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Adopted,  Horemlwr  8,  190i. 

Tim  state  la  hereby  divided  into  three  appellate  distrida,  in 
each  of  which  there  shall  be  a  district  court  of  appeal  con- 
sisting of  three  justices.  The  first  district  shall  embrace  the 
following  counties :  San  Francisco,  Marin,  Contra  Costa,  Ala- 
meda, San  Mateo,  Santa  Clara,  Fresno,  Santa  Cruz,  Monterey, 
and  San  Benito. 

The  second  district  shall  embrace  the  following  counties: 
Tulare,  Kings,  San  Luis  Obispo,  Kern,  Inyo,  Santa  Barbara, 
Ventura,  Los  Angeles,  San  Bernardino,  Orange,  Riverside, 
and  San  Diego. 

The  third  district  shall  embrace  the  following  counties: 
Del  Norte,  Siskiyou,  Modoc,  Humboldt,  Trinity,  Shasta,  Las- 
sen, Tehama,  Plumas,  Mendocino,  Lake,  Colusa,  Qlenn,  Butte, 
Sierra,  Sutter,  Yuba,  Nevada,  Sonoma,  Napa,  Yolo,  Placer, 
Solano,  Sacramento,  El  Dorado,  San  Joaquin,  Amador,  Cala- 
veras, Stanislaus,  Mariposa,  Madera,  Merced,  Tuolumne,  Al- 
pine^ and  Mono. 

The  supreme  court,  by  orders  entered  in  its  minutes,  may 
from  time  to  time  remove  one  or  more  counties  from  one  ap- 
pellate district  to  another,  but  no  county  not  contiguous  to 
another  county  of  a  district  shall  be  added  to  such  district. 

Said  district  courts  of  appeal  shall  hold  their  regular  sear- 
sions  respectively  at  San  E^rancisco,  Los  Angeles,  and  Sacrar 
mento,  and  th^  shall  always  be  open  for  the  transaction  of 
business. 

The  district  courts  of  appeal  shall  have  appellate  jurisdic- 
tion on  appeal  from  the  superior  courts  in  all  cases  at  law  in 
which  the  demand,  exclusive  of  interest,  or  the  value  of  the 
property  in  controversy,  amounts  to  three  hundred  dollars, 
and  does  not  amount  to  two  thousand  dollars;  also,  in  all 
eases  of  forcible  and  unlawful  entry  and  detainer  (except 
bqA  as  arise  in  justices'  eourts),  in  proceedings  in  insolvency, 
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and  in  actions  to  prevent  or  abate  a  nnisance ;  in  proceedings 
of  mandamus,  certiorari,  and  prohibition,  usurpation  of  of- 
fice, contesting  elections  and  eminent  domain,  and  in  sucb 
other  special  proceedings  as  may  be  provided  by  law  (ex- 
cepting cases  in  which  appellate  jurisdiction  is  given  to  the 
supreme  court) ;  also,  on  questions  of  law  alone,  in  all  crim- 
inal cases  prosecuted  by  indictment  or  information  in  a  court 
of  record,  excepting  criminal  cases  where  judgment  of  death 
has  been  rendered.  The  said  courts  shall  also  have  appellate 
jurisdiction  in  all  cases,  matters,  and  proceedings  pending 
before  the  supreme  court  which  shall  be  ordered  by  the  su- 
preme court  to  be  transferred  to  a  district  court  of  appeal  for 
hearing  and  decision.  The  said  court  shall  also  have  power 
to  issue  writs  of  mandamus,  certiorari,  prohibition,  and  habeas 
corpus,  and  all  other  writs  necessary  or  proper  to  the  com- 
plete exercise  of  their  appellate  jurisdiction.  Each  of  the 
justices  thereof  shall  have  power  to  issue  writs  of  habeas 
corpus  to  any  part  of  his  appellate  district  upon  petition  by 
or  on  behalf  of  any  person  held  in  actual  custody,  and  may 
make  such  writs  returnable  before  himself  or  the  district 
court  of  appeal  of  his  district,  or  before  any  superior  court 
within  his  district,  or  before  any  judge  thereof. 

The  supreme  court  shall  have  power  to  order  any  cause 
pending  before  the  supreme  court  to  be  heard  and  determined 
by  a  district  court  of  appeal,  and  to  order  any  cause  pending 
before  a  district  court  of  appeal  to  be  heard  and  determined 
by  the  supreme  court.  The  order  last  mentioned  may  be 
made  before  judgment  has  been  pronounced  by  a  district 
court  of  appeal,  or  within  thirty  days  after  sudi  judgment 
shall  have  become  final  therein.  The  judgments  of  the  dis- 
trict courts  of  appeal  shall  become  final  therein  upon  the  ex- 
piration of  thirfy  days  after  the  same  shall  have  been  pro- 
nounced. 

The  supreme  eourt  shall  have  power  to  order  causes  pend- 
ing before  a  district  eourt  of  appeal  for  one  district  to  be 
transferred  to  the  district  eourt  of  appeal  of  another  district 
for  hearing  and  decision. 

The  justices  of  the  district  courts  of  appeal  shall  be  elected 
by  the  qualified  electors  within  their  respective  districts  at 
the  general  state  elections  at  the  times  and  places  at  which 
justices  of  the  supreme  court  are  elected.    Their  terms  of 
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offi(*e  and  salaries  shall  be  the  same  as  those  of  justices  of  the 
sapreme  oonrt,  and  their  salaries  shall  be  paid  by  the  state. 
Upon  the  ratification  by  the  people  of  this  amendment  the 
governor  shall  appoint  nine  persons  to  serve  as  justices  of  the 
district  courts  of  appeal  until  the  first  Monday  after  the  first 
day  of  Januazy  in  the  year  nineteen  hundred  and  seven, 
provided,  that  not  more  than  six  of  said  persons  shall  be 
members  of  the  same  political  party.  At  the  election  in  the 
year  nineteen  hundred  and  six  nine  of  such  justices  shall  be 
elected  as  above  provided,  and  the  justices  of  each  district, 
eouit  of  apx>eal  shall  so  classify  themselves  by  lot  that  one  of 
them  shall  go  out  of  office  at  the  end  of  four  years,  one  of 
them  at  the  end  of  eight  yean,  and  one  of  them  at  the  end  of 
twelve  years;  an  entry  of  such  classification  shall  be  made  in 
the  minutes  of  the  court,  signed  by  the  three  justices  thereof, 
and  a  duplicate  thereof  filed  in  the  office  of  the  secretary  of 
state.  If  any  vacancy  occur  in  the  office  of  a  justice  of  the 
district  courts  of  appeal,  the  governor  shall  appoint  a  person 
to  hold  office  until  the  election  and  qualification  of  a  justice  to 
fill  the  vacancy;  such  election  shaU  take  place  at  the  next  suc- 
ceeding general  state  election  as  aforesaid;  the  justice  then 
elected  shall  hold  the  office  for  the  unexpired  term. 

One  of  the  justices  of  each  of  the  district  courts  of  appeal 
shall  be  the  presiding  justice  thereof,  and  as  such  shall  be 
appointed  or  elected  as  the  case  may  be.  The  presence  of 
three  justices  shall  be  necessary  for  the  transaction  of  any 
business  by  such  court,  except  such  as  may  be  done  at  cham- 
bers, and  the  concurrence  of  three  justices  shall  be  necessary 
to  pronounce  a  judgment. 

"Whenever  any  justice  of  the  supreme  court  is  for  any  rea- 
son disqualified  or  unable  to  act  in  a  cause  pending  before  it, 
the  remaining  justices  may  select  one  of  the  justices  of  a  dis- 
trict court  of  appeal  to  act  pro  tempore  in  the  place  of  the 
justice  so  disqualified  or  unable  to  act. 

Whenever  any  justice  of  a  district  court  of  appeal  is  for 
any  reason  disqualified  or  unable  to  act  in  any  cause  pending 
before  it,  the  supreme  court  may  appoint  a  justice  of  the  dis- 
trict court  of  appeal  of  another  district,  or  a  judge  of  a 
superior  court  who  has  not  acted  in  the  cause  in  the  court 
below,  to  act  pro  tempore  in  the  place  oj  the  justice  so  di» 
c|ualified  or  unable  to  ad 
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No  appeal  taken  to  the  supreme  court  or  to  a  district  court 
of  appeal  shall  be  dismissed  for  the  reason  only  that  the  same 
was  not  taken  to  the  proper  court,  but  the  cause  shall  be 
transferred  to  the  proper  court  upon  such  terms  as  to  costs  or 
otherwise  as  may  be  just,  and  shall  be  proceeded  with  therein 
as  if  regularly  appealed  thereto. 

All  statutes  now  in  force  allowing,  providing  for,  or  regu- 
lating appeals  to  the  supreme  court  shall  apply  to  appi.*als  to 
the  district  courts  of  appeal  so  far  as  such  statutes  are  not 
inconsistent  with  this  article  and  until  the  legislature  shall 
otherwise  provide. 

The  supreme  court  shall  make  and  adopt  rules  not  incon- 
sistent with  law  for  the  government  of  the  supreme  court  and 
of  the  district  courts  of  appeal  and  of  the  officers  thereof,  and 
for  regulating  the  practice  in  said  courts.  [AmendmetU 
adopted  November  8,  1904.] 
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[CrisL  No.  8.    Fint  Appellate  DiBtriet.— May  22,  1905.] 

THB  PEOPLE,  Respondent,  v.  C.  L.  CUETIS,  Appellant. 

QmaaxAL  Law— Lewd  Acts  ufom  CHiii>— 8xx  of  Parties  Immatsbiil 
— SumcBNOT  OF  Infobmahon. — An  infonnation  eharging  th« 
eommiBeion  of  lewd  aets  upon  a  eliild  under  the  age  of  fourteen 
years,  with  the  intent  deseribed  in  section  288  of  the  Penal  Code, 
need  not  set  forth  that  the  defendant  and  the  child  are  of  opposite 
sexes,  nor  contain  any  statement  as  to  the  sex  of  the  parties  or 
either  of  them.  It  is  sufficient  that  the  information  charges  the 
offense  substantially  in  the  language  of  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tiie 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  F.  Carroll,  De  Witt  Turner,  and  W.  J.  Maroum, 
for  Appellant. 

U.  S.  Webb,  Attorney-General,  for  Respondent. 

COOPER,  J. — ^Defendant  prosecutes  this  appeal  from  the 
judgment  of  conviction  and  the  order  denying  his  motion  for 
a  new  triaL 

The  prosecution  was  under  section  288  of  the  Penal  Code, 
which  reads  as  follows;  "Any  person  who  shall  willfully  and 
Ibwdly  commit  any  lewd  or  lascivious  act  other  than  the  acts 
constituting  other  crimes,  provided  for  in  part  two  of  this 
eode  upon  or  with  the  body,  or  any  part  or  member  thereof, 
I  CU.  App^r-1 
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of  a  child  under  the  age  of  fourteen  years,  with  the  intent  of 
arousiiig,  appealing  to,  or  gratifying  the  lust  or  passions  or 
sexual  desires  of  such  person  or  of  such  child,  shall  be  guilty  of 
a  felony  and  shall  be  imprisoned  in  the  state  prison  not  less 
than  one  year." 

The  sole  point  relied  upon  here  is,  that  the  information 
fails  to  charge  a  public  offense,  because  it  does  not  show  that 
the  defendant  and  the  child  upon  and  with  whom  the  crime 
was  committed  are  of  opposite  sexes;  that  it  does  not  show 
that  defendant  is  a  male,  nor  that  the  child  is  a  female. 

It  is  not  necessary  that  the  information  contain  any  state- 
ment as  to  the  sex  of  the  parties  or  either  of  them.  Any  per- 
son who  commits  the  acts,  named  in  the  section,  upon  or  with 
the  body  of  a  child  under  the  age  of  fourteen  years,  with  the 
intent  of  arousing,  appealing  to,  or  gratifying  the  lust  or 
passions  or  sexual  desires  of  such  person  or  child  is  guilty  of 
a  crime  under  the  section.  If  the  acts  prohibited  were  com- 
mitted by  defendant  upon  or  with  the  body  of  a  child  of  the 
same  sex  as  defendant,  he  would  nevertheless  be  guilty.  The 
legislature  has  not  seen  fit  to  make  any  reference  to  sex  in  the 
section,  and  it  is  not  for  this  court  to  do  so.  It  is  sufficient 
that  the  information  charges  the  offense  substantially  in  the 
language  of  the  statute. 

The  judgment  and  order  are  affirmed* 

Hall,  J^  and  Harrison,  P.  J.,  concurred. 


[(Mm.  Ho.  S.    FInt  AppeOate  Bistriet — ^Msy  22,  1905.] 

THE  PEOPLE,  Respondent,  v.  JOHN  CAEEOLL,  AppA- 

lant. 

QmaaxAL  Law — TsrAMons  Gbock  aqaisbt  Na.tdbi — ^Insuitioixmt  Ih- 
VOBICATION. — An  informatioii  which  does  not  designate  the  offense 
of  ''the  infamous  erime  against  nature"  as  defined  in  section  two 
fanndred  and  eighty-six  of  the  Penal  Code,  bat  merely  charges  that 
the  defendant  did  "commit  the  crime  against  nature,  with  and  upon 
one  Frank  Derby"  by  "having  carnal  knowledge  of  the  bo^  of 
mid  Frank  Derby"  is  insufficient  in  not  aUeging  that  Fruik  Besliy 
warn  a 
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be— 8be— JmnauL  Kvowlbdgs — ^Pbssuicption. — Jndidal  kiiofwiedfs 
caimot  be  taken  of  the  sex  of  a  p&itj  apon  whom  the  infunons 
erime  against  nature  le  eommitted  from  the  name  alone.  The  pre- 
nmptions  are  all  in  fkvor  of  innoeenee;  and  if  the  faets  stated 
may  or  may  not  eonstitate  a  erime,  the  presomption  is  thai  no  erisM 
is  eharged. 

APPEAL  from  a  judgmeixt  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    Henry  C.  Gesford,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  S.  Barnes,  and  H.  H.  McCloskey,  for  Appellant 

U.  S.  Webb,  Attomey-Oeneral,  for  Bespondent 

COOPEB>  J.— The  information  states:  ''The  said  John 
Carroll,  on  the  tenth  day  of  March,  A.  D.  nineteen  hundred 
and  four,  at  the  said  city  and  county  of  San  Francisco,  state 
of  California,  did  then  and  there  willfully,  unlawfully  and 
feloniously  commit  the  crime  against  nature  with  and  upon 
one  Frank  Derby  by  then  and  there  having  carnal  knowl- 
edge of  the  body  of  said  Frank  Derby,  contrary  to  the  form, 
etc.  .  .  .  ''  Defendant  was  found  ''guilty  as  charged  in  the 
information,''  and  sentenced  to  a  term  of  seventeen  years  in 
the  state  prison.  He  now  claims  that  the  information  does 
not  charge  a  public  offense,  and  that  is  the  only  question  that 
need  be  considered. 

Defendant  was  prosecuted  under  section  286  of  the  Penal 
Code,  which  reads  as  follows:  "Every  person  who  is  guilty 
of  the  infamous  crime  against  nature,  committed  with  man- 
kind or  with  any  animal,  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  five  years." 

The  section  does  not  define  the  crime  nor  state  in  what  it 
consists,  but  denominates  it  "the  infamous  crime  against 
nature." 

At  common  law  the  crime  attempted  to  be  charged  wai 
called  sodomy.  Blackstone  speaks  of  it  as  the  "infamous 
erime  against  nature  committed  with  either  man  or  beast,  a 
crime  which  ought  to  be  strictly  and  impartiaUy  proved,  and 
then  as  strictly  and  impartially  punished.  But  it  is  an 
offense  of  so  dark  a  nature,  so  easily  charged,  and  the  nega- 
tive 80  diffisolt  to  be  proved  that  the  accusation  should  be 
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dearly  made  out;  for,  if  false,  it  deserves  a  punishment  in- 
ferior only  to  that  of  the  crime  itself. ' '  (4  Blackstone's  Com- 
mentaries, 216.) 

The  crime  is  now,  and  has  been  since  the  days  of  Blaek- 
stone,  designated  by  law-writers  and  judges  ej^  **ihe  infam- 
ous crime  against  nature**  (25  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  p.  144,  and  cases  cited;  Honselm^in  v.  People,  168  111. 
172,  [48  N.  B.  304] ;  State  v.  Chandonette,  10  Mont.  280, 
[25  Pac.  438] ;  People  v.  Oates,  142  Cal.  12,  [75  Pac.  337]) ; 
and  it  is  so  designated  in  the  Penal  Code. 

The  information  in  this  case,  however,  does  not  so  designate 
it,  but  uses  the  words  "crime  against  nature."  The  infor- 
mation, while  ignoring  the  name  by  which  the  statute  desig- 
nates the  crime,  attempts  to  state  what  the  defendant  did. 
If  the  facts  stated  were  sufficient  to  show  plainly  and  un- 
equivocally that  a  crime  had  been  committed,  it  would  be 
sufficient,  but  we  do  not  think  that  they  come  up  to  this 
standard.  It  is  charged  that  the  defendant  did  ''commit 
the  crime  against  nature  with  and  upon  one  Prank  Derby 
by  then  and  there  having  carnal  knowledge  of  the  body  of 
said  Prank  Derby.'*  The  words  "carnal  knowledge"  mean 
sexual  connection.  (Bouvier's  Law  Dictionary;  Century 
Dictionary;  Commonwealth  v.  Squires,  97  Mass.  61.) 

It  is  thus  in  effect  stated  that  defendant  had  sexual  con- 
neetion  with  Prank  Derby.  If  the  Prank  Derby,  named, 
was  a  female,  then  the  defendant  is  merely  charged  with 
having  sexual  intercourse  with  a  female,  which  is  not  of  itself 
a  crime.  There  is  no  allegation  that  Prank  Derby,  the  per- 
son of  whose  body  the  defendant  is  alleged  to  have  had  car- 
nal knowledge,  was  a  male  person.  We  cannot  take  judicial 
knowledge  of  the  sex  of  a  party  upon  whom  the  crime  is 
alleged  to  have  been  committed  from  the  name  alone.  The 
name  Prank  is  generally  given  to  males,  but  it  is  sometimes 
given  to  females.  The  information  might  then  be  true  and 
yet  the  defendant  be  innocent  of  a  crime.  The  courts  do  not 
favor  technical  constructions  which  go  to  the  form  rather 
than  to  the  substance;  particularly  is  this  so  in  a  criminal 
case  where  a  defendant  has  been  tried  and  convicted.  If  the 
facts  stated  are  not  capable  of  two  constructions,  and  are 
such  as  to  plainly  show  to  a  person  of  common  understanding 
that  a  crime  has  been  committed,  the  information  or  indiet- 
ment  will  be  held  sufficient.    It  will  also  be  held  sufficient 
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where  the  crime  is  substantially  alleged  in  the  words  of  the 
statute  or  their  equivalent.  But  in  all  cases  it  must  clearly 
appear  that  if  the  facts  alleged  are  true,  the  defendant  is 
guilty  of  a  crime.  (People  v.  Williams,  35  Cal.  675 ;  People 
V.  Terrill,  127  Cal.  99,  [59  Pac.  836].)  In  the  latter  case 
it  18  said:  ''In  no  case  can  the  indictment  be  aided  by  imag- 
ination or  presumption.  The  presumptions  are  all  in  favor 
of  innocence,  and  if  the  facts  stated  may  or  may  not  con- 
stitute a  crime,  the  presumption  is  that  no  crime  is  charged.'' 

We  therefore  conclude  that  the  facts  stated  do  not  consti- 
tute a  public  offense. 

The  judgment  and  order  are  reversed. 

Hall,  J.,  and  Harrison,  P.  J.,  coneurred. 


[aF.  No.  3144.    No.  18.    Hirt  AppeHata  Difltriefc.— May  84, 1905.] 

J.  W.  FAEEELL,  Respondent,  v.  BOARD  OP  POLICE 
COMMISSIONERS  OP  THE  CITY  AND  COUNTY  OP 
SAN  PRANCISCO  et  aL,  AppeUants. 

FouGKMXN— Bna^noM  or  Otficb— BxifovAL  bt  Appomniio  Powxb. — 
Policemen  appointed  by  the  board  of  poliee  commiseionerBy  having 
no  term  of  offiee  fixed  by  law,  hold  daring  the  pleasure  of  the 
appointing  power  under  seetion  16  of  article  XX  of  the  eonetitution; 
and  the  board  of  poliee  commiasionerB  may  remove  a  policeman  with- 
out ehargesy  notice,  or  triaL 

Id. — Bdnstatbmxmt — ^BCandamus — Statute  or  Ldhtations. — ^Man- 
damus win  not  lie  to  compel  the  reinstatement  of  a  removed  police- 
man; and  an  application  therefor  nine  years  after  the  removal  is 
barred  by  the  statute  of  limitations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Prancisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Franklin  K  Lane,  Oity  Attorney,  and  B.  M.  Sims^  A» 
Bstant,  for  Appellants. 

Curtis  Hillyer,  for  Bespondent 


<  Fasbeuj  v.  FaucE  Cokmissiombbs.    [1  CaL  App. 

HATiTjy  J. — ^Thia  is  an  action  by  plaintiff  against  the  de- 
fendants for  a  writ  of  mandate,  directed  to  and  requiring 
the  board  of  police  commissioners  of  the  city  and  county  of 
San  Francisco  to  admit  plaintiff  to  the  office  of  policeman 
on  the  regularly  constituted  police  department  of  the  city 
and  county  of  San  Francisco. 

In  plaintiff's  petition  he  alleges  that  the  board  of  police 
oommissioners  remoTcd  him  from  his  office  of  policeman  in 
the  month  of  March,  1892,  arbitrarily  and  without  any 
charges  being  preferred  against  him,  and  without  any  trial 
or  hearing  upon  any  charges;  and  that  said  commissioners 
have  ever  since  said  time  deprived  him  of  the  use  and  enjoy- 
ment of  his  said  office,  and  that  he  is  stiU  by  them  deprived 
of  the  enjoyment  of  said  office. 

The  petition  for  the  writ  was  filed  in  the  month  of  May, 
1901.  To  this  petition  the  defendants  demurred  upon  the 
general  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  or  to  entitle  plaintiff  to  a  writ  of  man- 
date; and  also  upon  the  ground  that  '^ plaintiff's  cause  of 
action  and  right  to  a  writ  of  mandate  is  barred  by  subdi- 
vision 1  of  section  338  of  the  Code  of  Civil  Procedure  and  l^ 
section  343  of  the  Code  of  Civil  Procedure." 

The  lower  court  overruled  the  demurrer,  defendants  an- 
swered, a  trial  was  had,  and  judgment  went  against  the  de- 
fendants as  prayed  for  in  plaintiff's  petition. 

So  far  as  the  plea  of  the  statute  of  limitations  is  concerned, 
a  precisely  similar  case  was  presented  to  the  supreme  court 
since  the  taking  of  the  appeal  in  this  case,  in  the  case  of 
Janes  v.  Board  of  Police  Commissioners  of  San  FranciscOj 
141  Cal.  96,  [74  Pac.  696] .  The  only  difference  between  the 
Jones  case  and  the  case  before  this  court  is,  that  in  the  Jones 
case  the  delay  in  bringing  the  action  was  about  seven  yean, 
while  in  this  case  it  exceeds  nine  years.  In  that  case  it  was 
held  that  the  plea  of  the  bar  of  the  statute  of  limitations  was 
well  taken,  and  the  judgment  of  the  lower  court  in  favor  of 
the  plaintiff  in  that  action  was  reversed,  with  directions  to 
the  court  below  to  sustain  the  demurrer  and  dismiss  the  pro- 
ceeding. The  principle  of  the  Jones  case  controls  this.  (See, 
also,  Barnes  v.  Glide,  117  Cal.  1,^  [48  Pac.  804] ;  Barber  v. 
Mulford,  117  CaL  356,  [49  Pac  206].) 

160  Am.  8t  Bap.  lO, 
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As  to  fhe  general  demurrer  that  the  petition  did  not  state 
a  cause  of  action,  the  same  question  was  presented  in  the 
case  of  People  v.  HUl,  7  Cal.  97,  the  only  diflference  being 
that  in  the  latter  case  the  question  arose  under  section  7  of 
article  XI  of  the  old  constitution,  while  in  the  present  case 
it  arises  under  section  16  of  article  XX  of  the  present  consti- 
tution. Each  in  substance  provides  that  when  the  duration 
of  an  office  is  not  provided  for  by  the  constitution  it  may  be 
declared  by  law,  and  if  not  so  declared  it  shall  be  held  dur- 
ing the  pleasure  of  the  authority  making  the  appointment. 
In  the  Hill  case  it  was  said:  ''The  only  way  in  which  this 
power  of  removal  can  be  limited  is  by  first  fixing  the  duration 
or  term  of  office,  and  then  providing  the  mode,  if  deemed 
necessary,  in  which  the  officer  may  be  removed  during  the 
term.  A  law  which  simply  provides  that  a  party  shall  not  be 
removed  except  in  a  given  case,  where  the  duration  is  not 
declared,  would,  in  our  opinion,  be  unconstitutional."  It  was 
accordingly  held  in  the  case  of  People  v.  Hill  that  the  board 
of  police  commissioners  could  remove  a  police  officer  without 
any  charges  being  preferred  and  without  any  trial,  for  the 
reason  that  his  term  of  office  was  not  fixed,  and  he  held  office 
only  during  the  pleasure  of  the  appointing  power. 

The  same  question  was  presented  in  the  case  of  Smith  v. 
Brown,  59  CaL  672.  That  case  arose  under  the  present  oon- 
stitution  and  the  charter  of  Sacramento.  The  trial  court  ren- 
dered judgment  upon  demurrer  for  the  defendant,  and  the 
court  affirmed  this  judgment  on  the  authority  of  People  v. 
HiU. 

In  Patton  v.  Board  of  Healih  of  San  Francisco,  127  Cal. 
388/  [59  Pac  702],  the  court  held  that  where  an  officer's 
term  is  not  fixed  by  law  or  by  the  constitution,  such  officer 
holds  only  during  the  pleasure  of  the  appointing  power,  and 
may  be  removed  without  charges,  notice,  or  trial,  citing 
People  V.  HiU  and  Smith  v.  Broum. 

Counsel  for  the  respondent  seems  to  concede  that  if  People 
V.  HiU  is  sound  the  judgment  in  this  case  must  be  reversed ; 
but  he  urges  with  much  earnestness  that  the  doctrine  laid 
down  in  People  v.  HiU  is  not  sound,  and  that  the  case  should 
be  overruled.  We  think  the  rule  in  People  v.  HiU  is  corredi 
and  see  no  reason  for  departing  from  it 

178  Am.  St.  Bap.  69. 
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The  judgment  is  reversed,  with  directions  to  the  lower 
court  to  sustain  the  demurrer  and  dismiss  the  petition. 

Cooper,  J^  and  Harrison,  P.  J.,  concurred. 


[Grim.  Ko.  4.    Third  AppeUate  DistTiet.— May  24,  1905.] 
THE  PEOPLE,  Respondent,  v.  SAM  DAVIS,  Appellant 

Geuonal  Law — ^Bdbolabt  nt  Housb  or  Ill-Beputb— Evtokncb— Mm- 
OONDUOT  or  DiSTBiOT  ATTORNEY. — ^Upon  a  proseeution  for  burglary, 
where  it  appeared  that  it  was  committed  in  the  room  of  an  inmate 
of  a  house  of  ill-repute,  the  character  of  which  was  shown  bj 
defendant,  though  he  claimed  an  dUbiy  evidence  was  sdmissible 
to  show  the  acquaintance  of  an  eye-witness  to  the  burglary  with 
the  defendant,  the  frequency  of  his  visits  to  the  house,  and  his 
familiarity  with  the  premises,  and  his  knowledge  of  the  manner 
in  which  the  prosecuting  witness  kept  her  money  and  other  articles 
of  value  in  her  room,  and  the  articles  missed  by  her  on  the  night 
of  the  burglary;  and  there  was  no  misconduct  of  the  prosecuting 
attorney  in  introducing  such  evidence,  though  it  had  a  tendenqr  to 
place  the  defendant  in  an  unenviable  light  before  the  jury. 

Id. — Oboss-Ezamination  or  Dxtenbant^— Bblations  to  PBOSSonrms 
Witness — Jealous  Bbsenticent  as  to  Mabbiaoe— FAmusB  to 
Bemoye  Tbunil — ^Where  the  defendant  on  direct  examination  tes- 
tified freely  as  to  happenings,  conduct,  and  conversations  at  the 
house,  and  as  to  the  jealous  resentment  and  rage  of  the  prosecuting 
witness  when  informed  of  his  intended  marriage,  as  being  the 
motive  for  an  unfounded  accusation  against  him,  it  was  proper 
to  cross-examine  him  as  to  any  matter  or  period  of  time  embraced 
in  his  direct  examination,  and  to  question  him  touching  his  engage- 
ment and  marriage,  and  to  show  his  failure  to  remove  his  trunk 
from  that  house. 

Id.— Aboument  of  Distbiot  Attobney— Bsvebsibub  Misoonduot  not 
Shown. — ^It  was  not  misconduct  justifying  b  reversal  for  the 
district  attorney  to  denounce  the  theory  and  the  credibility  of 
the  defendant  and  severely  to  criticise  him  from  his  own  evidence; 
nor  to  allude  to  the  women  as  of  negro  extraction,  where  the 
testimony  shows  that  one  was  colored,  and  their  appearance  on 
the  stand  may  have  indicated  it;  nor  to  charge  that  defendant 
was  living  off  the  earnings  of  the  prosecuting  witness,  where  the 
defendant  introduced  evidence  that  he  obtained  money  from  her. 

ID^-^RBFUSAL  of   iNSTBUOnONS^DUTY  OF  INDIVIDUAL  JUBOBS.— It   WBS 

not  error  to  refuse  requested  instructions  addressed  to  the  duly 
of  individual  Juno. 
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Id. — ^Pbssumption  of  Faa  Chasactsb. — An  instruction  as  to  the  pro- 
Bomption  of  the  fair  eh&raeter  of  the  defendant  was  properly 
refused  where  the  evidenee  does  not  warrant  a  presumption  as 
to  his  s^eral  fair  eharaeter,  and  the  instruction  was  too  broad  in 
Dot  being  lunited  to  the  traits  of  character  necesaarilj  involved 
in  the  particular  case. 

Id. — ^Requests  Oovkbed  by  Charos. — ^It  is  proper  to  refuse  requested 
instructions  eovered  by  the  charge  of  the  court. 

In. — Pbopeb  Instbuctions — Gbiminal  Intent — ^Pbovincs  of  Juby. — 
Instructions  based  upon  the  evidence  and  stating  that  the  intent 
to  eominit  larceny  must  exist  at  the  time  of  the  entry,  and  instruc- 
tions merely  restating  the  principle  that  jurors  are  the  ezclosive 
judges  of  the  weight  and  sufficiency  of  the  evidence  stated  else- 
where in  the  charge,  and  that  their  judgment  as  reasonable  men 
is  the  test  of  their  right  to  believe  or  disbelieve  the  testimony  of 
a  witness,  were  properly  given. 

Id. — Omission  of  Qualification — ^Instbuctions  to  be  Gonstbued  To- 
QETHEB. — Instructions  must  be  taken  together  as  a  whole,  and 
the  omission  of  a  qualification  in  one  instruction,  given  at  the 
request  of  the  people,  where  the  omitted  qualification  is  plainly 
stated  in  other  instructions  given  at  the  request  of  the  defendant, 
eould  not  have  misled  the  jury. 

Id. — Nkw  Tbial — ^Nbwly  Disoovbbed  Evidence — Discbbtioh — Cuiotla- 
nvB  Evidence. — A  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  is  addressed  to  the  discretion  of  the  court, 
which  is  not  abused  in  denying  the  motion  where  the  newly  discov- 
ered evidence  is  merely  eumulative. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Placer  County  and  from  an  order  denying  a  new  trial.  J.  E. 
Prewett,  Judge. 

The  main  facts  are  stated  in  the  opinion  of  the  court. 

Instructions  10, 17,  and  18  related  to  the  duty  of  individual 
jurors,  and  instruction  19  was  covered  in  substance  by  the 
charge  of  the  court. 

L.  L.  Chamberlain,  for  Appellant 

XJ.  S.  Webb,  Attorney-General,  for  Respondent 

McLaughlin,  J.— The  defendant  was  convicted  of  bur- 
glary, and  appeals  from  the  judgment  and  an  order  denying 
his  motion  for  a  new  trial. 

We  will  notice  only  assignments  of  error  discussed  by  coun- 
sel for  appellant,  assuming  that  all  others  are  waived. 

1.  It  is  first  urged  that  the  district  attorney  and  his  as- 
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sistanty  upon  the  examination  of  witnesses,  and  in  argoment^ 
indulged  in  misconduct  calling  for  reversal,  and  that  the  trial 
court  likewise  transgressed  to  the  detriment  of  defendant. 

It  appears  from  the  evidence  and  the  unchallenged  state- 
ment of  counsel  for  appellant  that  Lillie  Banks  and  Bertha 
Hodge  were  inmates  of  a  house  of  ill-repute  in  Chinatown  at 
Auburn.  The  burglary  charged  consisted  of  entering  the 
room  of  the  former  in  said  house  with  intent  to  commit  lar- 
ceny. 

Bertha  Hodge  was  the  principal  witness  for  the  prosecu- 
tion, and  testified  that  after  midnight  on  July  17,  1904,  she 
saw  the  defendant  go  up  the  back  stairs  of  this  house,  and 
presently  thereafter  saw  him  standing  by  a  dresser  in  the 
room  occupied  by  Lillie  Banks,  taking  some  money  from  the 
latter 's  purse.  That  later  he  came  out,  said  he  wanted  to  see 
Lillie,  and  went  the  way  he  came.  During  her  examination 
many  questions  were  asked  and  answered  touching  her  ac- 
quaintance with  defendant  and  the  frequency  of  his  viaita 
to  this  house. 

The  prosecuting  witness  Banks  was  allowed  to  testify  as  to 
defendant's  familiarity  with  the  premises,  and  his  knowledge 
of  her  manner  of  keeping  money  and  other  articles  in  the 
dresser  and  room.  She  also  enumerated  articles  missed  l^ 
her  that  night 

Upon  this  examination,  and  the  arguments  of  counsel  touch- 
ing the  facts  elicited,  many  charges  of  misconduct  against 
counsel  and  court  are  based. 

The  evidence  was  certainly  relevant.  It  tended  strongly 
to  show  that  the  witness  Hodge  could  not  have  been  mistaken 
as  to  the  person  she  saw  in  that  room  that  night,  and  ac- 
counted for  the  rapidity  and  certainty  of  movement  mani- 
fested by  the  intruder. 

If  any  doubt  as  to  its  relevancy  existed  at  the  time  of  its 
introduction,  that  doubt  must  have  vanished  when  the  accu- 
racy and  credibility  of  the  witness  Hodge  were  directly  as- 
sailed by  evidence  tending  to  prove  an  aUbi. 

True,  such  evidence  had  a  tendency  to  place  defendant  be- 
fore the  iury  in  an  unenviable  light,  but  it  was  admissible 
under  the  same  ni)i»  whioh  would  make  it  unquestionably 
proper  had  it  related  to  a  suniicr  occurrence  in  a  house  occu- 
pied by  respectable  people.    The  character  of  thA  hoiue  wis 
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placed  before  the  jury  by  def endant^  and  its  character  could 
not  affect  the  admissibility  of  the  evidence  assailed. 

It  is  argued  that  the  cross-examination  of  defendant  touch- 
ing his  engagement  and  marriage,  and  his  failure  to  take  hia 
trunk  from  that  house  was  erroneous,  and  as  the  objection 
of  misconduct  pertains  thereto  that  phase  of  the  case  will  be 
examined  now. 

Mosty  if  not  all,  of  the  evidence  as  to  the  woman's  cour 
nection  with  the  trunk  and  defendant's  relations  with  her, 
came  before  the  jury  through  defendant's  agency,  and  the 
defendant  in  direct  examination  introduced  the  subject  of 
marriage. 

In  his  direct  examination  he  testified  fully  as  to  hapx>en- 
ings,  conduct^  and  conversations  at  that  house,  and  it  was 
perfectly  competent  to  cross-examine  him  touching  every- 
thing which  occurred  during  the  period  covered  by  the  direct 
examination,  including  his  failure  to  remove  his  trunk  from 
the  house  where  the  irate  Miss  Banks  was  domiciled.  {PeopU 
V.  Teshara,  141  CaL  636,  [75  Pac.  338] ;  PeopU  v.  EmzM,  46 
OaL  123.) 

In  his  direct  examination,  as  well  as  in  the  direct  and 
erofis-examination  of  other  witnesses,  there  was  an  evident  at- 
tempt to  make  it  appear  that  the  woman  Banks  when  in- 
formed by  him  of  his  intended  marriage  became  enraged  and 
threatened  to  cut  the  heart  out  of  any  woman  he  married, 
and  that  the  subsequent  unfounded  accusation  against  him 
was  the  result  of  her  jealous  resentment.  In  view  of  this  fact 
his  conduct  was  very  significant,  and  the  prosecution  cer^ 
tainly  had  the  right  to  cross-examine  him  as  to  any  matter 
or  period  of  time  embraced  in  his  direct  examination. 

Sufficient  has  been  said  to  indicate  that  the  charges  of  mia- 
eonduct,  and  errors  assigned  relating  to  the  testimony  above 
referred  to,  are  not  well  taken. 

Nor  was  there  error  in  rulings  as  to  other  evidence  offered 
1^  the  prosecution.  Most  of  the  matter  objected  to  was  ad- 
missible under  well-settled  rules  of  law  (Code  Civ.  Proc,  sees. 
1870,  subd.  3,  1881,  subd.  1),  and  that  which  was  not  admis- 
sible was  either  excluded  when  offered  or  subsequently 
stricken  out. 

Other  assignments  of  error  relating  to  the  admissibility  of 
evidence  have  been  carefully  examined  and  we  are  satisfied 
tliat  no  prc^ndieial  erxor  was  committed. 
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No  sabstantial  right  of  defendant  was  prejudiced  l^  tha 
remaiics  of  the  court  here  criticised. 

Turning  to  alleged  misconduct  in  argument  and  in  the 
opening  statement,  we  find  no  error  sufficient  to  justify  re- 
versal. 

One  theory  of  the  defense,  clearly  deducible  from  the  evi- 
dence, was,  that  this  prosecution  was  but  the  malicious  at- 
tempt of  an  abandoned  woman,  inspired  by  jealous  hatred, 
to  ruin  a  man  who  had  turned  away  from  her. 

Argument  touching  this  theory  and  the  degree  of  credit 
which  should  be  accorded  the  testimony  of  these  women  and 
this  defendant,  did  bring  upon  him  severe  and  scathing  criti- 
cism. But  evidence  upon  which  it  was  based  was  in  the  case 
through  his  election,  and  under  these  circumstances  he  can 
hardly  complain.  It  is  said  that  there  is  no  evidence  justify- 
ing the  assertion  in  argument  that  the  women  were  of  negro 
extraction.  Doubtless  their  appearance  on  the  stand  indi- 
cated such  fact,  and  there  is  some  evidence  that  one  of  them 
was  ^'colored."  It  is  also  urged  that  it  was  improper  to 
charge  that  defendant  was  living  off  the  earnings  of  laUie 
Banks,  but  defendant  himself  introduced  evidence  showing 
that  he  obtained  money  from  her. 

The  references  to  the  presence  of  his  mother  and  other 
relatives  during  the  trial  might  well  have  been  omitted,  bat 
these  references  were  as  apt  to  help  as  to  injure  defendant, 
and  too  often  attempts  to  arouse  sympathy  for  defendants  in 
this  way  make  such  references  proper  if  not  necessary,  and 
there  is  nothing  before  us  to  diow  that  it  was  not  proi>er 
here. 

It  follows  that  there  was  no  such  misconduct  as  would  jus- 
tify reversal  {People  v.  WeJls,  100  Cal.  459,  [34  Pac.  1078] ; 
People  V.  Ward,  105  Cal.  340,  [38  Pac.  945];  People  v. 
Romero,  143  CaL  458,  [77  Pac.  163] ;  People  v.  Perry,  144 
Cal.  753,  [78  Pac.  284].) 

There  was  no  impropriety  in  the  opening  statement.  (Peo- 
ple  V.  Leiuis,  124  Cal.  559,  [57  Pac.  470].) 

2.  Instructions  numbered  10,  17,  18,  19,  requested  by  de- 
fendant, were  properly  refused.  {People  v.  Bodley,  131  CaL 
259,  [63  Pac.  351] ;  PeopU  v.  Perry,  144  Cal.  754,  [78  Pac. 
284].) 

There  was  no  error  in  refusing  instruction  numbered  13 
reqpiested  by  defendant    We  haive  seen  that  there  was  «vi» 


Kay,  1905.]  Pboplb  v.  Davis.  13 

dence  in  the  case  which  would  hardly  permit  an  instmetion 
carrying  with  it  the  presumption  that  his  general  character 
was  fair. 

Besides,  the  instruction  was  altogether  too  broad.  A  de- 
fendant is  clothed  with  a  fair  character  for  the  purposes  of 
the  ease.     (People  v.  Fair,  43  Cal.  149.) 

But  this  presumption  extends  only  to  traits  of  character 
necessarily  involved  in  the  particular  case.  If  defendant's 
veracity,  honesty,  or  any  other  trait  is  in  issue  it  applies. 
But  it  would  hardly  be  contended  that  in  a  case  of  assault, 
evidence  as  to  chastity  or  honesty  would  be  relevant,  and  we 
are  of  the  opinion  that  this  presumption  applies  only  where 
evidence  to  the  same  effect  would  be  proper.  {AcJdey  t. 
People,  9  Barb.  609 ;  Banner  v.  State,  54  Ala.  127.^) 

Instruction  numbered  20,  also  requested  by  defendant,  was 
properly  refused,  the  substance  thereof  being  covered  by 
other  instructions. 

Nor  was  there  error  in  modifying  instruction  numbered  23. 

There  was  no  error  in  giving  instruction  numbered  9,  re- 
quested by  the  prosecution.  It  was  predicated  upon  evidence 
in  the  case,  and  as  it  expressly  states  that  the  intent  to  com- 
mit larceny  must  exist  at  the  time  of  entry,  People  v.  Lowen, 
109  Cal.  381,  [42  Pac.  32],  has  no  application. 

Instruction  numbered  25,  given  at  the  request  of  the  peo- 
ple, is  not  erroneous.  It  is  but  a  restatement  of  the  principle 
that  juries  are  exclusive  judges  of  the  weight  and  sufficiency 
of  evidence,  stated  elsewhere  in  the  charge.  The  jurors  were 
told  that  their  judgment  as  reasonable  men  is  the  test  of 
their  right  to  believe  or  disbelieve  the  testimony  of  a  witness, 
and  this  of  necessity  is  the  rule  governing  the  exercise  of  the 
discretion  mentioned  in  section  2061  of  the  Code  of  Civil 
Procedure. 

Instruction  numbered  14,  given  at  request  of  the  people, 
standing  alone  would  be  objectionable,  as  omitting  the  ele- 
ments that  i>ossession  must  be  recent  and  unexplained.  But 
instructions  must  be  viewed  in  the  light  of  evidence  to  which 
they  apples  and  the  only  evidence  of  possession  in  this  ca» 
was  confined  to  a  period  of  three  days  after  the  offense,  and 
the  defendant  denied  such  possession  in  toto,  only  explaining 
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that  one  article,  a  collar,  was  never  in  the  possession  of  the 
prosecuting  witness. 

Again,  instructions  must  be  read  as  a  whole,  and  this  in- 
struction, read  in  connection  with  instructions  28  and  29, 
given  at  the  request  of  defendant,  where  the  omitted  elements 
were  plainly  stated,  could  not  have  misled  the  jury.  {Peapie 
V.  Gleasan,  122  Cal.  372,  [55  Pac.  123] ;  People  v.  Marine,  61 
Cal.  367;  People  v.  Gibson,  106  Cal.  458,  [39  Pac.  864] ;  Peo- 
pie  V.  Warden,  113  Cal.  569,  [45  Pac.  844] ;  People  v.  Jack- 
son, 138  Cal.  462,  [71  Pac.  566].) 

The  instruction  was  general  in  its  nature,  and  therefore  it 
did  not  and  could  not  assume  a  fact  not  proven.  It  contains 
no  intimation  that  defendant  had  committed  larceny. 

We  think  the  instruction  given  by  the  court  of  its  own 
motion,  though  perhaps  unnecessary,  was  not  erroneous.  It 
is  not  within  the  rule  invoked  by  counsel,  and  if  it  was  the 
testimony  of  the  district  attorney  is  of  such  slight  imi>ortanoe 
that  the  instruction  could  have  caused  no  prejudice. 

8.  A  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  is  addressed  to  the  discretion  of  the  trial 
court,  and  unless  it  clearly  appears  that  this  discretion  was 
abused  the  conclusion  of  the  trial  court  will  not  be  disturbed. 
{People  V.  Buckley,  143  Cal.  392,  [77  Pac.  169].)  The  newly- 
discovered  evidence  was  entirely  cumulative,  and  henoe  no 
abuse  of  discretion  here  appears. 

The  judgment  and  order  are  affirmed. 

Buckles,  J.,  and  Chipman,  P.  J.,  concurred. 

A  i>etition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  26,  1905,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court  after  judgment  in 
the  district  court  of  appeal  was  denied  by  the  supreme  court 
on  July  21,  1905.     (See  147  CaL  346.) 

The  following  is  the  opinion  of  the  district  court  of  appeal 
den3ring  a  rehearing: — 

McLaughlin,  J. — Ordinarily  the  formal  order  would  be 
the  only  response  to  a  petition  for  rehearing. 

But  mistaken  brevity  in  the  opinion  filed,  having  led  coun- 
sel of  recognized  ability  to  the  belief  that  we  had  based  ths 
decision  on  mistaken  facts,  prompts  a  departure  from  the  ruls 
in  this  instance.  We  have  agam  carefully  examined  the  evi- 
dence and  speeifieations,  only  to  reach  the  same  eondusion. 
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AH  that  reached  the  jury  touching  the  character  of  the 
house  came  into  the  case  through  defendant 's  agency,  and  the 
character  of  the  inmates  necessarily  came  with  it.  Strong 
and  convincing  evidence  of  defendant's  relations  with  the 
woman  Banks  was  presented  to  the  jury  through  the  same 
channels,  and  that  which  came  to  the  jury  through  the  prose- 
cution was  admissible  under  well-settled  rules  of  evidence. 

The  testimony  of  defendant  alone  tells  the  story  of  his  rela- 
tions with  her.  Jurors  must  be  credited  with  average  intelli- 
gence, and  it  needs  no  more  to  know  that  early  morning  visits 
to  the  room  of  a  prostitute,  borrowing  money  from  her,  and 
stirring:  her  to  wrath  and  threats  by  the  story  of  contem- 
plated marriage,  indicate  more  than  a  merely  casual  and 
platonic  intimacy.  And  when  to  this  is  added  the  testimony 
of  William  Campbell  and  (George  Storrs,  it  needs  not  her  pos- 
session of  his  trunk  or  other  facts  wrung  from  Lillie  Banks 
and  other  witnesses  on  unwarranted  cross-examination  to  re- 
move all  doubt  as  to  what  their  relations  were. 

True,  some  evidence  as  to  their  relations  did  reach  the  jury 
through  the  prosecution,  but  more  of  it  was  part  and  parcel 
of  testimony  touching  his  admissions  of  guilt.  These  admis- 
sions were  none  the  less  admissible  because  they  were  made 
to  a  prostitute  while  he  was  seated  upon  the  bed  of  shame  in 
which  she  was  lying. 

His  familiarity,  his  admissions,  and  conduct  incompatible 
with  his  innocence,  were  relevant  facts,  and  pertinent  evi- 
dence cannot  be  excluded  merely  because  it  savors  of  the 
brothel  and  carries  with  it  the  stigma  of  infamy.  Besides, 
the  bulk  of  it  came  in  without  objection.  (Peapie  v.  Lane, 
101  Cal.  517.) 

The  court  sustained  objections  to  and  struck  out  answers  to 
the  two  questions  so  bitterly  complained  of.  The  refusal  to 
check  counsel  by  express  command  was  neutralized  by  counsel 
refraining  from  further  questioning. 

Ordinarily  irrelevant  questions  tending  to  show  other 
wrongful  acts  or  moral  depravity  would  be  prejudicial,  but 
when  a  defendant  through  his  own  lips  and  witnesses  writes 
his  shame  upon  the  record,  it  would  be  sticking  in  the  bark 
to  hold  that  mere  insinuations  could  injure. 

Section  1404  of  the  Penal  Code  commands  that  error 
diall  be  disregarded,  '^unless  it  has  actually  prejudiced  the 
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proseeotion  to  establiBh  the  goilt  of  the  defendant  miuit  be  proved 
bj  the  evidence  beyond  a  reasonable  donbt,  and  if  the  jury  are 
not  entirelj  satisfied  beyond  all  reasonable  doubt  that  sneh  faet 
and  cireomstanee  has  been  proven,  it  is  your  duty  to  find  a  verdiet 
of  not  guilty/'  is  favorable  to  the  defendant,  and  when  construed 
with  other  eorreet  instruetions  given  on  that  subject  the  defendant 
cannot  complain. 
lb, — ^BxrusAL  OF  iKSTBUonoKS. — ^It  was  not  error  to  refuse  instructions 
requested  by  the  defendant  where  all  the  matter  contained  in  them 
is  found  in  other  instructions  given  by  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County  and  from  an  order  denying  a  new  triaL  E. 
0.  Hart,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  0.  Prewett,  and  J.  S.  Daly,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  G.  N.  Post,  Assistant 
Attomey-Oeneral,  for  BeBi>ondent 

BUCKLES,  J. — ^Defendant  was  informed  against  by  the 
district  attorney  of  the  county  of  Sacramento  for  the  crime 
of  murder,  alleged  to  have  been  conmiitted  in  the  city  of 
Sacramento  on  the  sixth  day  of  Pebruarj^  1904,  by  killing 
one  Henry  Salt.  He  was  tried,  found  guilty  of  murder  in  the 
first  degree,  with  punishment  fixed  for  life  in  the  state  prison. 
Appeal  is  from  the  judgment  and  order  overruling  his  motion 
for  a  new  trial. 

During  the  examination  of  the  jurors  on  their  voir  dire, 
and  after  six  persons  had  been  accepted  and  sworn  to  try  the 
ease,  and  while  the  examination  of  juror  Campbell  was  pro- 
gressing, Campbell  remarked,  in  answer  to  a  question,  that 
he  would  have  to  be  pretty  well  convinced,  especially  in  cir- 
cumstantial evidence,  because  he  had  seen  one  case  go  wrong 
in  Sacramento  on  circumstantial  evidence,  the  judge  re- 
marked, ''That  is  one  case  out  of  ten  thousand;  one  out  of 
ten  thousand ;  that  is  about  the  rate. ' '  And  further  on  in  the 
examination  of  Campbell,  when  defendant's  attorney  called 
the  court's  attention  to  this  remark,  the  judge  replied.  ''I 
say  so  yet.''  This  is  assigned  as  error.  It  is  claimed  by  the 
d^endant  that  the  remarks  of  the  court  were  in  effect  charg- 
ing the  jury  as  to  the  weight  and  reliability  of  circumstantial 
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eyidence,  and  that  oat  of  ten  thousand  convictions  in  Sacra- 
mento Ck>ant7  on  circumstantial  evidence  one  was  innocent 
and  nine  thousand  nine  hundred  and  ninety-nine  were  guilty. 
This  was  assigned  as  error  on  the  part  of  the  trial  judge.  The 
statement  of  the  judge  was  highly  improper  and  might  well 
have  been  left  unsaid.  The  first  case  cited  by  defendant  in 
support  of  his  contention  is  that  of  People  v.  Fong  Ching, 
78  Cal.  173,  [20  Pac.  396J .  In  that  case  the  defendant  was  on 
trial  for  having  offered  policeman  Martin  a  bribe  to  induce 
Biartin  to  testify  falsely  in  a  murder  trial.  The  defendant 
testified  in  his  own  behalf  and  said  he  had  given  Martin  sev- 
eral sums  of  money  amounting  to  about  four  hundred  dollars, 
but  that  it  was  for  his  friendship  and  to  induce  him  to  testify 
merely  to  the  truth  and  not  to  testify  falsely  against  one  Lee 
Chuck  in  a  murder  case.  The  judge  said  to  the  jury  in  one 
^f  his  instructions:  ''If  you  believe  the  defendant's  version, 
your  verdict  should  be  not  guilty.  It  is  not  a  crime  in  this 
state  to  encourage  a  witness  with  pecuniary  gifts  to  be  truth- 
ful,  but  neither  is  it  among  the  recognized  customs  of  *hii 
eotmtry  to  subsidize  the  personal  integrity  of  our  citizens  in 
order  to  prevent  them  from  lapsing  into  falsehood  and  per* 
jury.''  The  court  said:  ''This  language  could  have  but  one 
meaning  and  purpose.  In  addition  to  incorporating  an  un- 
proved fact  into  the  case,  it  was  an  argument  against  the 
truthfulness  of  the  defendant's  testimony,  and  its  direct  ten- 
dency was  to  induce  the  jury  not  to  believe  it."  This  was  an 
attempt  on  the  part  of  the  judge  to  instruct  the  jury  as  to 
the  weight  to  be  given  the  defendant's  testimony,  and  was 
clearly  error. 

In  People  v.  Travers,  88  Cal.,  at  page  236,  [26  Pac.  89], 
cited  by  defendant,  the  court  told  the  jury  in  its  charge, 
"During  the  argument  of  this  case  your  attention  has  been 
called  to  a  number  of  cases  in  which  it  was  claimed  that  juries 
had  improperly  convicted  the  defendants.  While  it  is  true  that 
innocent  persons  have  been  convicted  in  the  past,  there  is  no 
proof  in  this  case  of  any  such  fact,  and  you  are  not  justified 
in  considering  such  matters  in  determining  the  guilt  or  inno- 
cence of  this  defendant.  ...  If  all  criminals  must  go  free 
because  there  is  a  possibility  of  jurors  making  mistakes, 
society  might  as  well  disband." 

The  oonrt  said:  ''This  instruction  is  deariy  erroneoiuL    In 
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the  first  place  it  is  objectionable — although  perhaps  not 
fatally  so — on  account  of  its  apparent  hostility  to  the  defend- 
ant. The  jury  would  be  very  apt  to  get  the  impression  from 
it  that  the  court  considered  the  defendant  one  of  the  'crim- 
inals' alluded  to,  and  feared  the  jury  would  fail  to  convict 
him  on  account  of  'sympathy  or  prejudice.'  In  the  second 
place,  it  is  objectionable  as  an  argument  in  favor  of  the  prose- 
cution on  the  weight  of  evidence,  and  thus  was  an  invasion  of 
the  province  of  the  jury." 

In  the  case  at  bar  the  words  complained  of  were  not  found 
in  an  instruction  to  the  jury,  but  a  remark  of  the  court  dur- 
ing the  impaneling  of  the  jury,  and  could  not  have  had  any 
other  effect  than  to  impress  upon  the  minds  of  the  jurors  the 
fact  that  circumstantial  evidence  was  to  be  considered  and 
that  conviction  could  be  had  on  such  evidence,  and  therefore 
not  subject  to  the  criticisms  made  in  the  cases  cited.  There- 
fore, the  error,  if  any,  was  not  of  a  nature  to  injure  the 
defendant.     (People  v.  Urquidas,  96  Cal.  239,  [31  Pac.  52].) 

It  is  claimed  by  the  defendant  that  the  evidence  in  the 
case  is  totally  inadequate  to  convict  him.  The  testimony  is 
circumstantial,  but  the  circumstances  all  point  to  the  defend- 
ant's guilt,  and  are  as  follows:  The  defendant  and  deceased 
were  seen  together  on  I  Street  drunk,  arm  in  arm,  puddling 
in  the  mud.  They  went  to  an  open  box-car  standing  on  I 
Street  and  the  defendant  helped  deceased  into  the  car  and 
went  away,  leaving  the  door  open.  This  was  12:45  p.  m. 
A  boy  eleven  years  old  had  seen  the  defendant  and  two  or 
three  men  together  near  China  Slough,  near  Third  and  I 
streets,  at  11 :55  a.  m.,  and  the  defendant  was  sitting  on  the 
stomach  of  deceased,  and  whenever  deceased  made  an  effort 
to  get  up,  defendant  would  hit  him  in  the  jaw.  The  boy  saw 
the  two  or  three  men  leave  and  the  deceased  still  on  the 
ground.  This  witness  was  not  positive  in  his  identification 
of  defendant  or  deceased.  At  about  1 :15  defendant  was  seen 
at  a  saloon  at  No.  229  I  Street  and  there  was  blood  on  his 
hand.  The  car  door  was  open  at  1 :20  or  1 :30  p.  m.  from  ten 
to  fourteen  inches. 

Between  three  and  four  o'clock  the  defendant  went  with 
one  Matteson  to  deliver  a  load  of  coal,  and  while  with  Matte- 
son  asked  where  he  could  sell  a  dead  man;  and  on  their  re- 
turn said  to  Matteson,  ''When  we  are  coming  back  I  will 
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show  70U  where  the  stiff  is;  he  is  in  a  car."  Defendant  also 
told  this  witness  that  if  he  sold  this  dead  man  he  had  another 
one  in  sight,  and  that  he  would  divide  with  witness.  On 
their  retnm  from  delivering  the  coal  defendant  took  Matte- 
son  to  the  box-car  on  I  Street.  The  car  was  closed  and  de- 
fendant opened  the  door;  the  body  of  deceased  was  lying  in 
the  west  end,  no  hat  on  and  still  warm;  defendant  jnmped 
into  the  car,  raised  the  head  of  deceased  and  said,  ''Isn't  he 
a  big,  nice,  jnicy  son  of  a  bitch  t"  The  flap  of  the  pants  was 
lying  open.  Defendant  and  witness  then  went  to  the  cor- 
oner's oflSce  and  tried  to  sell  a  dead  body.  The  defendant 
said  to  Fenton,  who  was  in  the  coroner's  office,  **I  have  got 
one  for  you ;  how  much  is  there  in  it  t  I  have  got  to  have  some 
money."  The  witness  Fenton,  who  was  also  an  undertaker, 
went  with  defendant  to  the  car  for  the  body,  and  on  ap- 
proaching the  car  defendant  jumped  out  of  the  wagon,  opened 
the  car  door,  went  to  the  body,  grabbed  hold  of  it  and  pulled 
it  to  the  door  of  the  car  and  helped  to  place  it  in  the  wagon. 
The  sternum  was  caved  in,  the  lower  jaw  broken,  and  the 
body  was  beaten  in  a  way  to  indicate  that  some  blunt  instru- 
ment had  been  used  in  inflicting  the  wouuds,  for  the  skin  was 
not  broken ;  the  heels  of  the  shoes  worn  by  defendant  showed 
blood-stains  and  blood-stains  were  on  his  overalls ;  he  declared 
he  had  no  acquaintance  with  deceased;  when  the  coroner 
asked  him  when  he  discovered  the  body  he  answered,  **  About 
twelve  o'clock."  When  the  coroner  said  to  him,  *'Now  it  is 
after  four  o'clock.  Why  didn't  you  report  this  before t"  he 
answered,  "Well,  I  don't  know."  Blood-spots  and  stains 
were  found  in  the  car.  The  deceased  must  have  met  his 
death  in  the  car.  Defendant  tendered  no  explanation  of 
these  circumstances.  We  think  these  circumstances  were  suffi- 
cient to  indicate  the  guilt  of  the  defendant,  and  as  the  jury 
found  him  guilty,  they  must  have  believed  him  guilty  beyond 
a  reasonable  doubt. 

The  shoes  and  overalls  of  the  defendant,  and  the  hat  found 
in  the  car  after  the  body  was  removed,  were  all  introduced  in 
evidence  over  defendant's  objection.  We  think  there  was 
sufficient  identification  of  the  shoes  and  overalls  as  belonging 
to  the  defendant  and  the  ones  he  wore  between  11:55  a.  m. 
and  3:30  o'clock  p.  h.  of  the  day  of  the  killing,  and  each 
article  appeared  to  have  human  blood-stains  on  it.    The  hat 
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was  not  identified  as  the  one  deceased  wore  when  he  was  seen 
with  defendant  going  into  the  car,  but  there  was  nothing 
abont  the  hat  which  would  make  it  a  link  in  the  chain  of  evi- 
dence showing  guilt,  and  could  do  the  defendant  no  harm. 

Dr.  Stevenson,  the  medical  expert  who  made  the  autopsy 
on  the  body  of  the  deceased,  testified  that  he  found  abrasion 
on  face,  slight  abrasion  of  left  ear,  abrasion  and  contusion 
over  left  cheek,  right  ear  badly  contused  and  slightly  lacer- 
ated, fracture  of  right  lower  jaw,  contusion  an  inch  in 
diameter  over  inner  third  of  right  collar-bone,  contused 
wounds  on  other  parts  of  collar-bone  and  one  below  the  navel, 
a  contused  wound  on  the  left  groin,  contused  wound  on  the 
outer  side  of  the  left  hip  and  other  scattering  oontused 
wounds  on  the  body,  and  a  general  bruised  condition  about 
the  chest.  '^  All  the  ribs  on  the  right  side  were  fractured 
except  the  upper  two ;  the  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  and  tenth  ribs  on  the  left  side  were  fractured.  There 
was  a  contusion  of  the  apex  of  the  heart  which  was  caused 
by  this  violent  force,  forcing  the  chest  wall  down  on  the 
heart.  There  was  a  multiple  rupture  of  the  liver,  done  by 
the  same  cause.  There  was  a  considerable  quantity  of  blood 
in  both  pleural  cavities  and  in  the  abdominal  cavity.  Both 
lungs  were  bruised,  and  this  condition  was  caused  by  the 
chest  wall  being  forced  in  on  them.  The  top  of  the  chest  was 
literally  crushed  in.  Those  wounds  were  necessarily  fatal.  ^^ 
The  witness  was  then  asked,  ''What,  in  your  opinion,  was 
the  character  of  the  instrument  by  which  those  wounds  were 
caused f  Defendant  objected  on  the  ground  that  ''this  is 
not  a  subject  of  expert  testimony."  The  objection  was  over^ 
ruled,  defendant  excepted,  and  the  witness  answered,  "It  was 
made  from  some  blunt  instrument ;  I  should  say  rather,  nar- 
row, without  any  cutting  edges — I  mean  sharp,  cutting  edges; 
there  was  no  break  in  the  stin ;  it  was  a  bruised  condition ;  bo 
it  must  have  unquestionably  been  produced  by  some  blunt 
instrument  of  some  kind."  Defendant  moved  to  strike  out 
the  witness's  answer  on  the  same  ground,  which  the  court 
denied,  and  he  excepted.  The  witness  then  continued:  "The 
ribs  were  broken  clear  off  and  forced  in,  tearing  the  pleura 
as  they  went  by.  The  liver  was  ruptured  in  about  five 
pUoes." 

On  eross-examination  the  witness  testified:  "Death  would 
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hare  come  rery  soon  after  having  received  such  injuries.  I 
do  not  think  he  conld  have  lived  three  quarters  of  an  hour, 
and  it  would  have  been  impossible  for  deceased  to  have 
walked  after  receiving  those  injuries."  In  support  of  de- 
fendant's contention  that  the  question  as  to  the  character  of 
the  instrument  by  which  the  wounds  were  caused  is  not  ex- 
pert testimony  and  is  harmful  to  the  defendant  he  cites  the 
Dnrrant  case  (116  Cal.,  pp.  215-218,  [48  Pac.  84,  85].)  In  that 
ease  a  hypothetical  question  was  put  to  the  expert  physician, 
something  like  this:  ''If  you  wanted  to  keep  the  head — ^the 
face  and  neck — ^in  an  upright  position,  not  turned  to  one  side 
or  the  other,  of  a  dead  body  still  warm  with  life,  what  would 
you  do  to  keep  it  in  that  position  t"  The  objection  to  the 
question  was,  that  it  was  not  a  hypothetical  question  involv- 
ing any  elements  in  the  case.  The  ruling  and  reasoning  for 
same  are  unnecessary  to  quote  here.  The  witness  answered: 
''I  would  place  it  first  in  the  position  in  which  I  wanted  it, 
and,  if  it  did  not  remain  there,  I  would  prop  it  up  by  sup- 
ports in  the  desired  position.''  Having  disposed  of  the  ques- 
tion raised  in  that  case  by  Mr.  Deuprey's  objection,  the  court 
passed  to  the  consideration  of  the  proposition  that  the  hypo- 
thetical question  and  answer  were  not  the  subject  of  expert 
testimony — a  question,  says  the  court,  that  was  not  presented 
to  the  trial  judge.  The  court  further  said:  ''A  juryman 
would  be  absolutely  deficient  in  common  sense  and  common 
knowledge  who  did  not  know  that  the  way  to  keep  an  inani- 
mate object  in  a  given  position  would  be  to  supx>ort  it  by 
props  and  stays  in  that  position.  .  .  .  There  was  here  no 
question  of  professional,  scientific,  or  technical  skill  or  knowl- 
edge. But  the  question  and  answer  were  absolutely  without 
injury." 

And  so  it  is  here.  The  witness  had  described  the  wounds, 
and,  surely  from  his  detailed  statement  of  their  description 
and  condition  as  he  found  them,  it  would  show  to  the  very 
dullest  mind  that  they  were  inflicted  with  something  other 
than  a  sharp  instrument,  but  that  in  making  them  some  blunt 
instrument  must  have  been  used,  and  the  jury  would  be 
forced  to  such  conclusion  without  the  statement  of  the  phyri- 
eian  that  the  instrument  was  a  blunt  one.  The  shoes  intro- 
daoed  in  evidence  were  shown  to  be  the  shoes  worn  l^ 
dafondant,  and  the  jury  had  a  right  to  infer  from  the  dsKrip- 
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tion  of  the  wonnds  themselveB  that  they  were  made  with  the 
heels  of  those  very  shoes. 

A  witness  called  as  an  expert  should  not  be  permitted  to 
give  his  opinion  and  condusions  upon  any  matter  not  clearly 
of  the  nature  of  expert  evidence.  And  when  such  testimony 
is  admitted  and  is  of  such  a  nature  as  to  present  to  the  jury 
a  conclusion  other  than  that  which  the  jury  might  properly 
and  reasonably  reach  from  the  other  testimony  in  the  case, 
then  such  testimony  is  harmful  and  it  will  be  error  to  admit 
it.  For  the  reasons  here  stated,  there  was  no  error  in  admit- 
ting this  evidence. 

Certain  instructions  were  given  by  the  court  of  which  the 
defendant  complains.  The  case  was  one  of  circumstantial 
evidence,  and  the  court  had  fully  instructed  the  jury  as  to 
the  nature,  force,  and  general  rules  of  application  of  circum- 
stantial evidence,  and  then  said  further:  **If,  under  the  fore- 
going rules,  the  testimony  in  this  case  is  sufficient  to  convince 
you,  as  reasonable  men,  beyond  a  reasonable  doubt,  that  the 
defendant  did  commit  the  act  charged,  although  the  act  may 
be  surrounded  in  a  degree  by  a  doubt,  then  I  charge  you  that 
it  is  your  duty  to  convict"  This  very  instruction  was  given 
in  People  v.  Anthony,  56  Cal.  397,  and  approved.  But  we 
think  the  trial  judge  might  very  well  have  omitted  the  words 
italicized,  as  they  seem  to  be  meaningless  when  all  the  rules 
and  definitions  of  circumstantial  evidence  are  given,  and  in 
view  of  the  fact  that  the  jury  were  repeatedly  admonished  that 
they  must  be  satisfied  from  the  evidence  and  beyond  a  reason- 
able doubt  of  the  defendant's  guilt,  or  they  must  acquit  him. 

The  defendant  claims  the  court  erred  in  giving  the  follow- 
ing instruction:  "The  jury  are  instructed  that  each  and 
every  fact  and  circumstance  relied  upon  by  the  prosecution 
to  establish  the  gn^ilt  of  the  defendant,  must  be  proved  by  the 
evidence,  beyond  a  reasonable  doubt,  and  if  the  jury  are  not 
entirely  satisfied  beyond  all  reasonable  doubt,  that  such  fact 
and  circumstance  has  been  proven,  it  is  your  duty  to  find  a 
verdict  of  not  guilty."  The  instruction  seems  as  favorable 
to  the  defendant  as  he  could  ask,  and,  taken  with  all  the 
Other  instructions  in  the  case,  and  especially  with  the  defend- 
ant *s  instruction  No.  6,  as  modified  by  the  court,  he  has  no 
reason  to  complain.  The  instruction  No.  6  is  as  follows,  to 
wit:  ''You  are  instructed  that  when  independent  facts  and 
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dreaxiistances  are  relied  upon  to  identify  the  accused  as  the 
person  who  committed  the  crime  charged,  each  material  inde- 
pendent fact  or  circumstance  necessary  to  complete  such 
chain  or  series  of  independent  facts  tending  to  establish  his 
guilt,  should  be  established  to  the  same  degree  of  certainty  as 
the  main  fact  which  these  independent  circumstances,  taken 
together,  tend  to  establish.  That  is  to  say,  each  essential, 
independent  fact  in  the  chain  or  series  of  facts  relied  upon  to 
establish  the  main  fact,  must  be  established  to  a  moral  cer- 
tainty, beyond  a  reasonable  doubt,  and  to  your  entire  satis- 
faction, or  you  must  acquit  the  defendant." 

The  refusal  of  the  court  to  give  defendant's  instruction 
No.  15  and  part  of  No.  2  is  claimed  as  error,  but  all  the 
matter  contained  in  these  two  instructions  is  found  in  other 
instructions  which  were  given,  and  the  defendant  had  the  full 
benefit  of  all  they  contained,  and  no  error  was  made. 

For  the  reasons  herein  stated,  the  judgment  and  order  are 
affirmed. 

McLaughlin^  J.,  and  Chipman,  P.  J.,  concurred. 
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THE    PEOPLE,    Respondent,    v.    JAMES    McROBEETS, 

Appellant 

GknONAL  li^W — ^MUBDIB— MiSOOMDUCT  OF  DiSTBICT  AtTOBNVT  III  AbOO- 

MXHT. — ^It  wma  not  miscondnct  for  the  district  attoraej  in  his 
argoment  to  the  jury  to  refer  to  a  knife  found  in  the  poseessioa 
of  the  deceased  to  rebut  any  inference  that  defendant's  eonnsel 
maj  have  drawn  from  the  fact  that  it  was  not  introduced  in  evi- 
dence; nor  to  urge  that  the  evidence  was  conclusive  of  defendant's 
goflt.  But  it  was  unwarranted  license  to  refer  to  the  criminal 
history  of  the  county,  and  to  avow  his  belief  in  the  effica<7  of 
mob  law,  and  to  say  that  it  would  have  been  a  good  thing  for  the 
eounty  if  the  defendant  had  been  lynched;  though  such  misconduct 
was  not  prejudicial  or  ground  for  reversal  where  the  homicide  was 
admitted,  and  the  evidence  makes  it  reasonably  certain  that  the 
jury  were  not  led  by  the  misconduct  of  the  district  attorney  to 
return  a  verdict    which  they  otherwise  would  not  have  found. 

iBy — ^iNBTBUenONS — CbIUINAL   InTENT    TO   BE    GATHERED    FBOIC    CmCUM- 

SVAVCHS — lUJaBTRATK>v  NOT  Mtstxatomo, — ^An  instruction  correct^ 
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rtatmg  the  law,  that  in  order  to  eonetitnte  the  erime  of  murder  there 
must  exist  a  nnion  or  Joiiit  operation  of  the  act  and  intent  or  eriminal 
negligenee,  ie  not  argumentatiye  or  misleading  because  it  illustrates 
the  impossibility  of  looking  into  or  photographing  or  determining 
the  workings  of  the  human  mind,  and  shows  the  necessity  of  gath- 
ering the  intention  with  which  the  act  was  done  from  all  the  eir- 
eomstances  surroonding  it. 
Id. — ^DXFiNiTiDN  OF  MxTBDXEb— ' '  Maliob  " — An  instrnetion  defining  mur- 
der snbstantially  in  accordance  with  section  188  of  the  Penal 
Oode,  and  stating  that  legal  <'maliee"  may  exist  where  there  is 
BO  spite  or  hatred  or  ill-will,  and  that  an  unlawful  act  done  inten- 
tionally and  without  just  cause  or  excuse  is  an  act  in  contemplation 
of  the  law  done  with  ''malice,"  as  that  word  is  understood  in 
eriminal  judicature,  is  not  subject  to  criticism. 

IDw — ^iNSTBUOnOM   AS   TO   MaNSXAUGHTEBt— BXASONABLB   DoUBT   MOT   B»- 

PKATB». — ^Where  the  court  instructed  the  jury  fuUy  upon  the 
question  of  reasonable  doubt,  it  was  not  necessary  that  an  instrue- 
tion  defining  manslaughter  and  teDing  the  jury  that  "the  defendant 
may,  if  in  your  judgment  the  facts  warrant  it,  be  couTieted  of 
manslaughter"  should  expressly  repeat  the  subject  of  reasonable 
doubt. 
iDu— iNSTBUonoM  GoNSTBUXD«^Where  the  court  had  defined  the  two 
degrees  of  murder,  a  following  instruction,  beginning  "From  theee 
definitions  the  jury  will  see,"  does  not  leave  the  jury  in  doubt  ae 
to  what  previous  definitions  were  referred  to. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County  and  from  an  order  denying  a  new  triaL  E.  E.  Qad- 
dia,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  W.  Thomas,  for  Appellant 

U.  S.  Webb,  Attomey-Gteneraly  for  Bespondent. 

CHIPMAN,  P.  J. — ^Defendant  was  tried  on  an  information 
charging  him  with  the  murder  of  one  John  Murphy  and  was 
eonyieted  of  murder  in  the  second  degree.  Defendant  ap- 
peals from  the  judgment. 

There  is  no  claim  made  that  the  evidence  was  insufficient 
to  justify  the  verdict.  The  grounds  of  appeal  urged  in  de- 
fendant's brief  are  misconduct  of  the  district  attorney  in 
his  address  to  the  jury,  and  that  certain  instructions  given 
the  jury  by  the  court  were  erroneous  statements  of  the  hm 
md  prejudicial  to  defendant. 
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1.  The  district  attorney  apparently  in  reply  to  some  eom- 
ments  of  defendant's  attorney  during  his  address  to  the  jury 
canoeming  a  knife  said  to  have  been  found  in  the  possession 
of  the  deceased,  and  which  the  prosecution  identified  as  be- 
longing to  deceased  but  did  not  offer  in  evidence,  remarked: 
''This  county  has  paid  to  have  the  knife  examined  and  if  he 
[defendant]  wants  that  evidence  he  can  have  it."  Upon  ob- 
jection of  defendant's  attorney,  the  court  said:  ''Let  that  be 
stricken  out,  the  statement  'This  county  has  paid  to  have  the 
knife  examined,'  etc." 

And  again:  "As  I  was  going  to  say,  if  they  had  said  that 
Mr.  Murphy  cut  him,  then  it  would  have  been  proper  to  have 
introduced  the  knife,  and  if  there  was  blood  upon  it  it  would 
be  evidence  in  their  favor."  Remarking  upon  the  duty  of 
the  jury  in  the  light  of  the  evidence,  claimed  by  him  to  be 
conclusive  of  defendant's  guilt,  the  district  attorney  said  that 
the  conmiunity  ask  only  simple  justice,  and  added:  "This 
has  usually  been  denied,  judging  from  the  past  criminal  his- 
tory of  this  county.  One  hundred  and  ten  murders  have  been 
eonunitted  and  but  one  hung." 

Again:  "Murder  flourishes  freely;  within  the  past  six 
months  two  men  have  come  into  this  county,  strangers,  and 
have  committed  murders."  The  district  attorney  then  called 
attention  to  what  he  claimed  was  the  fact, — ^that  it  made  but 
little  difference  what  crime  was  committed  "there  is  always 
some  defense  manufactured  to  save  the  culprit's  neck,"  con- 
tinuing in  like  language  to  some  extent,  and  concluding:  "If 
the  people  of  Dunnigan  had  taken  him  [referring  to  defend- 
ant] out  that  day  and  strung  him  to  a  tree,  they  would  have 
done  a  good  thing  for  this  community,  and  taught  these  red- 
handed  devils  that  there  is  such  a  thing  as  law  and  punish- 
ment for  their  deeds." 

It  is  claimed  to  be  prejudicial  error  for  the  district  attor- 
ns "against  objection  to  state  facts  pertinent  to  the  issue 
and  not  in  evidence,  or  to  assume  arguendo  such  facts  to  be 
in  the  case  when  they  are  not."  It  was  so  held  in  People 
V.  MitchMy  62  Cal.  411,  and  People  v.  Ah  Len,  92  Cal.  282,^ 
[28  Pac.  286] ,  and  perhaps  other  cases.  We  cannot  see  that 
the  remarks  of  the  district  attorney  respecting  the  knife  re- 
ferred to  were  in  violation  of  this  rule.    He  was  simply  rebui- 
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ting  any  inference  that  the  defendant's  counsel  may  have 
drawn  from  the  fact  that  the  knife  was  not  introduced  in 
evidence.  There  was  no  claim  made  that  the  knife  proved 
anything  one  way  or  the  other.  If  there  was  any  inference  it 
would  be  under  the  rule  favorable  to  the  defendant.  More- 
over, defendant  could  have  introduced  the  knife  if  its  pres- 
ence would  have  helped  his  case. 

Nor  was  there  any  overstepping  the  limitations  of  duty  to 
ui^  that  the  evidence  was  conclusive  of  defendant's  guilt, 
as  this  was  but  a  conclusion  of  the  district  attorney  drawn  by 
him  from  the  evidence  before  the  jury.  It  was,  however, 
unwarranted  license  to  refer  as  he  did  to  the  past  criminal 
history  of  the  county,  and  it  was  gross  and  reprehensible 
violation  of  duty  to  avow  his  belief  in  the  efficacy  of  mob  law 
and  to  say,  as  he  did,  that  the  lynching  of  defendant  by  the 
people  of  Dunnigan  would  have  been  a  good  thing  for  the 
community.  There  were  no  facts  or  circumstances  disclosed 
by  the  evidence  which  would  have  justified  such  an  expres- 
sion of  opinion  even  from  one  having  little  regard  for  the 
rights  and  duties  of  the  public,  but  there  was  no  conceivable 
excuse,  much  less  justification,  for  a  sworn  officer  of  the  law 
to  indulge  in  utterances  which  if  put  into  execution  would  be 
subversive  of  all  the  safeguards  of  the  law  thrown  around 
the  citizen.  No  allowance  for  the  zeal,  which  rightly  exer- 
cised by  a  district  attorney  is  commendable,  can  condone  so 
flagrant  a  burst  of  unrestrained  passion. 

While  this  is  true,  the  question  remains,  Should  the  judg- 
ment of  conviction  be  set  aside  for  this  misconduct  t  We  must 
assume  that  the  jury  was  composed  of  men  possessing  ordi- 
nary intelligence  and  as  having  at  least  ordinary  regard  for 
their  oaths  as  jurymen.  The  ordinary  or  average  American 
citizen  is  not  under  ordinary  circumstances  influenced  by  ap- 
peals to  mob  law.  The  provocation  must  be  great  and  the 
exigency  pressing  to  impel  him  to  countenance  or  yield  to 
such  appeals.  In  the  present  case  the  homicide  was  admitted, 
and  the  evidence  was  such  as  to  make  it  reasonably  certain 
that  the  jury  waa  not  led  by  the  misconduct  of  the  district 
attorney  to  return  a  verdict  which  they  otherwise  would  not 
have  found.  The  question  now  before  us  is  not  the  instance 
of  attempt  to  argue  from  pertinent  facts  not  in  evidence,  nor 
the  other  case,  so  often  condemned  by  the  courts,  of  seeking 
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to  get  before  the  jury  prejudicial  facts  not  pertinent  or  rele- 
vant, by  persistently  stating  and  offering  to  prove  them, 
which  was  the  case  in  People  v.  Lee  Chuck,  78  Cal.  317,  329, 
[20  Pae.  719],  cited  by  defendant.  As  to  the  remarks  of  the 
district  attorney  about  the  frequency  of  crime  and  the  failure 
to  punish  it,  see  People  v.  Molina,  126  Cal.  505,  [59  Pac.  34], 
where  such  comments  were  held  not  prejudicial  error. 

2.  The  court  in  its  instruction  marked  II  correctly  stated 
the  law  that  there  must  exist  a  union  or  joint  operation  of 
act  and  intent  or  criminal  negligence.  The  court  explained 
that  it  was  not  possible  ''to  look  into  the  mind  of  a  man  and 
see  what  its  workings  are;  we  cannot  bring  a  photograph  of 
the  mind  of  a  man  and  exhibit  to  you  so  as  to  determine 
clearly  and  absolutely  what  the  workings  of  a  human  being's 
mind  are.  Hence  from  necessity  the  law  says  that  you  shall 
gather  the  intention  with  which  the  act  was  done  from  all  the 
circumstances  surrounding,"  etc. 

This  instmction  was  not,  we  think,  either  argumentative, 
misleading,  or  suggestive,  as  claimed  by  defendant.  The  il- 
lustration used  by  the  court  made  the  instruction  more  lucid 
and  easier  of  comprehension  by  the  jury. 

Instruction  IV  (erroneously  referred  to  as  VI  in  defend- 
ant's brief)  defines  murder,  following  substantially  the  defi- 
nition given  in  section  188  of  the  Penal  Ck>de.  The  court  also 
stated  that  the  word  ''malice"  does  not  necessarily  mean  that 
the  accused  must  have  entertained  toward  the  deceased  feel- 
ings of  spite,  hatred,  or  ill-will,  but  that  the  word  "malice" 
meant  more  under  the  statute,  and  the  court  said  that  there 
may  be  legal  malice  where  there  is  no  spite  or  hatred  or  ill- 
will,  and  explained  that  an  unlawful  act  done  intentionally 
and  without  just  cause  or  excuse  is  an  act  in  the  contempla- 
tion of  the  law  done  with  malice  as  that  word  is  understood 
in  criminal  judicature.  We  see  no  ground  for  criticism  of 
this  instruction. 

Instruction  No.  Y  is  a  correct  definition  of  murder.  The 
eourt  added,  "Under  the  information  in  this  case,  as  afore- 
said, the  defendant  may,  if  in  your  judgment  the  facts  war- 
rant it,  be  convicted  of  manslaughter."  The  court  then  pro- 
ceeded to  define  manslaughter  correctly.  It  is  claimed  that 
the  instruction  "excludes  the  principles  of  reasonable  doubt" 
The  court  instructed  the  juiy  very  fully  as  to  the  doctrine  of 
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reasonable  doubt  It  was  not  necessary  to  repeat  this  doe- 
trine  in  every  instruction.  In  using  the  language  *'  if  in  your 
judgment  the  facts  warrant  it"  the  jury  must  have  under- 
stood from  the  very  explicit  instructions  on  the  subject  that 
th^  could  find  no  verdict  except  convinced  by  the  evidence 
beyond  a  reasonable  doubt. 

Instruction  numbered  XI  was  given  in  People  v.  lams,  57 
Cal.  115,  117,  except  the  latter  part,  the  omission  of  which 
does  not  affect  or  change  the  substance  of  the  instruction.  It 
is  complained  that  the  beginning  of  the  instruction — ^^'From 
these  definitions  the  jury  will  see,"  etc — ^left  the  jury  in 
doubt  as  to  what  previous  instructions  or  definitions  were 
referred  to,  citing  People  v.  Valencia,  43  Cal.  552.  It  is 
obvious  that  no  others  could  have  been  referred  to,  except 
such  as  defined  murder  in  its  two  degrees. 

The  point  decided  in  the  case  cited  was,  that  where  on  a 
trial  for  murder  two  parts  of  the  charge  of  the  court  to  the 
jury  as  to  what  constitutes  murder  are  contradictory,  and 
one  is  correct  and  the  other  is  erroneous,  the  judgment  ol 
eonviction  will  be  reversed. 

No  such  condition  of  the  instructions  exists  here. 

The  judgment  is  affirmed. 

Buckles,  J.,  and  McLaughlin,  J.,  concurred. 

A  petition  to  have  this  cause  heard  in  the  supreme  eourt 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  July  21,  1905. 


[No.  24.    FiTBt  Appellate  Distriet.— May  25,   1905.] 

la  the  Matter  of  the  Estate  of  LISETTE  CHESNBT, 
Deceased.  MRS.  S.  DALLMANN,  Respondent,  v.  J.  J. 
FRANK  et  aL,  Appellants. 

ESTATIS  or  DXOIASSD  PEBSONS — ^DlSTKXBUnON  OF  LlOAOT— €k>LLiLTBLIli 

INHKBTTANOB  Tax. — ^Upon  petition  by  a  legatee  for  distribution  of 
the  amoTint  of  the  legacy,  in  determining  the  amonnt  of  money  in 
the  hands  of  the  executors,  the  court  was  only  required  to  deduet 
tks  eollateiml  inheritance  tax  upon  the  legaey,  and  was  not  n- 
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quired  to  take  into  eonsidenktion  the  whole  amount  of  tbe  eolktend 
inheiitanee  tax  apon  the  eereral  beqaests.  Sneh  tax  ia  not  a  unit; 
\mt  is  imposed  apon  the  several  amounts  of  the  deeedent's  estats 
to  whieh  the  saeeessors  thereto  are  respeetively  entitled;  and  it  is 
to  be  assumed  that  other  beneficiaries  before  reeeiying  their  shares 
had  paid  or  dedneted  the  amount  of  the  tax  upon  their  respeetiT* 
gifts. 

Ibirf— Pu>niXTT  or  Okdeb— DiBFXNBiNO  WITH  BoND.— Where  it  ap- 
peared at  the  hearing  that  all  allowed  debts  had  been  paid  and 
an  other  legaeies  had  been  paid,  and  that  the  exeeutors  had  im 
their  hands  a  sum  much  in  excess  of  the  petitioner's  legacy,  and 
that  an  action  was  pending  upon  a  rejected  claim  for  a  compara- 
tivelj  small  sum,  the  court  did  not  err  in  directing  the  psTment  of 
tlie  lega^  and  dispensing  with  a  bond. 

Id. — QnxsnoNS  of  Fact — Extent  or  Indebtedness. — ^The  questions 
whether  the  estate  is  but  little  indebted,  or  the  payment  can  be 
made  without  loss  to  the  creditors,  are  questions  of  fact  to  be 
detennined  bj  the  court  upon  a  comparison  of  the  yahie  of  tlie 
estate  with  the  amount  of  the  debts. 

IB.— AonoH  UPON  BsjEORD  CLAIM  OF  PETiTioNxa.— The  fact  thai  a 
daim  presented  bj  the  petitioner  against  the  estate  had  been 
rejected^  and  that  a  suit  thereon  was  pending,  did  not  prednde 
tlie  court  from  making  the  order  for  payment  of  her  lega^  any 
more  than  would  a  suit  upon  a  rejected  claim  of  any  other  person; 
and  where  it  appears  that  the  executors  still  have  in  their  hands 
property  belonging  to  the  estate  many  times  in  Talue  of  the  amount 
of  tlie  rejected  claim,  if  adjudged  valid,  it  cannot  be  said  that 
the  eoort  decided  erroneously. 

la^— AMonirr  BsQumiD  10  Ebeot  Tombstones. — ^The  eourt  was  not 
required  to  take  into  consideration  the  amount  required  for  erect- 
ing tombstones  authorised  by  the  will  where  it  appears  that  if 
tlie  money  on  hand  is  insufSdent,  after  other  payments  are  mads^ 
resort  may  be  had  to  suffident  real  estate.  The  petitioner  was 
not  required  to  await  such  expenditure  before  bdng  fi^itM  ta 
reeeire  her  lega^. 

APPEAL  from  an  order  of  fhe  Superior  Court  of  the  CSty 
and  County  of  San  Francisco  distributing  the  amount  of  m 
]BgBey.    F.  H.  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

liueiua  L.  Solomons,  for  Appellants. 

E.  A.  Bridgf ordy  and  Hudson  Grant,  for  Bespondenl 

HABBISON,  P.  J.— By  the  last  wiU  and  testament  of  the 
above^iamed  decedents  she  bequeathed  to  the  respondent  thA 
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nun  of  five  hundred  dollars.  After  the  expiration  of  more 
than  one  year  from  the  issuance  of  letters  testamentary  the 
respondent  presented  to  the  superior  court  her  petition  for  a 
distribution  to  her  of  the  said  legacy.  In  her  petition  she 
alleged  that  the  court  had  made  a  decree  establishing  due 
notice  to  the  creditors  of  said  estate,  and  that  the  time  for 
the  presentation  of  claims  had  expired,  and  that  all  claims 
that  had  been  presented  to  and  allowed  by  the  executors  had 
been  fully  paid ;  that  a  claim  against  the  said  estate  for  $915 
had  been  presented  by  her  and  rejected  by  the  executors,  and 
that  an  action  thereon  was  still  pending  and  undetermined; 
that  the  estate  was  indebted  to  no  one  but  herself,  and  to  her 
only  upon  her  said  claim.  She  also  alleged  that  it  appeared 
from  the  inventory  of  the  estate  filed  by  the  executors  that 
its  value  exceeded  fifteen  thousand  dollars,  and  that  th^ 
had  filed  an  account  showing  that  after  reserving  a  sum  suffi- 
cient to  pay  her  said  claim,  in  case  she  should  recover  thereon, 
there  would  remain  in  their  hands  a  balance  of  upwards  of 
three  thousand  doUars  for  distribution  to  the  persons  entitled 
thereto,  and  that  the  legacy  to  her  could  be  paid  without  any 
loss  to  the  creditors  of  the  estate.  The  executors  filed  an 
answer  to  her  petition;  and  upon  the  hearing  thereon  the 
court  found  that  all  of  its  allegations  were  true,  and  entered 
an  order  directing  the  executors  to  make  the  payment  asked 
for  by  the  respondent,  and  dispensed  with  the  execution  of 
any  bond  on  her  behalf.  From  this  order  the  executors  have 
appealed;  and  in  support  of  their  appeal  contend  that  it 
sufficiently  appeared  at  the  hearing  that  they  did  not  have  in 
their  hands  sufficient  money  with  which  to  i)ay  to  the  re- 
spondent the  amount  of  her  legacy ;  and  that  the  court  erred 
in  not  requiring  her  to  execute  the  bond  named  in  section 
1663  of  the  Code  of  Civil  Procedure. 

In  their  answer  to  the  respondent's  petition  the  executors 
set  forth  as  a  defense  thereto  that  the  decedent  had  made 
other  bequests  of  equal  rank  with  that  of  the  respondent^ 
which,  with  the  interest  thereon,  amounted  to  about  two 
thousand  doUars;  that  the  estate  in  their  hands  was  subject 
to  a  collateral  inheritance  tax  upon  the  several  bequests, 
amounting  to  $729.38;  and  that  the  testatrix  had  directed 
them  to  erect  suitable  tombstones  over  the  graves  of  herself 
and  her  deceased  husband,  which  they  estimated  would  cost 
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two  hundred  dollars.  At  the  hearing  it  was  shown,  from  the 
last  account  filed  by  the  executors,  that  they  then  had  in 
their  hands  $3,044.86  in  money,  and  also  real  estate  valued  at 
over  seven  thousand  dollars ;  and  that  out  of  said  money  all 
of  the  legacies  except  that  of  the  respondent  had  been  paid 
since  the  filing  of  said  account.  It  was  not  shown  that  the 
executors  had  disposed  of  any  other  portion  of  the  estate. 
It  thus  appeared  that  they  had  in  their  hands  a  sum  of 
money  much  in  excess  of  the  respondent's  legacy,  and  the 
court  did  not  therefore  err  in  directing  its  payment. 

In  determining  the  amount  of  money  in  the  hands  of  the 
executors  available  for  the  payment  of  the  respondent's 
legacy,  the  court  was  not  required  to  take  into  consideration 
the  amount  of  the  collateral  inheritance  tax.  Such  tax  is 
not  one  of  the  expenses  of  administration  or  a  charge  upon 
the  general  estate  of  the  decedent,  but  is  in  the  nature  of  an 
impost  tax  or  tax  upon  the  right  of  succession  (Estate  of 
Wamerding,  117  Cal.  281,  [49  Pac.  181],  and  is  imposed  up- 
on the  several  amounts  of  the  decedent's  estate  to  which  the 
successors  thereto  are  respectively  entitled.  (Estate  of  Wit- 
merding,  117  Cal.  281,  [49  Pac.  181]  ;  Estate  of  Hoffman. 
143  N.  Y.  327,  [38  N.  E.  311].)  **The  tax  is  computed,  not 
on  the  aggregate  valuation  of  the  whole  estate  of  the  dece- 
dent considered  as  the  unit  for  taxation,  but  on  the  value 
of  the  separate  interests  in  which  it  is  divided  by  the  will 
or  by  the  statute  laws  of  the  state,  and  is  a  charge  against 
each  share  or  interest  according  to  its  value  and  against  the 
person  entitled  thereto."  (Matter  of  Westum,  152  N.  Y. 
93,  [46  N.  E.  316].  See,  also,  Knowlion  v.  Moore,  178  U. 
a  41,  [20  Sup.  Ct.  747].) 

The  court  followed  this  rule  in  the  present  case,  and  in  fix- 
ing the  amount  to  be  paid  respondent  deducted  from  the 
legacy  given  to  her  the  amount  of  the  tax  thereon,  and  it  is 
to  be  assumed  that  before  paying  or  delivering  to  the  other 
beneficiaries  under  the  will  any  property  given  to  them  by 
the  testatrix  the  executors  either  deducted  therefrom  or  col- 
lected from  the  said  beneficiaries  the  amount  of  the  tax  upon 
their  respective  gifts. 

Nether  did  the  court  err  in  dispensing  with  a  bond  on  the 
part  of  the  respondent.  The  fact  that  a  claim  presented  by 
her  agaiuKt  the  estate  had  been  rejected  by  the  executors,  and 
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that  a  suit  thereon  was  pending,  did  not  preclude  tiie  oonrt 
from  making  an  order  for  the  payment  of  her  l^^aey  any 
more  than  would  a  suit  upon  a  rejected  claim  of  any  other 
person.  Section  1663  of  the  Code  of  Civil  Procedure  author- 
ices  the  court  to  grant  the  petition  of  any  legatee  for  the 
payment  of  his  legacy  if  it  apx>ear  at  the  hearing  that  the 
estate  ''is  but  little  indebted/'  and  that  the  payment  can  be 
made  ''without  loss  to  the  creditors  of  the  estate/'  and  to 
dispense  with  a  bond  from  the  petitioner  if  "tiie  time  for  pre- 
senting claims  has  expired,  and  all  claims  that  have  been  al- 
lowed have  been  paid,  .  .  .  and  the  court  is  satisfied  that  no 
injury  can  result  to  the  estate."  Whether  an  estate  is  "but 
little  indebted"  or  the  payment  can  be  made  "without  loss 
to  the  creditors"  are  questions  of  fact  to  be  determined  by 
the  court  upon  a  comparison  of  the  value  of  the  estate  with 
the  amount  of  the  debts  {Estate  of  Crocker,  105  Cal.  868), 
and  we  cannot  say  that  it  appears  from  the  record  herein 
that  the  court  made  an  erroneous  decision  upon  these  ques- 
tions. It  is  not  claimed  that  there  is  any  indebtedness  against 
the  estate  other  than  this  claim  of  the  respondent,  and  the 
executors  still  have  in  their  hands  property  belonging  to  the 
estate  many  times  in  value  the  amount  of  the  rejected  daim 
with  which  to  pay  the  same  if  it  shall  be  adjudged  valid. 

Upon  the  same  principles  the  court  was  not  required  to 
take  into  consideration  the  amount  that  may  be  required  for 
erecting  tombstones  authorized  by  the  will.  If  the  moneys 
in  the  hands  of  the  executors,  after  making  the  other  pay- 
ments, shall  be  insufficient  therefor,  they  can  resort  to  the 
realty.  The  respondent  is  not  required  to  await  such  ex- 
penditure before  being  entitled  to  receive  her  legacy. 

The  order  appealed  from  is  affirmed. 

Cooper,  J.,  and  Hall,  J.,  concurred. 
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[No.  85.    F!zBt  Appellate  DiBtriet.— May  26,  1905.] 

Jn  the  Matter  of  the  Estate  of  JACKSON  STLVAR,  De- 
ceased. CITY  BANK  and  CITY  SAVINGS  BANK, 
Appellants,  v.  JOSEPH  L.  BNOS,  Administrator,  Re- 
spondent. 


\  OP  Deceased  Persons — Accounts  of  ADMiNiSTRAToa — ^Nbgleot 
or  Settlement  of  Estate — Presumptions — ^Burden  of  Proof. — 
Upon  the  settlement  of  the  third  animal  account  of  an  adminis- 
trator, where  the  administrator  is  sought  by  creditors  to  be  charged 
with  neglect  for  an  unreasonable  time  to  have  the  money  on  hand 
distributed  or  paid  to  creditors,  and  his  letters  are  sought  to  be 
revoked,  where  it  does  not  appear  that  the  administrator  has 
willfully  or  negligently  caused  the  delay,  and  there  was  litigation, 
which  went  to  the  supreme  court,  and  no  disobedience  appears  to 
the  orders  of  the  court,  all  presumptions  are  in  favor  of  the  regu- 
laHty  of  the  management  of  the  estate  by  the  administrator;  and 
th^  burden  is  on  the  contesting  creditors  to  prove  the  negligenee 
aPeged. 

Id. — I>EPOSiT  OF  Money  with  Individual. — The  mere  deposit  of  money 
by  the  administrator  with  an  individual,  who  used  it  to  some 
extent  in  his  business,  is  not  ground  for  removal  or  penalty  where 
it  does  not  appear  that  the  administrator  consented  or  was  privy 
to  such  use  and  the  administrator  used  no  part  of  the  mon^  nor 
reeeived  an3rthing  for  its  use. 

Id. — Cbaros  for  Interest  not  Included  in  Grounds  of  Oontest. — 
Where  a  charge  for  interest  against  the  administrator  was  not 
in<*lnded  in  the  grounds  of  contest  against  the  account  by  the 
er«)ditors,  it  cannot  be  considered.  Such  charge,  either  as  a  penalty 
for  delay  in  settling  the  estate,  or  for  deposit  of  the  money  with 
an  individual,  is  not  included  in  a  specification  that  the  adminis- 
tntor  "has  not  accounted  for  aU  the  estate  which  has  come  to 
his   possession." 

Id. — ^DuTT  OF  Court  to  Order  Payment  of  Debts.— Where  the  account 
shows  money  on  hand,  it  is  the  duty  of  the  court  to  order  the 
payment  of  the  debts,  as  circumstances  may  require;  and  it  was 
error  for  the  court  to  deny  such  order  to  the  extent  that  the  funds 
on  hand  would  justify. 

APPEAL  from  orders  of  the  Superior  Court  of  Santa 
Cruz  County  settling  the  third  annual  account  of  an  admin- 
istrator and  refusing  to  revoke  letters  of  administration. 
Luc99  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Charles  B.  Younger,  Jr.,  for  Appcllanta. 
Lindsay  &  Cassin,  for  Respondent. 

COOPER,  J. — Two  appeals  from  orders  of  the  8nx)«rior 
court  are  brought  up  in  this  record;  the  one  from  an  order 
settling  the  third  account  of  the  administrator,  and  the  other 
from  an  order  refusing  to  revoke  the  letters  of  administra- 
tion. 

The  account  purported  to  give  a  detailed  and  itemized 
statement  of  all  sums  received  and  of  all  amounts  paid  out 
during  the  period  covered  by  it.  This  account  was  con- 
tested by  appellants,  creditors  of  the  estate,  who  filed  their 
objections  in  writing  to  '*each  and  every  item  of  disburse- 
ments therein  contained,  except  the  items  of  taxes,  upon  each 
of  the  following  grounds,  to  wit: — 

'*1.  That  ir  rendering  said  account  said  administrator  did 
not  produce  or  file  vouchers  therefor. 

'*2.  That  said  administrator  did  not  pay  the  same. 

"3.  That  such  item  is  not  an  expense  of  administration  of 
said  estate. 

'*4.  That  the  charge  thereof  is  excessive  and  more  than 
the  reasonable  value  thereof. 

"5.  That  such  item  is  not  a  proper  or  legal  chaise. 

'*6.  That  such  item  is  not  a  necessary  expense  of  admin- 
istration. 

*'7.  That  said  administrator  has  not  accounted  for  ail  the 
estate  of  said  deceased  which  has  come  to  his  possession.'* 

The  bill  of  exceptions  shows  that  upon  the  hearing  **each 
and  every  item  set  forth  in  said  account  was  proven  by  com- 
petent testimony  to  be  true,  with  the  exception  of  those  items 
the  consideration  of  which  has  been  continued  until  the  hear- 
ing of  the  final  account  in  said  matter.'* 

Apx>el1ants  do  not  now  attempt  to  attack  any  item  in  the 
account,  nor  do  they  claim  that  the  finding  as  to  any  item  is 
unsupported  by  the  evidence. 

The  main  contention  is,  that  the  administrator  has 
neglected  for  an  unreasonable  time  to  have  the  money  on 
hand  distributed  or  paid  to  the  creditors,  and  that  be  de- 
posited the  money  on  hand  with  one  Hoffman,  who  minfi:led 
it  with  his  own  and  used  it  to  some  extent  in  his  own  busi- 
ness.   In  regard  to  the  delay,  while  it  is  true  the  estate  has 
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been  pending  several  years,  there  is  nothing  in  the  record  to 
show  that  the  administrator  has  willfully  or  negligently 
cansed  the  delay.  There  are  many  cases  in  which  the  settle- 
ment of  estates  is  unavoidably  delayed,  without  the  fault  of 
the  administrator.  In  this  case  it  appears  that  there  was 
litigation  which  went  to  the  supreme  court.  In  all  cases 
where  the  administrator  is  called  upon  to  pay  the  penalty  of 
his  neglect  by  being  charged  with  interest  or  by  removal 
from  his  trast,  it  is  incumbent  upon  the  party  alleging  such 
neglect  to  prove  it.  All  presumptions  are  in  favor  of  the 
regularity  of  the  management  of  the  estate  by  the  adminis- 
trator. Here  the  administrator  appears  to  have  paid  a  divi- 
dend to  the  creditors  as  ordered  by  the  court;  and  to  have 
obeyed  all  orders  of  the  court  in  the  estate.  The  account 
filed  is  the  third  account,  and  each  and  everj^  item  was  found 
to  be  correct.  There  was  still  on  hand  undisposed  of  at  the 
time  of  the  hearing  in  the  court  below  property  of  the  ap- 
praised value  of  $2,750. 

In  regard  to  the  money  having  been  deposited  with,  and 
to  some  extent  used  by,  HoflEman,  it  does  not  appear  that  the 
administrator  consented  to,  or  was  in  any  way  privy  to  such 
use.  The  administrator  never  used  any  of  the  money  him- 
self nor  received  anything  for  its  use.  We  are  not  prepared 
to  say  that  an  administrator  may  not  deposit  the  funds  ot 
the  estate  with  a  private  banker  or  with  an  individual.  In 
many  cases  it  would  be  the  safer  course  to  do  so.  But,  aside 
from  this,  a  conclusive  answer  to  appellants'  claim  that  the 
administrator  should  be  charged  with  interest,  is  the  fact 
that  no  such  claim  is  stated  in  the  written  grounds  of  contest. 
The  code  provides  (Code  Civ.  Proc,  sec.  1635.) :  **0n  the  day 
appointed,  or  any  subsequent  day  to  which  the  hearing  may 
be  postponed  by  the  court,  any  person  interested  in  the  es- 
tate may  appear  and  file  his  exceptions  in  writing  to  the 
account,  and  contest  the  same.''  The  object  of  the  section  is 
that  an  issue  shall  be  made  in  the  trial  court  as  to  the  items 
contested,  or  with  which  it  is  sought  to  charge  the  admin- 
istrator. It  was  intended  that  the  administrator  should  know 
the  items  contested  or  the  matters  in  regard  to  which  he  is 
claimed  to  have  been  delinquent,  so  that  he  may  come  into 
court  with  his  evidence  prepared  to  meet  or  explain  any 
e£zoeption  taken  to  his  account.     The  issues  ar»^  thus  made  by 


B8TATB  OF  STIiTAB.  [1  Csl.  App. 


the  verified  account  and  the  written  exceptions  filed  to  it. 
The  method  is  simple,  and  designed  to  save  the  time  of  the 
court  being  taken  up  by  uncontested  matters. 

In  the  Estate  of  More,  121  Cal.  639,  [54  Pac.  148],  the 
same  view  was  taken,  and  it  was  there  said  the  person  de- 
siring to  contest  the  account  of  an  executor  or  administrator 
''must  file  his  exceptions  in  writing  to  the  account,  setting 
out  specifically  the  grounds  of  his  objections,  and  at  the 
hearing  he  should  be  held  limited  to  the  exceptions  so  pre- 
sented." 

Appellants  contend  that  the  claim  that  the  administrator 
should  be  charged  with  interest  is  supported  by  the  state- 
ment ''that  said  administrator  has  not  accounted  for  all  the 
estate  of  said  deceased  which  has  come  to  his  possession." 

Under  the  most  liberal  rules  of  pleading  we  could  not  hold 
that  a  penalty  for  delay  in  settling  an  estate,  or  interest  al- 
lowed as  a  penalty  for  depositing  the  money  with  Hoffman, 
is  "estate  which  has  come  to  his  possession."  The  adminis- 
trator has  received  no  interest,  profit,  or  income  from  the 
estate.  It  has  been  said  that  in  the  absence  of  exceptions  the 
court  may  inquire  into  any  matter  in  the  settlement  of  an 
account  which  may  seem  objectionable,  and  may  pass  judg- 
ment thereon ;  but  such  rule  does  not  apply  to  any  matter  by 
which  it  is  sought  to  impose  a  penalty  upon  the  adminis- 
trator, nor  to  cases  where  the  parties  have  appeared  and 
made  their  objections  in  writing,  as  they  did  in  this  case. 

The  law  provides  (Code  Civ.  Proc,  sec.  1647)  that  "Upon 
the  settlement  of  the  accounts  of  the  executor  or  adminis- 
trator, as  required  in  this  chapter,  the  court  must  make  an 
order  for  the  payment  of  the  debts,  as  the  circumstances  of 
the  estate  require." 

The  section  evidently  makes  it  the  duty  of  the  court,  when 
there  is  money  on  hand,  to  make  an  order  for  the  pa:nient 
of  the  debts.  If  there  are  not  sufficient  funds  on  hand  with 
which  to  pay  the  debts  the  court  must  specify  in  the  decree 
the  sum  to  be  paid  to  each  creditor.  Here  the  account  shows 
a  balance  of  cash  on  hand  of  $6,757.47.  The  court  refused  to 
make  an  order  for  the  payment  of  the  debts  of  the  estate,  but 
made  an  order  directing  the  administrator  "to  close  the  said 
estate  and  have  the  proceeds  thereof  distributed  among  the 
creditors  at  the  earliest  possible  date."  Petitioners  were 
eveditois  in  a  large  amount,  and  asked  for  an  order  to  tbm 
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admiiustrator  for  the  payment  of  the  debts  of  the  estate. 
They  were  entitVd  to  such  order,  or  to  an  order  directing  a 
dividend  to  the  extent  that  the  funds  on  hand  would  justify. 

The  order  refusing  to  revoke  the  letters  of  administration 
was  correct  for  the  reasons  herein  stated  in  discussing  Hie 
appeal  from  the  order  allowing  the  account.  A  further  sep- 
arate discussion  of  the  latter  order  would  serve  no  useful 
purpose. 

The  order,  in  as  far  as  it  settles  the  account,  is  affirmed. 
The  order,  as  to  a  distribution  of  the  unsold  estate  and  deny- 
ing a  dividend  to  the  creditors,  is  reversed,  and  the  court 
directed  to  amend  and  modify  its  order  so  as  to  direct  a 
dividend  to  the  creditors  in  accordance  with  The  views  herein 
expressed. 

The  order  refusing  to  revoke  the  letters  of  administration 
ii  afSrmed. 

Appellants  are  entitled  to  their  costs  on  this  appeaL 

Hall,  J.y  and  Harrison,  P.  J.,  concurred. 


[Crfan.  No.  11.    Second  Appellate  Distriet.— May  27,  1905.] 
Ex  Parte  WILLIAM  CHILDS,  on  Habeas  Corpus. 

ff^WBAS  OoBPUS — ^Violation  or  Oountt  Obdinamci — SumonKor  or 
OOMFLJJNT. — A  eomplaint  ebarging  a  defendant  with  the  Tiolation 
of  a  eonnty  ordinance  for  selling  liqnors  at  retail  withont  a  license 
does  not  faM  to  state  an  offense  merely  because  it  does  not  set 
forth  the  ordinance  in  full,  but  refers  to  it  by  its  title  and  the  sec- 
tions  violated,  and  gives  the  date  of  its  passage;  and  a  writ  of 
hdbeoi  carpus  wiU  not  be  granted  on  that  ground. 

Id, — OoMSisucTioN  or  Gods — Obdinangi  ▲  Private  Statutk — Plead- 
ing— Judicial  Notice. — ^A  county  or  municipal  ordinance  is  a 
private  statute  within  the  meaning  of  section  963  of  the  Penal 
Code,  allowing  a  criminal  pleading  to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage,  and  requiring  the  court  to  take 
jndieial  notice  thereof. 

APPLICATION  for  Writ  of  Habeas  Corpus. 
The  facts  are  stated  in  the  opinion  of  the  court 
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M.  C.  Munday,  and  Munday  &  Bedd,  for  Petitioner. 

B.  J.  Fleming,  District  Attorney  of  Los  Angeles  County, 
for  Respondent. 

GRAY,  P.  J. — This  application  for  a  writ  of  habeas  corpus 
is  based  on  the  ground  that  the  complaint  on  which  Childs 
was  convicted  and  sentenced  to  a  term  in  jail  on  a  plea  of 
guilty  fails  to  state  a  public  offense. 

The  complaint  in  question  charges  **that  on  the  seventh 
day  of  April,  1905,  near  Burbank  (outside  the  limits  of  in- 
corporated cities  and  towns),  and  in  the  county  of  Los  An- 
geles, state  of  California,  a  misdemeanor  was  committed  by 
William  Childs,  who  at  the  time  and  place  last  aforesaid, 
did  willfully  and  unlawfully  engage  in,  conduct  and  carry 
on  a  retail  establishment,  by  then  and  there  selling,  serving 
and  giving  away  spirituous,  vinous,  malt  and  mixed  liquors 
in  quantities  less  than  one  fifth  of  a  gallon,  and  by  the  drink 
and  glass,  and  to  be  drunk  upon  the  premises  where  sold, 
without  first  having  secured  a  license  so  to  do,  contrary  to  the 
ordinance  of  the  county  of  Los  Angeles  entitled  'Ordinance 
imposing  licenses  and  fixing  rates  thereof  in  the  county  of 
Los  Angeles,  state  of  California,'  as  passed,  adopted  and 
approved  by  the  board  of  supervisors  of  said  Los  Angeles 
county  on  the  twentieth  day  of  January,  1903,  and  particu- 
larly sections  one,  three  and  sixteen  of  said  ordinance;  and 
against  the  peace  and  dignity  of  the  people  of  the  state  of 
California." 

It  is  urged  by  petitioner  that  the  ordinance  or  the  part  of 
it  defining  the  offense  with  which  it  is  sought  to  charge  the 
defendant  should  have  been  set  out,  and  that  the  complaint 
failing  of  this  it  does  not  contain  a  charge  of  a  public  of- 
fense. The  validity  of  the  ordinance  is  not  in  any  way  ques- 
tioned- The  point  made  goes  only  to  the  suflBciency  of  the 
complaint  as  a  pleading,  the  claim  in  substance  being  that  the 
complaint  is  uncertain  and  not  sufficiently  specific  in  its  alle- 
gations as  to  this  ordinance.  No  claim  is  made  that  the  acts 
charged  to  have  been  done  by  the  defendant  do  not  constitute 
the  crime  denounced  by  the  ordinance.  We  do  not  think 
that  the  insufficiency  of  a  pleading  in  the  respect  claimed 
herein  can  be  declared  on  habeas  corpus,  even  if  it  were  sm 
insufficient. 
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Bnt  it  is  not  insufficient  in  the  respect  claimed.  It  is  not 
necessary  in  pleading  a  connty  ordinance  to  set  out  its  sub- 
stance, or  any  part  of  its  substance.  Much  less  is  it  neces- 
sary to  copy  any  part  of  it  into  a  criminal  pleading.  Sec- 
tion 963  of  the  Penal  Code  reads  as  follows: — 

**In  pleading  a  private  statute,  or  a  right  oorived  there- 
from, it  is  sufficient  to  refer  to  the  statute  by  its  title  and  the 
day  of  its  passage,  and  the  court  must  thereupon  take  judicial 
notice  thereof." 

The  ordinance  under  which  the  complaint  is  drawn  is  a 
municipal  ordinance  and  a  jjrivate  statute  within  the  mean- 
ing of  the  above  section.  Its  title  and  the  day  of  its  passage 
is  set  out  in  the  complaint,  and  the  court  will,  therefore,  take 
judicial  notice  of  it,  just  as  it  takes  judicial  notice  of  a 
statute  of  the  state  defining  a  crime.  {Ex  parte  Davis,  115 
Cal.  447.  [47  INc.  258 1  ;  City  of  Tulare  v.  Hevren,  126  Cal. 
229,  [58  Pac.  530].) 

Looking  at  the  acts  charged  in  the  complaint,  it  can  be 
seen  that  they  are  the  acts  denounced  in  the  ordinance  as  a 
crime  and  made  punishable  thereby. 

There  is  no  ground  for  the  issuance  of  the  writ.  Let  the 
petition  be  dismissed. 

Smith,  J.,  and  Allen,  J.,  concurred. 


[Crim.    No.    2.     SecoDd    Appellate    District. — May    29,    1905.] 

THE  PEOPLE,  Respondent,  v.  DAVID  B.  BRADFORD, 

Appellant. 

Geiional  Law — Lewd  or  Lascivious  Acts — Consteuction  of  Penal 
Code — Coeeection  op  Manifest  Misprision. — The  reference  to 
''part  II"  Ib  sectioD  288  of  the  Penal  Code,  making  it  an  offense 
to  eommit  any  lewd  or  lascivious  act  '  *  other  than  the  acts  provided 
for  in  part  II  of  this  code,"  is  manifestly  a  legislative  oversight 
or  elerieal  misprision,  the  true  reference  being  to  ''part  I."  The 
erroneous  refere.^ce  wiU  be  deemed  corrected  under  the  rules  of 
statutory  construction,  thus  rendering  the  section  intelligible  and 
certain. 

Id. — ^Lascivious  Acts  upon  Inpant  Girl — Competency  op  Witness — 
DiSCBCFiOM  or  Court. — ^Whether  or  not  tlie  infant  girl  upon  iHiom 
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body  the  laseiyiouB  aets  were  charged  to  have  been  committed  was 
an  incompetent  witness  on  account  of  her  age  was  a  question 
within  the  discretion  of  the  conrt;  and  where  the  court  determined 
that  she  was  a  competent  witness,  the  weight  and  effect  of  her 
testimony  was  properly  left  to  the  jury. 
Ib^— PBOor  OF  Corpus  Deuctl — The  corpus  delicii  was  sufficiently 
proved  by  the  testimony  of  the  child  with  the  corroborating  testi- 


Id- — TxsTmoHT  or  Fathkrt— Ohasactbbistics  of  Child — ^Dbpkndamt 
NOT  Pbsjxjdioed. — Though  the  testimony  of  the  father  in  relation 
to  the  characteristics  of  the  child  in  respect  to  education,  obedi- 
ence, pleasure,  love  for  pictures,  and  timidity  with  strangers  might 
wen  have  been  omitted,  no  prejudicial  error  appears  in  its  ad- 
mission. 

Id. — ^Pboof  of  Vxkux^ — Though  no  witness  testified  in  terms  that  the 
offense  was  committed  within  the  county,  yet  the  venue  was  suf- 
fieiently  proved  where  there  was  evidence  that  it  was  committed 
within  a  specified  township  which  was  a  legal  subdivision  of  the 
county,  and  where  the  whole  evidence  left  no  reasonable  doubt 
that  the  offense  waa  committed  in  the  county. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  and  from  an  order  denying  a  new  trial. 
B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Curtis  &  Curtis,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy 
Attomey-Gteneral,  for  B^pondent. 

ALLEN,  J. — The  defendant  was  charged  with  the  offense 
defined  in  section  288  of  the  Penal  Code,  convicted  thereof, 
and  sentenced  to  five  years  in  the  state  prison.  He  appeals 
from  the  judgment  and  from  an  order  denying  a  new 
trial. 

Defendant  contends  on  this  appeal  that  section  288  of  the 
Penal  Code,  which  provides  that  ''Any  person  who  shall  will- 
fully and  lewdly  commit  any  lewd  or  lascivious  act,  other 
than  the  acts  constituting  other  crimes  provided  for  in  part 
II  of  this  code/'  etc.,  is  unintelligible  in  that  part  11  of  the 
eode  referred  to  relates  solely  to  criminal  procedure  and  in 
no  way  describes  acts  constituting  other  crimes,  and  that 
where  a  new  offense  is  sought  to  be  created  by  a  section  of 
fhe  code  it  should  have  greater  certainty  in  its  terms.    It  is 
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trae  that  in  part  I,  and  not  in  part  11,  of  the  Praal  Code  is 
to  be  found  the  statement  of  the  acts  eonstitating  other 
crimes ;  it  is  evident  that  either  by  legislative  oversight  or  by 
derical  misprision  the  characters  ''11"  were  inserted  for  the 
charaeter  ''I"  in  saeh  section,  and  that  section  288  should 
be  so  constraed.  Such  construction  is  warranted  by  the  de- 
cision of  our  supreme  court  in  California  Loan  Co.  v.  Weis, 
118  Cal.  497,  [50  Pac.  697],  wherein  it  was  held  that  the 
word  "June"  was  inserted,  either  by  legislative  oversight 
or  clerical  error,  where  *' July"  was  intended,  such  construc- 
tion being  necessary  to  give  effect  to  the  plain  intent  of  the 
legislature  as  deduced  from  the  whole  act  then  under  con- 
sideration. The  rules  of  statutory  construction  embrace  also 
the  correction  of  clerical  errors  by  the  insertion  of  the  true 
word  or  words  (County  of  Lancaster  v.  Frey,  128  Pa.  St. 
593,  [18  Atl.  478],  cited  in  California  Loan  Co  v.  Weis,  118 
CaL  497,  [50  Pac.  497].)  Under  this  construction  section 
288  is  intelligible  and  certain. 

It  is  further  contended  that  the  court  erred  in  overruling 
defendant's  objection  to  the  competency  as  a  witness  of  the 
infant  upon  whose  body  the  acts  were  charged  to  have  been 
oommitted,  as  well  as  in  refusing  to  strike  out  her  testimony 
after  the  same  had  been  given.  We  perceive  no  error  in 
either  ruling.  Whether  or  not  she  was  an  incompetent  wit- 
neas  on  account  of  her  age  was  a  question  within  the  discre- 
tion of  the  court.  (Code  Civ.  Proc,  sec.  1880;  People  v. 
Stouter,  142  Cal.  151,  [75  Pac.  780].)  The  court  having  de- 
termined that  she  was  a  competent  witness,  the  weight  and 
effect  of  her  testimony  was  properly  left  to  the  jury.  The 
testimony  of  the  child,  with  the  corroborating  testimony,  suf- 
ficiently proves  the  corpits  delicti.  The  testimony  of  the 
father  in  relation  to  the  education  and  obedience  of  the 
child,  and  her  characteristics  as  to  pleasure,  in  her  love  for 
pietnres,  her  traits  as  to  boldness  or  timidity  with  strangers, 
mi^t  well  have  been  omitted,  but  no  prejudicial  error  is 
apparent  in  its  admission. 

The  venue  was  sufficiently  proven.  While  no  witness  testi- 
fied in  words  that  the  offense  was  committed  in  San  Bernar- 
dino County,  it  does  appear  that  it  was  committed  in  the 
township  of  Ontario,  which  is  a  legal  subdivision  of  San 
Bernardino    County,  California,  and  the  whole    testimony, 
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taken  together,  leave  no  room  for  a  reasonable  doubt  that  the 
offense  was  committed  in  the  county.     {People  v.  Manning, 
48  CaL  338.) 
Judgment  and  order  affirmed. 


Gray,  P.  J.,  and  Smith,  J.,  coneorred. 
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THE   PEOPLE,  Eespondent,  ▼.  WIMilAM  NOON,  Appel- 
lant 

CmuHAL  Law — ^BuBOLABT — ^Intkmt  to  Oomcn  Lakoknt — Sufucienot 
or  EvDXNOB. — Held,  that,  eonsideriiig  the  time  of  the  entry,  the 
elandestine  manner  thereof,  and  the  precipitate  flight  of  the  de- 
fendant, though  no  larceny  was  eommitted,  the  jury  were  justified 
in  finding  that  the  entry  was  with  the  intent  to  commit  larceny. 

Id. — ^MuTttATiON  or  Information— Missihg  Pag»— Contents  not 
Pboven — New  Tbial. — ^Where  it  appears  at  the  arrai^ment  of 
the  defendant  that  the  original  information  contained  one  page 
more  than  the  copy  furnished  the  defendant,  objection  to  which 
was  waived,  and  before  testimony  was  given  it  appeared  that  the 
original  had  been  mutilated  by  removing  a  page  therefrom,  and 
no  evidence  was  given  on  the  hearing  of  objections  thereto  as  to 
what  the  missing  page  contained,  it  cannot  be  said  that  it  did  not 
contain  matter  of  defense  or  modifying  the  charges;  and  a  new 
trial  must  be  granted  to  supply  proof  as  to  its  contents. 

[d. — ^Pkesuicption  as  to  Knowledge  or  Distbict  Attoenet. — Aa  the 
information  was  signed  by  the  district  attorney  and  was  pre- 
sumably drafted  hy  some  one  connected  with  his  ofBce,  the  proof 
of  the  contents  of  the  missing  page  may  be  presumed  to  have 
been  peculiarly  within  the  knowledge  of  the  district  attorn^. 

Id. — JuBisDiOTioN  or  CouBiT  ON  New  Tbial — ^Efteot  or  Missing  Page. 
-^The  jurisdiction  of  the  court  to  retry  the  defendant  cannot  be 
affected  if  it  should  appear  that  the  missing  page  was  removed 
by  some  unknown  person  or  was  accidentally  detached,  and  if  it 
be  shown  that  the  matter  removed  does  not  affect  what  remains 
or  is  of  such  a  nature  that  defendant  would  not  be  prejudiced 
by  its  removal 

Id. — Chabge  or  Pbiob  Oonviotion — ^Disiossal. — If  it  be  clearly  shown 
that  the  missing  page  contained  an  additional  charge  of  prior 
conviction,  such  charge  may  be  dismissed,  and  the  trial  may  theu 
proceed  od  the  information  as  it  now  stands. 
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Ij*. — pRAcncB — Cbasobs  or  Pbior  CJonvicjtion — Beoobd. — Where  the 
charges  of  a  prior  conviction  are  admitted,  the  proper  place  to 
show  the  flame  is  in  the  minutes  of  the  plea,  a  copj  of  which  should 
be  inserted  in  the  judgment-roll;  and  error  appears  where  the 
minutes  of  the  plea  show  only  the  general  plea  of  not  guilty,  and 
the  jury  did  not  return  any  finding  upon  the  charge  of  prior  con- 
viction, although  the  judgment  recites  a  conviction  of  five  such 
efaarges. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.     Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  Erouse,  and  A.  S.  Newburgh,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  C.  N.  Post,  Assistant 
Attorney-General,  for  Respondent. 

HALL,  J. — This  is  an  appeal  by  the  defendant  in  a  crimi- 
nal action  from  an  order  denying  his  motion  for  a  new  trial 
and  from  the  judgment  of  imprisonment  in  the  state  prison 
for  the  term  of  twenty  years. 

The  information  charges  the  defendant  with  burglary,  to- 
jrether  with  several  prior  convictions.  The  entry  is  alleged 
to  have  been  of  the  "house,  room,  etc.,  of  one  C.  Heuser,  lo- 
•^ated  at  503  Mason  Street,*'  etc. 

It  is  urged  by  appellant  that  the  evidence  was  insufficient 
lo  justify  a  finding  of  an  entry  of  the  premises  by  the  de- 
fendant, or  that  such  entry  was  with  the  intent  to  commit 
larceny.  A  careful  examination  of  the  evidence  set  forth  in 
the  bill  of  exceptions  does  not  in  our  opinion  sustain  the 
contention  of  defendant  in  this  regard.  C.  Heuser,  the  occu- 
pant of  the  room  alleged  to  have  been  entered,  testified  in 
substance,  among  other  things,  that  he  left  his  room  at  503 
Mason  Street  at  eleven  o'clock  in  the  forenoon  of  the  twen- 
tieth day  of  January;  that  he  did  not  light  the  gas  at  aU 
that  morning;  that  he  returned  to  the  room  at  a  quarter  to 
one  in  the  night  and  found  the  room  in  the  same  condition 
as  when  he  left  it;  nothing  was  disturbed.  His  room  was  the 
back  room  on  the  second  story. 

Edward  Asher,  who,  according  to  the  evidence,  resided  in 
the  same  house  in  a  room  immediately  under  Heuser 's  room, 
testified  that  on  the  night  in  question  he  heard  a  noise,  and. 
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continuing,  said:  "I  didn't  pay  particular  attention  at  first 
I  heard  the  window  upstairs  open.  It  came  down  with  a 
bang.  I  heard  somebody  walking.  I  jumped  up  and  ran 
ui>stairs.  I  knew  Mr.  Heuser  never  came  home  at  that  time. 
I  knew  where  he  was  employed.  I  went  upstairs  immedi- 
ately. I  heard  walking  quickly  around.  I  started  to  open 
the  door,  and  I  said  'Who  is  there T  and  just  as  I  said  that 
'bang'  went  the  window.  Then  I  ran  into  the  bathroom  and 
I  said,  'What  is  the  matter  down  there f  and  I  did  not  re- 
ceive any  response,  and  just  then  there  was  a  crash."  He 
further  testified  that  after  getting  a  pass-key,  and  entering 
the  room,  he  found  nothing  disturbed  except  that  the  gas 
was  lighted. 

Josephine  La  Fargue  testified  that  she  occupied  the  ad- 
joining house,  which  was  separated  by  a  court  from  503 
Mason  Street,  the  court  being  at  the  rear  of  503  Mason  Street. 
On  the  night  in  question  she  heard  a  noise  and  saw  defendant 
in  her  house.  He  ran  out  of  the  house,  but  left  an  overcoat. 
She  further  testified  that  when  she  went  to  bed  that  night  a 
step-ladder  was  against  the  hous^  of  503  Mason  Street.  It 
was  then  unbroken,  but  when  she  saw  it  next  morning  it  was 
broken. 

The  arresting  ofiScer  testified  that  after  the  arrest  of  the 
defendant  he  said  to  the  officer:  ''You  can't  convict  me  of 
burglary  because  I  did  not  take  anything  out  of  that  room." 

Prom  the  foregoing  statement  of  the  evidence  it  is  a  fair 
deduction  that  the  defendant  did  enter  the  room  of  Mr. 
Heuser,  and  on  being  interrupted  escaped  through  the  win- 
dow into  the  court,  and  thence  fled  through  the  adjoining 
house. 

Considering  the  time  of  the  entry,  the  clandestine  manner 
thereof,  and  the  precipitate  flight  of  the  defendant,  the  jury 
were  justified  in  finding  that  the  entry  was  with  the  intent 
to  commit  larceny. 

A  more  serious  objection  to  the  action  of  the  trial  court 
arises  out  of  the  following  state  of  facts:  Upon  the  arraign- 
ment of  the  defendant  it  was  discovered  that  the  original 
information  contained  one  page  more  than  the  copy  fur- 
nished the  defendant  This  irregularity,  however,  was  at  the 
time  waived  by  the  defendant.    Defendant  pleaded  not  guilty. 
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with  priyilege  to  withdraw  plea.  At  the  trial,  after  the  jiiry 
had  been  sworn,  the  elerk  read  to  the  jury  the  information 
as  the  same  now  appears  in  the  judgment-roll,  omitting  to 
read  the  prior  convictions  therein  charged,  and  stated  the 
plea  of  not  guilty  on  behalf  of  the  defendant  thereto.  A 
witness  was  called  for  the  prosecution  and  sworn,  but  before 
any  testimony  was  given  defendant's  counsel  called  the  at- 
tention of  the  court  to  the  fact  that  the  information  that  had 
just  been  read  contained  one  page  less  than  the  information 
on  file  at  the  arraignment,  and  on  which  defendant  had  been 
arraigned,  and  in  effect  objected  to  the  defendant  being  tried 
on  the  mutilated  information.  The  court  thereupon  took  tes- 
timony as  to  the  alteration  in  the  information,  and  over- 
ruled the  objection,  and  the  defendant  excepted.  The  ob- 
jection was  in  substance  repeated  upon  the  first  question  being 
put  to  the  witness,  and  was  overruled  and  exception  reserved. 

The  testimony  taken  on  the  hearing  of  the  objection  shows 
that  a  page  of  the  original  information  containing  printed 
and  written  matter  had  been  removed,  or  had  become  de- 
tached, and  was  missing  at  the  trial.  No  evidence  was  given 
on  the  hearing  of  he  objection  as  to  what  the  missing  page 
contained.  The  clerk  of  the  court,  the  deputy  district  attor- 
ney, the  judge  of  the  court,  and  counsel  for  defendant  each 
testified,  but  no  effort  was  made  to  prove  the  contents  of  the 
missing  page,  or  to  contradict  the  testimony  that  a  page  was 
missing.  In  the  remarks  made  by  the  court  in  ruling  on  the 
objection,  the  court  seems  to  have  assumed  that  the  missing 
page  contained  only  a  charge  of  a  prior  conviction. 

Before  judgment  was  rendered  the  same  matter  was  again 
presented  to  the  court  upon  a  motion  in  arrest  of  judgment, 
and  testimony  was  again  taken.  On  this  hearing  the  clerk 
did  testify  that  the  missing  page  contained  a  charge  of  prior 
conviction,  but  that  it  might  have  contained  something  else. 
No  effort  was  made  to  prove  the  precise  contents  of  the 
missing  page.  The  entry  in  the  clerk's  register  under  date 
of  Pebru.'iry  26,  1904,  is  as  follows:  ** Information  for  fel- 
ony, to  wit,  burglary,  and  five  prior  convictions,  presented 
by  the  district  attorney  and  filed";  while  the  information 
now  in  the  judgment-roll,  from  which  confessedly  one  page  is 
missing,  still  contains  five  charges  of  prior  conviction.     The 
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fair  infereDce  from  this  is,  that  the  missing  page  contained 
something  else  than  a  charge  of  prior  conviction. 

However  this  may  be,  it  certainly  nowhere  appears  in  the 
record  that  the  missing  page  contained  only  a  charge  of  prior 
conviction.  As  the  information  was  signed  by  the  district 
attorney,  and  was  presumably  drafted  by  some  one  connected 
with  his  office,  the  proof  of  the  contents  of  the  missing  page 
may  well  be  presumed  to  have  been  peculiarly  within  the 
power  of  the  district  attorney. 

If  it  had  been  clearly  shown  that  the  missing  page  con- 
tained only  a  sixth  charge  of  prior  conviction,  we  are  of 
opinion  that  defendant  could  not  have  been  injured  or  preju- 
diced by  the  removal  of  such  charge  from  the  information. 
Indeed,  counsel  for  defendant  in  his  brief  concedes  this  to 
be  so,  and  cites  us  in  that  connection  to  People  v.  Carroll, 
92  Cal.  568,  [28  Pac.  600],  in  which  case  the  defendants,  to- 
gether  with  one  John  Murphy,  were  charged  in  the  informa- 
tion with  the  crime  of  robbery.  The  court  said:  **It  appears 
that  afterwards  the  information  was  withdrawn  as  against 
Murphy,  and  that  some  one  connected  with  the  court  erased 
the  words  *and  John  Murphy'  and  the  word  *and'  where  it 
occurred  in  another  place,  by  drawing  a  black  line  through 
the  same.  This  was  certainly  an  unauthorized  and  danger- 
ous act ;  and  if  it  did  not  appear  clearly  what  the  alterations 
were,  and  that  they  could  not  have  prejudiced  or  injured 
appellant,  the  consequence  might  have  been  serious.  But  as 
the  alterations  clearly  appear,  and  as  they  could  not  *have 
actually  prejudiced  defendants  or  tended  to  their  prejudice 
in  respect  to  a  substantial  right,'  they  are  not  good  grounds 
for  a  reversal  of  the  judgment,  no  matter  how  censurable 
the  act  of  making  them.  We  hope,  however,  that  this  case 
will  not  be  taken  as  a  precedent  for  similar  conduct  here- 
after.'' 

In  this  case,  as  it  does  not  clearly  appear  what  the  missing 
page  contained,  we  cannot  say  that  it  did  not  contain  matter 
that  would  have  been  a  defense  or  a  material  modification  of 
the  main  charge.  For  this  reason  the  judgment  and  order 
denying  the  motion  for  a  new  trial  must  be  reversed. 

We  are  asked  by  counsel  for  the  defendant  not  only  to 
reverse  the  judgment  in  this  case,  but  also  to  order  the  in- 
formation dismissed,  upon  the  theory  that  the  information 
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haying  been  altered  no  new  trial  can  be  had  thereon,  and  he 
dtes  US  to  Calvin  y.  State,  25  Tex.  789,  and  Ex  parte  Bain, 
121  U.S.I,  [7Sup.  Ct.  781]. 

Calvin  y.  State  was  an  indictment  by  the  grand  jury  for 
murder,  which,  by  agreement  of  counsel,  was  amended  by 
striking  therefrom  certain  words  which  went  to  the  descrip- 
tion and  identification  of  the  person  killed.  Manifestly  an 
indictment  emanating  from  the  grand  jury  cannot  be  amended 
in  matter  of  substance  by  either  the  court  or  the  district  at- 
torney. It  was  consequently  held  in  this  case  that  all  pro- 
ceedings under  the  indictment  must  be  annulled  and  the 
prisoner  held  to  answer  to  the  next  grand  jury.  The  court  did 
say,  however:  **We  do  not  believe  that  every  accidental  or 
intentional  mutilation  or  partial  obliteration  of  an  indictment 
would  have  the  effect  to  destroy  its  vitality,  because  this 
would  be  to  place  the  power  of  the  courts  to  punish  offenses 
too  much  at  the  mercy  of  reckless  and  unscrupulous  men." 

In  accord  with  the  foregoing  quotation,  we  say  we  cannot 
believe  that  a  court  can  be  deprived  of  the  jurisdiction  to 
try  a  defendant  because  some  x)ortion  of  an  information  be 
removed  from  the  docximent  by  some  unknown  x)erson,  or 
perhaps  accidentally  detached  and  lost,  especially  if  it  be 
shown  that  the  matter  removed  does  not  in  any  way  affect 
what  remains  or  be  of  such  a  nature  that  defendant  could 
not  be  prejudiced  by  its  removal. 

Ex  parte  Bain  was  also  an  indictment  by  a  grand  jury 
which  had  been  changed  by  order  of  the  court  in  a  matter  of 
substance  that  went  to  the  description  of  the  particular 
offense  charged,  and  the  prisoner  was  discharged  on  a  writ 
cf  habeas  corpus. 

In  the  case  of  People  v.  Oranice,  50  Cal.  447,  where  it  was 
conceded  that  certain  words  were  interpolated  in  an  indict- 
ment for  manslaughter  so  as  to  change  the  charge  to  one  for 
murder,  the  court  reversed  the  judgment  and  remanded  the 
cause  for  a  new  trial.  So  in  PeopU  v.  CarroU,  92  Cal.  568, 
[28  Pac.  600] ,  where  it  clearly  appeared  what  the  alteration 
was,  and  that  it  could  not  have  prejudiced  the  defendant,  the 
irregularity  was  held  not  to  warrant  a  reversal. 

Upon  the  return  of  this  case  to  the  trial  court,  if  it  clearly 
appear  that  the  missing  page  contained  only  a  chaise  of  a 
I  oa.  App.— 4 
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prior  conyiction,  no  reason  is  perceived  why  such  chargv 
may  not  be  dismissed  or  withdrawn,  and  the  trial  then  pro- 
ceed on  the  information  as  it  now  stands. 

At  the  oral  armament  our  attention  was  also  called  to  the 
fact  that  the  minutes  of  the  plea  show  only  the  general  plea 
of  **Not  guilty."  Neither  do  the  ''minutes  of  the  court'* 
contained  in  the  judgment-roll  show  that  the  charge  of  prior 
convictions  was  admitted;  nor  did  the  jury  return  any  find« 
ing  as  to  the  charge  of  prior  convictions,  although  the  judg- 
ment  recites  a  conviction  of  five  such  charges.  If  in  fact  the 
defendant  did  admit  the  charge  of  prior  convictions,  the 
proper  place  to  show  the  same  is  in  the  minutes  of  the  plea, 
a  copy  of  which  should  be  inserted  in  the  judgment-rolL 
(Pen.  Code,  sec.  1207.) 

However,  it  is  not  necessary  to  discuss  the  effect  of  this 
error,  as  a  new  trial  must  be  had  for  the  reasons  hereinbefore 
set  forth,  and  we  only  call  attention  to  this  matter  in  order 
that  it  may  be  corrected  when  the  case  is  again  before  the 
trial  court. 

Judgment  and  order  denying  motion  for  a  new  trial  are 
reversed  and  cause  remanded  for  new  triaL 

Cooper,  J.,  and  Harrison,  P.  J.,  concurred. 
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THE  PEOPLE,   Appellant,  v.   WILLIAM  CLEABY,  Re- 
spondent. 

GuioNAL  Law— BoBBotT — ^iNSurnomiT  iKDicnfBin^-OwNBsmp  aov 
AiXBGiD— Conviction  or  Giulnd  Lakcbny — Absxst  or  Judokiiit.— 
An  indictment  charging  the  crime  of  robbery  in  taking  money 
from  the  person  of  another  forcibly  against  his  consent,  whleh 
does  not  allege  the  ownership  of  the  mon^  taken  in  some  person 
other  than  the  defendant  is  insufficient^  and  will  entitle  the  de- 
fendant eonvieted  therennder  of  grand  larceny  to  an  arrert  of 
judgment. 

In. — ^Pbxsuicption  or  Ownxrship  vboic  Possxssion — Indiothxnt  wov 
AiDKD. — The  presumption  of  ownership  from  possession,  if  uneon- 
txadieted,  is  accepted  as  matter  of  proof;  but,  as  matter  of  plead- 
ing an  indictment  cannot  be  aided  in  any  case  by  presoiaptioB. 
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APPBAL  from  a  judgment  of  the  Superior  C!ourt  of 
Solano  County.    A.  J.  Buckles,  Judge. 

The  faetB  are  stated  in  the  opinion  of  the  court 

U.  S.  Webb,  Attomey-Oeneral,  B.  B.  Power,  Depaty  At- 
tom^-General,  and  T.  T.  C.  Gregory,  District  Attorn^,  for 
Appdlant 

George  A.  Lamont,  and  M.  C.  Chapman,  for  Respondent 

MeYAUGHLIN,  J. — ^Respondent  was  indicted  by  the  grand 
jury  of  Solano  County  for  the  crime  of  robbery  and  found 
guilty  of  grand  larceny. 

On  the  day  fixed  for  pronouncing  judgment,  he  made  his 
motion  in  arrest  of  judgment  upon  tibie  grounds :  ''That  it  ap- 
pears upon  the  face  of  the  indictment  on  which  said  defend- 
ant was  tried  and  convicted,  that  the  facts  stated  therein  do 
not  constitute  the  public  offense  of  grand  larceny  or  any 
other  public  offense.  For  the  reason  that  said  indictment 
does  not  charge  that  the  property  taken  was  not  the  property 
of  the  defendant,  or  was  the  property  of  any  person  other 
than  the  defendant'' 

The  motion  was  granted,  and  thereupon  this  appeal  was 
taken. 

It  is  thus  apparent  that  the  sole  question  here  is  the  sufS- 
eien<7  of  said  indictment  to  sustain  a  conviction  of  grand 
larceny. 

The  part  of  said  indictment  pertinent  to  this  inquiry  reads 
as  follows:  **The  said  William  Cleary,  .  .  .  willfully,  unlaw- 
fully and  feloniously,  did  take  from  the  person  and  posses- 
sion of  one  Peter  Cadloni  seventy  dollars  in  gold  and  silver 
coin  of  the  United  States  of  America,  which  said  taking  of 
said  lawful  money  aforesaid,  was  then  and  there  without  the 
consent  and  will,  and  was  then  and  there,  against  the  will  of 
said  Peter  Cadloni,  and  was  then  and  there  accomplished  by 
means  of  force  used  upon  and  against  the  said  Peter  Cadloni, 
by  said  William  Cleary." 

"Larceny  is  the  felonious  stealing,  taking,  carrying,  lead- 
ing, or  driving  away  the  personal  property  of  another,"  and 
onless  it  can  be  said  that  the  indictment  in  this  case  charges 
that  the  proi>erty  taken  was  owned  by  some  other  person  than 
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the  defendant,  the  action  of  the  court  below  must  be  sus- 
tained. 

In  People  v.  Hanselman,  76  CaL  461,^  [18  Pac.  425],  it  waf 
said:  "Under  all  definitions  of  larceny  found  in  the  books, 
the  ownership  of  the  property  averred  to  have  been  stolen  in 
some  other  person  than  the  one  charged  with  stealing  it  is  an 
essential  element  of  the  crime.  The  code  of  this  state  pro- 
vides that  it  must  be  the  property  *of  another.'  And  all  the 
authorities  are  concurrent  to  the  point  that  this  essential  part 
of  the  crime  must  be  stated  in  the  indictment.  To  disregard 
this  firmly  fixed  and  universal  rule,  in  order  to  condone  the 
faultiness  of  the  information  in  this  case,  woidd  be  to  commit 
an  act  of  judicial  usurpation." 

Counsel  for  appellant  concedes  that  this  is  the  rule,  but 
contends  that  it  being  alleged  that  the  property  was  taken 
from  the  x)ossession  of  Cadloni,  it  follows  that  this  must  be 
taken  as  an  averment  of  Cadloni 's  ownership. 

In  support  of  this  contention  section  1963  (subd.  11)  of 
the  Code  of  Civil  Procedure  is  cited. 

The  presumption  ''That  things  which  a  person  possesses 
are  owned  by  him,'*  if  uncontradicted,  is  accepted  as  proof, 
but  we  are  here  dealing  with  a  pleading,  and  ''In  no  case  can 
an  indictment  be  aided  by  presumption."  {People  v.  TerriU, 
127  Cal.  100,  [59  Pac.  836] ;  People  v.  BoMes,  117  Cal.  684, 
[49  Pac.  1042].) 

People  V.  Nelson,  56  Cal.  77,  and  People  v.  Anderson,  80 
Cal.  206,  [22  Pac.  139],  merely  dealt  with  such  presumption 
as  proof,  for  in  both  cases  the  ownership  of  the  property  is 
distinctly  averred. 

People  V.  Price,  143  Cal.  353,  [77  Pac.  73],  has  no  applica- 
tion to  the  case  at  bar. 

In  People  v.  Hicks,  66  Cal.  104,  [4  Pac.  1093],  there  is  no 
hint  that  the  mere  averment  of  possession  carries  with  it  an 
averment  of  ownership. 

The  language  there  used  wiU  bear  the  construction  that 
the  property  taken  was  the  personal  property  of  Frederick 
Schwartz,  and  in  his  possession,  and  this  construction  being 
adopted,  there  was  a  sufficient  averment  of  ownership  in  an- 
other. 

This  is  pointedly  shown  by  two  casAs  in  which  People  v. 

19   Am.  St.  Bep.   ttS. 
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Hicki  was  cited.  {People  v.  Hartselman,  76  Cal.  461,*  [18 
Pac.  425] ;  People  v.  Ammerman,  118  Cal.  26,  [50  Pac.  15].) 

In  the  latter  case  it  was  contended  that  the  offense  was 
described  in  the  language  of  the  stati/te  defining  robbery,  but 
ike  court  held  that  this  was  not  sufficient,  and  that  a  distinct 
averment  of  oumership  was  necessary.  Now,  robbery  is  the 
felonious  taking  of  personal  property  from  the  possession  of 
another,  and  if  the  averment  of  possession  carried  an  aver- 
ment of  ownership,  then  certainly  nothing  more  could  be 
requisite.  And  yet  for  forty  years  it  has  been  the  rule  that 
in  addition  to  this  an  averment  of  ownership  is  necessary. 
(People  V.  Vice,  21  Cal.  346 ;  People  v.  Ammerman,  118  CaL 
26,  [50  Pac.  15] ;  People  v.  Piggoit,  126  Cal.  509,  [59  Pac 
31] ;  People  V.  Nelson,  56  Cal.  80;  People  v.  Jones,  53  CaL 
69.) 

If  it  need  only  be  stated  that  the  property  taken  was  in 
tiie  possession  of  another,  then  in  reason,  as  well  as  under  the 
authorities,  it  need  only  be  alleged  that  the  taking  was  from 
the  person  of  another.  For  it  would  thus  appear  that  the 
taking  was  from  one  having  possession.  {People  v.  Shvler, 
28  Cal.  493;  PeopU  v.  AA  Sing,  95  Cal.  655,  [30  Pac.  796] ; 
People  V.  Walbridge,  123  Cal.  274,  [55  Pac.  902].) 

This  construction  would  emasculate  section  484  of  the  Penal 
Code,  and  be  judicial  legislation  denounced  as  usurpation  in 
People  V.  Hanselman,  76  Cal.  461,^  [18  Pac.  425]. 

It  would  necessarily  lead  to  a  reditciio  ad  absurdum,  ab- 
horred in  law  and  logic. 

The  order  is  afSrmed. 

Chipman,  P.  J.,  and  Buckles,  J^  concurred. 
10  Am.  St  Bcp.  asa. 
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[Ko.  10.    Third   Appellate   DiBtrict.— May   29,   1905.] 

A.  BOYER,  AppeUant,  v.  PACIFIC  MUTUAL  LIFE  IN- 
SURANCE COMPANY  OF  CALIFORNIA,  PHILIP 
BRUNER,  ROSELLE  BRUNER,  his  Wife,  and  J.  O.  B. 
GUNN,  Respondents. 

EjXOTlCZNIV-TlTUI  UHBBB  FOBBOLOSTnEB— PUBLICATION  OW  SuiOfOllS— 
EYIDBNGB— JUDGMXNT-BOLIr— AirXDAYIT   AND    ObBEB   NOT    InCUDDBD. 

»-In  m  aetion  of  ejeetment,  where  judgment  was  rendered  for 
defendant  nnder  title  aeqaired  through  foxoeloBure  of  a  mortgage 
upon  pnblieation  of  summons  against  the  owner  of  the  mortgaged 
property  in  the  year  1894,  the  admission  in  OTidenee  of  the  judg- 
ment-roll as  such  by  the  eourt  did  not  include  the  adndflsiOB  of 
the  inadmissible  affidavit  and  order  for  publieation,  though  wrong- 
fully attached  to  the  judgment-roll  by  the  derk  and  offered  by 
the  defendant,  and  not  objected  to  by  the  plaintiff;  and  no  ditfeet 
in  the  affidavit  and  order  can  be  considered. 

Id. — ^DuTT  or  Ooubt  as  to  Etidknob. — The  duty  of  the  court  is  not 
confined  to  passing  upon  such  eridence  as  may  be  objected  or 
excepted  to,  but  extends  to  the  preservation  of  the  rights  of  liti- 
gants and  a  proper  disposition  of  the  matter  in  controversy. 

Id. — ^PUBLICATIOK    AVTEB    BETUBN    OF    SUMMONS — PBBSUMPTION    AS    TO 

Alias  Summons. — ^Where  the  publication  of  summons  was  made 
after  the  original  summons  was  returned,  it  will  be  presumed  upon 
appeal  where  nothing  appears  on  the  face  of  the  record  to  Um 
contrary  that  an  aUas  summons  was  issued. 
Id.— Payment  or  Taxxs  Assbsskd  to  Fobmxb  Owneb  or  Mobtoaiibd 
Pbofebtt. — ^Where  one  of  the  other  defendants  claiming  under  the 
insurance  company  defendant,  which  acquired  title  under  foTO- 
closure,  paid  taxes  for  a  eertain  fiscal  year  which  were  assessod 
to  the  owner  of  the  mortgaged  property  while  he  was  in  possessioB, 
such  payment  cannot  inure  to  the  benefit  of  such  former  owner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County.    Albert  G.  Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

A.  Boyer,  James  P.  Sweeny,  and  James  H.  Boyer,  for  Ap- 
pellant 

Fox  &  Gray,  and  J.  M.  Thompson,  for  Bespondenta. 

MeLAUGHLIN,  J. — ^This  is  an  aetion  in  ejeetment.    Judg- 
ment having  passed  for  defendants,  the  plaintiff  appealed 
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from  the  judgment,  and  in  his  bill  of  exceptions  specifies  that 
the  evidence  is  insufficient  to  sustain  the  findings  of  the  court 
relating  to  the  title  and  right  of  possession  to  the  land  in 
dispute.    The  facts  essential  to  a  decision  are  as  follows: — 

On  September  19,  1890,  one  H.  J.  Pouts  owned  the  land 
in  oontroTersy,  and  on  said  day  executed  and  delivered  to  the 
defendant  insurance  company  his  note  for  three  thousand 
dollan,  secured  by  a  mortgage  upon  said  land.  The  title  of 
Fonts  passed  by  mesne  conveyances  to  one  Hellwegan,  sub- 
ject to  the  mortgage,  and  plaintiff  claims  title  under  a  deed 
from  Hellwegan  dated  June  30,  1900. 

On  July  13, 1894,  an  action  to  foreclose  said  mortgage  was 
commenced,  Hellwegan  and  his  wife  being  made  parties  de- 
fendant. Summons  was  returned  October  24,  1894,  the  re- 
turn showing  personal  service  on  all  the  defendants  except 
Hellwegan.  On  the  same  day  an  affidavit  for  publication  of 
summons  was  filed,  and  the  order  for  publication  issued. 
Byery  step  in  the  service  of  summons  by  publication  is  ad- 
mitted to  be  correct,  except  that  it  is  claimed  that  such 
order  for  publication  is  void,  because  the  affidavit  is  insuffi- 
cient* 

There  is  a  sharp  conflict  in  the  briefa  as  to  the  admission  of 
said  affidavit  and  order  in  evidence  upon  the  trial  of  the  case. 
Appellant  claims  that  they  were,  and  respondent  that  they 
were  not,  admitted. 

During  the  trial  of  the  case  at  bar  counsel  for  defendants 
offered  in  evidence  the  judgm&nUroll  in  the  foreclosure  suit, 
and  in  making  such  offer  enumerated  a  number  of  papers, 
among  them  the  aMdavii  and  order  far  publication. 

No  objection  was  made,  and  the  court  then  said:  ''Very 
wen,  received  in  evidence,  and  considered  as  read  and  marked 
— that  is  the  judgment-roU  in  the  case  of  Pacific  Mutual  Life 
Insurance  Company  v.  Fouis/' 

In  view  of  what  had  just  transpired,  this  pointed  language 
was  evidently  intended  to  exclude  the  affidavit  and  order 
thus  improperly  enumerated  and  admit  only  the  judgm^it- 
rolL  If,  however,  there  be  any  uncertainty  as  to  this,  that 
uncertainty  must  be  resolved  against  appeUant,  who  must 
show  error  affirmatively.  {Romaine  v.  CraUe,  80  Cal.  628, 
[22  Pae.  296] ;  Batchelder  v.  B<^r,  79  Cal.  267,  [21  Pae. 
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754] ;  O'Callaghan  v.  Bode,  84  Cal.  493,  [24  Pac.  269] ;  Spett- 
ing  on  New  Trial,  sees.  428-685.) 

At  the  time  the  judgment  in  foreclosure  was  rendered 
(1894)  neither  the  affidavit  nor  order  for  publication  formed 
part  of  a  judgment-roll.  (People  v.  Temple,  103  Cal.  447, 
[37  Pac.  414] ;  In  re  Newman,  75  Cal.  213,^  [16  Pac.  887].) 

Hence  these  two  papers  were  inadmissible,  under  the  well- 
settled  rule  that  a  judgment  cannot  be  thus  collaterally  as- 
sailed. (Sharp  V.  Daugney,  33  Cal.  505;  People  v.  Harrison, 
84  Cal.  609,  [24  Pac.  311] ;  WhitweU  v.  Barbier,  7  Cal.  54; 
Bennett  v.  Wilson,  133  Cal.  385,«  [65  Pac.  880].) 

This  is  admitted  by  counsel  for  appellant,  but  he  contends 
that  the  papers  being  attached  to  the  judgment^roll,  and  enu- 
merated when  the  offer  was  made,  the  court  had  no  power 
of  its  own  motion  to  strike  out  or  refuse  to  admit  evidenoe 
to  which  there  had  been  no  objection.  This  contention  has 
no  merit  but  its  novelty.  (Code  Civ.  Proc,  sec.  128,  subds.  1, 
2,  3,  5.) 

"The  duty  of  the  court  is  not  confined  to  passing  npon 
such  portions  of  testimony  as  may  be  excepted  to,  but  extends 
to  the  preservation  of  the  rights  of  litigants,  and  a  proper 
disposition  of  the  matters  in  controversy. ' '  (Parker  v.  Smith, 
4  Cal.  106;  People  v.  Wallace,  89  Cal.  166,  [26  Pac.  650].) 

As  the  affidavit  and  order  were  eliminated  from  the  case 
by  the  trial  court,  the  question  of  their  sufficiency  is  elimi- 
nated here,  and  it  could  serve  no  useful  purpose  to  lengthen 
this  opinion  by  discussing  such  sufficiency,  or  other  questions 
connected  with  and  dependent  upon  the  existence  of  the  main 
question  here. 

It  is  urged  that  the  summons  was  served  by  publication 
after  the  original  summons  was  returned.  If  it  be  conceded 
that  such  was  the  case,  it  could  make  no  difference,  for  noth- 
ing to  the  contrary  appearing  on  the  face  of  this  record,  it 
will  be  presumed  that  an  alias  summons  was  issued.  (PeopU 
V.  Davis.  143  Cal.  678,  [77  Pac.  651] ;  Sacramento  Bank  v, 
Montgomery,  146  Cal.  745,  [81  Pac.  138].) 

It  is  here  expressly  stipulated  that  the  pleadings,  findings, 
and  decree  in  the  foreclosure  suit  are  sufficient  in  form  and 
substance,  and  therefore  such  decree,  importing  as  it  does 
absolute  verity,  was  binding  on  Hellwegan,   and  the  sale 

17  Abl  St  B6p.  141  186  Am.  8t  Bip.  m: 
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under  said  judgment  passed  his  title  to  the  Pacific  Mntoal 
Life  Insnrance  Company. 

This  disposes  of  all  tiie  specifications  of  error  and  insoflt 
meaicy  of  evidence,  save  one. 

It  is  claimed  that  the  evidence  is  not  sufficient  to  sustain 
the  finding  that  the  defendant  Bmner  paid  all  the  taxes  on 
the  land  for  1895-1896. 

That  Bruner  did  in  fact  pay  the  taxes  is  not  disputed. 

Nor  is  it  disputed  that  at  the  time  of  such  payment  Bmner 
was  in  possession  of  the  land  under  a  contract  with  the 
Pacific  Mutual  Life  Insurance  Company,  through  which  the 
title  finally  passed  to  him. 

But  it  is  contended  that  because  the  property  was  assessed 
to  Hellwegan  at  a  time  when  he  (Hellwegan)  was  in  pos- 
session, the  payment  made  by  Bruner  must  be  held  made 
for  the  benefit  of  Hellwegan. 

The  mere  statement  of  the  proposition  is  its  refutation. 

The  judgment  is  affirmed. 

Oiipman,  P.  J.,  and  Buckles,  J.,  concurred. 


[No.   M.    Fbst   AppeUate  Distriet— Maj  29,   1005.] 

In  the  Matter  of  the  Estate  of  SABAH  P.  STEWARD,  De- 
ceased. ALICE  B.  FIFE,  Respondent,  v.  OEOBOE  C. 
CLEVELAND,  Appellant 

Estates  of  Dsokased  Pxbsohs— Sale  of  Bkal  Ebtatb — OFPOsmoir 
BT  Grahtxi  of  Hxnu — ^A  grantee  of  an  heir  of  real  property  la 
entitled  to  the  share  of  the  heir  eonveyed,  and  ia  a  person  inter- 
ested in  the  estate,  who  is  entitled  under  section  1540  of  the  Code 
of  QvH  Proeednre  to  oppose  an  application  for  an  order  of  sale 
thereof. 

lb. — ^EvnnHOB— Died  fboic  Husbakd— Avsrhsmts  m  PmnoN — Ash 
VEBSS  Claim  not  Inyolykd* — ^Where  the  petition  of  the  adminis- 
trator for  the  order  of  sale  averred  that  the  person  named  as 
grantor  in  the  deed  was  the  hnsband  of  the  deceased,  a  deed  from 
the  hnsband  to  the  opponent  of  the  petition  was  sufficient  proof 
of  such  opponent's  interest  in  the  estate,  and  its  introdnction  in 
evidenee  was  proper,  and  did  not  involve  the  determination  of  an 
dalm  to  psoperfy  of  the 
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]b<— PaimoE  FOE  Sax<z  of  Lands  in  Diffxbent  Oounties — ^Ezfeksis 
OF  Adionistbation— Best  Interest  of  Estate — Finding.— When 
the  administrator  petitioned  for  the  sale  of  two  distinct  pareeb 
of  land  in  different  counties  to  pay  expenses  of  administration, 
and  on  the  ground  that  it  was  for  the  best  interest  of  the  estate 
and  those  interested  therein  to  sell  both  parcels,  where  it  appeared 
that  the  sale  of  one  parcel  was  amply  sufficient  to  cover  the  ex* 
penses  of  administration,  and  the  court  upon  opposition  of  a  party 
interested  denied  the  petition  as  to  the  other  parcel,  such  denial 
k  a  finding  that  it  was  not  for  the  best  interest  of  the  estate  or 
those  interested  therein  to  sell  the  other  parcel  at  probate  sale. 

Id. — Question  of  Fact— Bevhw  upon  Appeal. — ^The  question  whether 
it  was  the  best  interest  of  the  estate  or  those  interested  therein 
to  order  a  sale  of  both  parcels  of  real  estate  was  a  question  of 
fact  to  be  determined  by  the  superior  court  upon  the  evidence 
before  it  in  relation  thereto;  and  to  the  extent  that  its  decision 
depends  upon  inferences  to  be  drawn  from  the  situation  of  the 
property  or  of  the  parties  interested  therein,  it  is  not  open  to 
review  upon  appeal. 

ID4 — ^Appeal  bt  Adionisteatde— Paxtt  not  Agqbieved. — ^It  is  a  sof- 
fident  answer  to  the  appeal  hy  the  administrator,  where  none  of 
the  parties  interested  have  objected  to  the  terms  of  the  order, 
that  he  is  not  aggrieved  by  an  order  refusing  to  sell  one  of  the 
parcels,  it  being  a  matter  of  indifference  to  him  irhether  thoeo 
interested  will  be  better  subserved  hy  a  probate  sale  or  I7  a  dia^ 
tribution  to  them  of  such  parceL 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Onus  County  denying  a  sale  of  one  parcel  of  real  estate. 
Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Charles  B.  Younger,  Jr.,  for  Appellant. 

Martin  &  Ghirdner,  and  Lindsay  &  Netherton,  for  B^ 
spondent. 

HARBISON,  P.  J. — The  appellant,  as  administrator  of  the 
estate  of  the  above-named  decedent,  presented  to  the  superior 
court  a  petition  for  an  order  for  the  sale  of  the  real  estate 
belonging  to  said  estate.  In  his  petition  he  set  forth  that  the 
said  real  estate  consisted  of  two  parcels,  one  in  the  county  of 
Santa  Cru2,  and  the  other  in  the  county  of  Inyo;  that  it 
was  necessary  to  sell  one  of  the  parcels  for  the  purpose  of 
paying  the  expenses  of  administration  already  incurred  and 
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those  yet  to  be  incurred ;  that  the  heirs  at  law  of  the  deceased 
were  upwards  of  twenty  in  number,  and  that  neither  of  said 
pieces  of  real  property  could  be  subdivided  between  them 
with  advantage;  and  that  for  this  reason  it  was  for  the 
benefit  and  best  interests  of  the  estate  and  those  interested 
therein  that  all  of  the  real  estate  should  be  sold ;  and  he  there> 
fore  prayed  for  an  order  directing  him  to  sell  both  parcels. 
Upon  the  day  appointed  for  the  hearing  of  the  petition, 
the  respondent  appeared  and  filed  an  opposition  thereto, 
setting  forth  that  she  had  an  interest  in  the  estate  by  virtue 
of  a  conveyance  of  the  Santa  Cruz  property  and  of  an  inter- 
est in  the  Inyo  property  made  to  her  by  one  of  the  heirs  at 
law  of  the  deceased  subsequent  to  her  death;  that  the  value 
of  the  Inyo  property  was  sufiicient  to  pay  all  the  debts  and 
expenses  of  administration  of  the  estate,  and  that  it  was  for 
that  reason  unnecessary  to  sell  the  Santa  Cruz  property. 
The  administrator  objected  to  the  entertaining  or  hearing  by 
the  court  of  this  opposition  to  his  petition,  on  the  ground 
that  the  matters  set  forth  therein  did  not  state  sufficient  ob- 
jections to  granting  the  same,  and  that  the  contestant  was 
not  a  person  interested  in  the  estate;  and  that  the  court  had 
no  authority  in  this  proceeding  to  hear  or  determine  adverse 
or  hostile  claims  to  real  property  of  the  estate.  The  court 
overruled  the  objections,  and  proceeded  to  hear  the  evidence 
in  support  of  the  petition  and  the  opposition  thereto.  It  was 
shown  that  the  Inyo  lot  had  been  appraised  at  nine  hundred 
dollars  and  the  Santa  Cruz  lot  at  seven  hundred  dollars,  and 
that  these  were  the  values  of  the  respective  lots  at  that  time ; 
that  after  the  death  of  the  decedent  one  of  her  heirs  had 
executed  to  Mrs.  Fife,  the  contestant,  a  deed  of  conveyance, 
which  purported  to  convey  to  her  the  Santa  Cruz  property; 
and  the  court  found  that  the  expenses  of  administration 
already  incurred  amounted  to  two  hundred  dollars,  and  that 
those  to  be  incurred  would  amount  to  two  hundred  and  fifty 
dollars.  The  court  thereupon  made  an  order,  authorizing  the 
administrator  to  sell  the  real  estate  in  Inyo  County,  and 
denying  his  petition  for  a  sale  of  the  Santa  Cruz  property 
*'upon  the  ground  that  the  title  to  the  same  is  in  litigation 
and  undetermined."  From  the  portion  of  this  order  denying 
the  petition  to  sell  the  Santa  Cruz  property  the  administra- 
tis has  appealed. 
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It  is  a  sufficient  answer  to  this  appeal  that  none  of  the 
parties  interested  in  the  property  have  objected  to  the  terms 
of  the  order;  and  as  it  is  a  matter  of  indifference  to  the 
administrator  whether  those  interested  will  be  better  sub- 
served by  a  sale  under  the  order  of  the  probate  court,  or  by  a 
distribution  to  them,  he  is  not  aggrieved  by  the  order  made 
by  the  court,  and  under  section  938  of  the  Code  of  Civil 
Procedure  is  not  entitled  to  an  appeal  therefrom;  but  as 
counsel  have  presented  the  case  without  making  this  objec- 
tion^  we  have  considered  the  merits  of  the  appeal  as  though 
it  were  authorized. 

1.  The  court  properly  overruled  the  objection  of  the  ad- 
ministrator to  hearing  the  opposition  of  Mrs.  Fife.  As 
grantee  of  one  of  the  heirs  of  tiie  deceased,  she  would  be  en- 
titled, upon  a  distribution  of  the  estate,  to  the  share  of  the 
heir  so  conveyed  to  her  (Code  Civ.  Proc,  sec.  1678;  Estate  of 
Vaughn,  92  Cal.  192,  [28  Pac.  221]),  and  was  thus  a  person 
interested  in  the  estate;  and  under  section  1540  of  the  Code 
of  Civil  Procedure  entitled  to  oppose  the  application  for 
the  order  of  sale.  The  objection  at  the  hearing  to  the  intro- 
duction in  evidence  of  the  deed  to  her  on  the  ground  that  it 
did  not  appear  that  her  grantor  had  any  interest  in  the  prop- 
erty was  fully  overcome  by  the  averment  in  the  administrar 
tor's  petition  that  the  said  grantor  was  the  husband  of  the 
deceased.  Its  introduction  did  not  involve  the  determination 
of  any  adverse  claim  to  the  property  of  the  estate,  but  was 
proper  for  the  purpose  of  establishing  a  right  in  Mrs.  Fife 
to  object  to  a  sale  of  the  entire  property  and  to  ask  the  court 
to  limit  its  order  to  a  sale  of  the  Inyo  property. 

2.  Whether  it  would  be  for  the  advantage,  benefit,  and  best 
interests  of  the  estate,  or  those  interested  therein,  to  order 
a  sale  of  both  parcels  of  the  real  estate,  was  a  question  of 
fact  to  be  determined  by  the  superior  court  upon  the  evidence 
before  it  in  reference  thereto;  and  to  the  extent  that  its 
decision  depends  upon  inferences  to  be  drawn  from  the  situ- 
ation of  the  property,  or  of  the  parties  who  are  interested 
therein,  it  is  not  open  to  review.  The  fact  that  after  con- 
sidering all  the  evidence  before  it  it  directed  the  sale  of  the 
Inyo  property,  and  denied  the  petition  for  the  sale  of  the 
Suita  Cruz  property,  is  a  sufficient  declaration  by  it  that  in 
its  judgment  it  would  not  be  for  the  benefit  of  the  parties 
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interested  to  sell  the  latter;  and  this  decision  was  not  without 
evidence  for  its  support.  While  the  grounds  stated  in  its 
order, — yiz.,  ''that  the  title  to  the  same  is  in  litigation  and 
undetermined," — is  technically  incorrect,  in  that  it  is  not 
shown  that  there  is  any  action  pending  in  court  with  refer- 
ence to  its  title,  yet  there  was  evidence  that  the  title  was  in 
controversy.  Mrs.  Fife  had  stated  in  the  objections  filed  by 
her  that  she  claimed  to  be  the  owner  in  fee ;  and  although  the 
deed  to  her  purported  to  convey  the  entire  property  in  the 
lot,  yet  she  had  in  fact  only  such  interest  in  the  lot  as  was 
in  her  grantor,  and  that  interest  was  not  shown  to  be  other 
than  such  as  he  had  by  virtue  of  being  an  heir  of  the  de- 
ceased. Although  the  Santa  Cruz  lot  is  so  small  in  extent 
as  to  render  its  subdivision  among  the  heirs  impracticable, 
yet  the  court  might  reasonably  conclude  that  if  it  should 
be  distributed  to  them  a  better  price  would  be  realized  upon 
its  sale  in  an  action  between  them  for  its  partition,  where 
the  title  could  be  judicially  determined,  than  at  a  probate 
sale  where  the  title  of  the  deceased  was  admittedly  in  contro- 
versy. The  court  therefore  exercised  a  wise  discretion  in 
determining  that  it  would  not  be  for  the  advantage  of  the 
parties  interested  to  order  its  sale. 
The  order  appealed  from  is  affirmed. 

Cooper,  J.,  and  Hall,  J.,  concurred. 

A  petition  to  have  this  cause  beard  by  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  July  25,  1905. 


[No.  88.     Third  Appellate  District.— May  29,  1905.] 

In   re   Application   of    HARRY     BUNItERS    for    Habeas 

Corpus. 

CuiOKAL  Law — Bribery  or  Member  of  Legislature — Constitution- 
ality or  Penal  Provision — Punishment — Disfranchisement. — 
Section  86  of  the  Penal  Code,  as  re-ODacted  April  6,  1880,  punish- 
isg  legblative  bribery  as  a  felony,  including  disfranchisement  as 
part  of  the  punishment,  is  a  revised  and  independent  act,  whieh  is 
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not  sabjaet  to  seetion  26  of  artiele  lY  of  the  oonrtitiitian.  The 
original  eeetioB  wae  not  repealed  hj  section  35  of  article  IV  of 
the  eomrtitation;  and  the  power  of  the  legislature  to  punish  l^;i8- 
lative  bribery  l^  section  86  of  the  Penal  Code  as  re-enacted  waa 
not  withdrawn  by  that  section  of  the  eonstitntion,  and  the  legia- 
latore  properly  included  the  additional  punishment  of  disfranchiae- 
ment  established  l^  the  constitution. 
Iftw— Powxa  ow  liBoxsLiLTDBB— OONOLUSTTS  Pbesumftion^— An  act  of 
the  legislature  is  condusiyely  presumed  to  be  within  its  powen 
unless  expressly  prohibited  by  the  state  or  federal  constitution. 

Iftw— iNVESnOATION    BXPOBl    SXNATB    GOMlilTTEB — ^BlTILDING    AHX>    JjOAX 

CSoBPOSATiDNS— CoBBUFT  BsoxiPT  OF  Bbibe.— The  legislature  has 
power  under  section  1  of  article  XTT  of  the  constitution  and 
section  S83  of  the  CiTil  Code  to  investigate  the  afEairs  of  all 
corporations  in  this  state;  and  a  member  of  a  senate  committee 
appointed  for  the  purpose  of  inyestigating  the  affairs  of  building 
and  loan  corporations  is  charged  with  a  duty  in  his  official  capacity 
as  a  member  of  the  senate,  and  if  he  accepts  a  bribe  to  prevent 
such  investigation  and  to  cast  his  official  vote  against  it,  he  is  guilty 
of  bribery  as  a  member  of  the  legislature. 

I». — Bumcnssar  or  Indzoticxnt — TTabkas  Cobfus. — Where  the  indict- 
ment sufficiently  charges  bribery  as  defined  hy  subdivision  6  of 
section  7  and  by  section  86  of  the  Penal  Code,  and  states  the  offense 
with  sufficient  particularity  to  give  the  court  jurisdiction  of  the 
diargCy  the  party  charged  cannot  for  any  allied  def eet  in  the  state- 
ment be  discharged  upon  writ  of  hdbeat  carpus. 

In,— JuBiSDZonoN  of  Coubt. — The  superior  court  of  Sacramento  Coun^ 
has  jurisdiction  of  the  offense  of  bribery  committed  therein  l^  a 
member  of   the   legislature. 

APPLICATION  for  Writ  of  Habeas  Corpiis  to  the  Sheriff 
of  Sacramento  County  for  discharge  under  sentence  after 
eonviction  under  indictment  in  the  Superior  Court  E.  C. 
Harty  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  Y.  Morehouse,  and  H.  L.  Partridge,  for  Petitioner. 

A.  M.  Seymour,  District  Attorney,  for  Respondent 

CHIPMAN,  P.  J. — ^Application  for  writ  of  habea$  eorput. 

Petitioner  was  indicted  for  the  crime  of  bribery,  convicted 
by  a  jury  and  sentenced  by  the  court  to  imprisonment  in  the 
state  prison  at  San  Quentin  for  the  term  of  five  years,  and 
is  now  in  the  custody  of  the  sheriff  of  Sacramento  County  by 


May,  1906.]        Affuoation  or  Buhkbb. 

▼irtae  of  the  judgment  of  eonviction  and  an  order  of 
mitment  indorsed  thereon. 

The  indictment  is  as  follows : — 

**The  said  Harry  Bunkers,  on  the day  of  January, 

A.  D.  1905,  at  the  said  county  of  Sacramento,  in  the  said 
state  of  California,  and  before  the  finding  of  this  indictment, 
the  said  Harry  Bunkers  being  then  and  there  a  member  of 
one  of  the  houses,  to  wit:  the  senate,  composing  the  legisla- 
ture of  the  state  of  California,  to  wit:  the  senator  of  the 
state  of  California  in  and  for  the  eighteenth  senatorial  dis- 
triet»  and  being  then  and  there  a  member  of  a  regularly 
constituted  committee  of  the  said  senate  of  the  state  of  Cali- 
fornia, to  wit:  the  committee  on  conmiissions  and  retrench- 
ment, and  the  said  legislature  of  the  state  of  California  being 
then  and  there  duly  and  regularly  convened  in  its  thirty-sixth 
session,  did  then  and  there  willfully,  unlawfully,  feloniously 
and  corruptly  ask  and  receive  from  one  Joseph  Jordan  a 
bribe,  to  wit:  the  sum  of  three  hundred  dollars  in  lawful 
money  of  the  United  States,  upon  the  agreement  and  under- 
standing that  his,  said  Harry  Bunkers',  official  vote,  opinion, 
judgment  and  action  as  such  senator  and  member  of  said 
house  of  said  legislature,  should  be  influenced  thereby  and 
should  be  given  in  a  particular  manner  and  upon  a  particu- 
lar side  of  a  question  and  matter  upon  which  he  might  be 
required  to  act  in  his  official  capacity,  to  wit :  the  said  bribe, 
to  wit :  the  sum  of  three  hundred  dollars  lawful  money  of  the 
United  States,  was  so  given  by  said  Joseph  Jordan  to  the 
said  Harry  Bunkers,  and  was  so  received  by  the  said  Harry 
Bunkers  from  said  Joseph  Jordan  upon  the  understanding 
and  agreement  that  he,  said  Harry  Bunkers,  as  such  member 
of  one  of  the  houses  of  the  legislature  of  the  state  of  Calif  or^ 
nia,  to  wit :  the  senate,  and  as  such  member  of  said  committee 
on  commissions  and  retrenchment,  would  give  his  official 
vote  to  secure  the  Renters'  Loan  and  Trust  Company,  a  cor^ 
poration,  and  the  Phcenix  Savings,  Building  and  Loan  Asso- 
ciation, a  corporation,  immunity  from  investigation  of  their 
affairs  and  business  by  said  senator  of  the  state  of  California, 
and  by  said  committee  on  commissions  and  retrenchment, 
and  that  he,  said  Harry  Bunkers,  would  give  his  official  vote 
18  such  senator  and  such  member  of  said  committee  as  afore- 
odd  to  secure  the  said  Benters'  Loan  and  Trust  Company, 
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a  corporation,  and  the  said  Phoenix  Savings,  Building  and 
Loan  Association,  a  corporation,  inunnnity  from  any  un- 
favorable comment  or  report  by  the  said  senate  of  the  state 
of  California,  and  by  the  said  conmiittee  of  the  senate  of  the 
State  of  California,  to  wit:  the  committee  on  commissions  and 
retrenchment,  there  being  th^i  and  there  pending  before  said 
oommittee  on  commissions  and  retrenchment  an  investigation 
of  the  affairs  and  business  of  said  corporations,  contrary  to 
the  form,  force  and  effect  of  the  statute  in  such  case  made 
and  provided,  and  against  the  x>eace  and  dignity  of  the  people 
of  the  state  of  California.  A.  M.  SsYMOUBy 

*' District  attorney  of  Sacramento  Coxuity, 
in  the  state  of  California.'' 

The  points  urged  by  defendant  at  the  ai^^ument  were:  1. 
That  section  86  of  the  Penal  Code,  under  which  the  indict- 
ment was  drawn,  was  repealed  by  force  of  section  35  of 
article  IV  of  the  state  constitution;  2.  That  the  legislature, 
and  necessarily  this  committee,  has  no  power  to  investigate 
the  business  of  a  private  corporation,  and  that  the  act  for 
the  doing  of  which  petitioner  was  charged  was  not  an  act 
within  his  official  duty,  and  hence  there  could  be  no  bribery 
involved;  3.  Even  if  the  legislature  had  the  power  to  make 
such  investigation,  still  the  indictment  fails  to  state  matters 
of  substance  required  by  law  and  hence  charges  no  offense; 
and  4.  That  the  writ  of  habeas  corpus  will  lie  because  the 
court  before  which  the  cause  was  tried  was  without  jtzria- 
diction. 

1.  The  argument  of  counsel,  at  the  hearing  of  the  return, 
was  based  on  the  assumption  that  section  86  was  enacted 
under  the  old  constitution*  The  contention  was,  that  this 
section  as  it  then  stood  was  inconsistent  with  section  35  of 
article  IV  of  the  present  constitution,  and  therefore  was  re- 
pealed by  virtue  of  section  1  of  article  XXII ;  and  that  it  does 
not  help  the  matter  to  say  that  section  86  has  been  amended 
since  the  adoption  of  the  new  constitution.  Upon  this  latter 
point  the  claim  is,  that  the  old  section  86  being  repealed, 
because  of  its  being  inconsistent  with  section  35  of  article  lY, 
it  follows  that  there  was  nothing  to  amend,  and  henoe  the 
amendatory  act  is  void 

Section  24  of  article  IV  of  the  constitution  provides,  among 
othar  things,  as  follows:  ''No  law  shall  be  revised  or  ainendiri 
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by  reference  to  its  title;  but  in  such  case  the  act  revised  or 
section  amended  shall  be  re-enacted  and  published  at  length 
as  revised  or  amended"  Section  86  of  the  Penal  Code,  under 
which  this  indictment  was  found,  was  passed  April  6,  1880, 
subsequent  to  the  adoption  of  the  constitution.  (Amend- 
ments to  Penal  Code,  1880,  p.  7.) 

It  was  said  in  Pennie  v.  Beis,  80  Gal.  266,  [22  Pac.  176]. 
that  the  provision  of  section  24  of  article  lY  does  not  apply 
to  an  independent  act ;  and  in  Danlon  v.  Jewett,  88  Cal.  530, 
[26  Pac.  370] ,  it  was  held  that  a  revised  or  amended  act  must 
be  construed  as  a  new  and  original  piece  of  legislation. 

We  have  examined  with  much  care  section  86  of  the  Penal 
Code  and  section  35  of  article  IV  of  the  constitution,  and 
have  not  been  unmindful  in  doing  so  of  the  rules  of  interpre- 
tation relied  on  by  petitioner;  and  our  opinion  is  that  the 
constitution  did  not  work  the  repeal  of  the  code  section. 
We  are  therefore  to  be  guided  by  the  rule  laid  down  in 
DofUan  v.  Jewett  rather  than  the  rule  in  Pennie  v.  Beis. 
The  sole  question  then  is.  Was  the  power  of  the  legislature 
to  legislate  upon  the  subject  of  legislative  bribery  withdrawn 
by  section  35  of  article  17 1 

The  constitution  does  not  either  by  its  terms  or  by  neces- 
sary implication  forbid  the  legislature  to  pass  such  a  statute 
as  is  found  in  section  86  of  the  Penal  Code.  The  language 
of  the  constitution  is:  ''Any  member  of  the  legislature,  who 
shall  be  influenced  in  his  vote  or  action  upon  any  matter 
pending  before  the  legislature  by  any  reward,  or  promise  of 
future  reward,  shall  be  deemed  guilty  of  a  felony,  and  upon 
conviction  thereof,  in  addition  to  such  punishment  as  may 
be  provided  by  law  shall  be  disfranchised  and  forever  dis- 
qufidified  from  holding  any  office  or  public  trust." 

In  declaring  the  act8  therein  described  to  be  a  felony,  and 
upon  conviction  thereof  that  the  guilty  party  ''shall  be  dis- 
franchised and  forever  disqualified  from  holding  any  office 
or  public  trust,''  the  provision  is  mandatory  and  self -exe- 
cuting, and  as  a  penalty  for  the  acts  such  guilty  party  must 
be  so  adjudged  to  suffer;  but  this  is  not  the  sole  penalty, 
but  is  what  the  constitution  declares  a  penalty  "in  addition 
to  such  punishment  as  m^y  be  provided  by  law."  In  re- 
enacting  section  86  the  legislature  very  properly,  in  addition 
to  imposing  imprisonment  on  its  own  initiative,  as  the  con- 
I  OsL  App^— 6 
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stitntion  clearly  implies  it  may  do,  inelnded  the  eauatiUh 
tional  ptmishment,  in  order,  probably,  that  the  entire  pen- 
alty to  be  inflicted  might  apx>ear  in  a  single  section  of  the 
Penal  Code.  It  win  be  observed  that  the  crime  of  lobbying 
denounced  by  this  same  section  35  of  article  lY  is  to  be  pim- 
ished  as  the  legislature  may  provide.  It  is  not  possible  by 
any  reasonable  interpretation  of  these  provisions  of  the  con- 
stitution to  say  that  the  framers  of  that  instrument  intended 
it  to  embrace  all  needed  legislation  on  the  subject  of  legis- 
lative bribery  and  to  forbid  further  legislation  on  that  sub- 
ject. 

It  is  hardly  necessary  to  point  out  the  £stinction  between 
the  constitutional  i>owers  of  the  United  States  and  the  like 
powers  of  the  states.  Suffice  it  to  state  briefly  that  the  latter 
possess  general  powers  of  legislation  while  the  former  pos- 
sesses such  only  as  are  granted.  A  state  law  is  condnsiveiy 
presumed  to  be  within  the  powers  of  the  legislature  unless  in 
the  constitution  of  the  United  States  or  of  the  state  we  are 
unable  to  discover  that  it  is  prohibited.  (Gooley  on  Constito- 
tional  Limitations,  7th  ed.,  p.  126;  Ex  parte  Mabry,  6  Tool 
App.  93.) 

Petitioner's  contention,  &erefore,  that  there  is  now  no 
law  punishing  legislative  bribery  except  it  be  found  in  the 
provisions  of  the  constitution,  cannot  be  maintained. 

2.  It  is  further  claimed  that  petitioner  was  not  charged 
with  any  official  duty  in  respect  of  the  investigation  men- 
tioned in  the  indictment,  and  therefore  bribery  cannot  be 
predicated  of  his  alleged  acts. 

Stripped  of  its  technical  formalities,  the  indictment  shows 
that  petitioner  was  a  member  of  the  senate  then  in  session, 
and  was  also  a  member  of  a  regularly  constituted  senate 
committee,  before  which  an  investigation  of  the  affairs  and 
business  of  certain  building  and  loan  corporations  of  this 
state  was  then  i>ending,  and  that  he  corruptly  asked  and  re- 
ceived a  bribe  of  three  hundred  dollars  upon  the  agreement 
and  nnderstanding  that  his  ''official  vote,  opinion,  judgment 
and  action  as  such  senator  and  member  of  said  house  of  said 
legislature,  should  be  influenced  thereby  and  should  be  given 
iQ  a  i>articular  manner  upon  a  particular  side  of  a  question 
and  matter  upon  which  he  might  be  required  to  act  in  his 
official  capacity,''  and  that  such  bribe  was  received  with  the 
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farther  understanding  that  as  such  senator  and  as  a  mem- 
ber of  this  committee  he  wonld  give  his  official  vote  to  secnre 
these  corporations  immunity  from  investigation  of  their 
affairs  by  the  senate  and  the  committee  and  also  give  his 
official  vote  to  secnre  them  immunity  from  any  unfavorable 
comment  or  report  by  the  said  committee. 

The  point  made  by  petitioner  was  strongly  urged  at  the 
argument,  and  reliance  was  especially  placed  upon  the  Matter 
of  Pacific  Railway  Commission,  32  Fed.  241,  12  Saw. 
559,  and  EUboum  v.  TJiompson,  103  U.  S.  168,  and  also  sec- 
tion 1  of  article  III  of  the  constitution  of  California. 

Respondent  cities  nxmierous  cases  holding  that  the  legisla- 
tore  has  the  power  to  investigate  the  business  and  affairs  of 
corporations;  and  that  whether  or  not  the  legislature  had 
such  power  is  immaterial,  as  the  matter  of  an  investigation 
was  x)ending  and  official  action  was  called  for.  (Citing,  as  to 
the  power,  Bumham  v.  Morrisey,  14  Gray,  226;^  Crease  v. 
Bahcock,  23  Pick.  3Uf  People  v.  Keeler,  99  N.  Y.  463,»  [2 
N.  B.  615] ;  Ex  parte  McCarthy,  29  Cal.  395;  Market-St,  Ry. 
Co.  V.  HeUman,  109  Cal.  571,  [42  Pac.  225] ;  McOowan  v. 
McDonald,  111  Cal.  57,*  [43  Pac.  418] ;  Const.  1879,  art  XH, 
sec.  1;  Civ.  Code,  sec.  383.) 

As  to  the  immateriality  of  the  question  of  power,  the  in- 
vestigation being  in  fact  pending,  the  following  citations  are 
given:  State  v.  Potts,  78  Iowa,  656,  [43  N.  W.  534] ;  Glover 
V.  State,  109  Ind  391,  [10  N.  B.  282] ;  Commonwealth  v.  Lap- 
ham,  156  Mass.  480,  [31  N.  B.  638] ;  State  v.  EUis,  33  N.  J. 
Law,  102  ,•»  State  v.  Lehman,  182  Mo.  424,«  [81  S.  W.  1118] ; 
Pen.  Code,  sec.  86. 

Section  1  of  article  XII  of  the  constitution  provides  that 
corporations  may  be  formed  under  general  laws,  and  declares 
that  ^' All  laws  now  in  force  in  this  state  concerning  corpora- 
tions, and  all  laws  that  may  be  hereafter  passed  pursuant  to 
this  section,  may  be  altered  from  time  to  time  or  repealed." 

Section  383  of  the  Civil  Code,  passed  March  21,  1872,  pro- 
vides as  foUows:  **The  legislature,  or  either  branch  thereof, 
may  examine  into  the  affairs  and  condition  of  any  corpora- 
tion in  this  state  at  all  times ;  and,  for  that  purpose,  any  com- 
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mittee  appointed  by  the  legislature,  or  either  branch  thereof, 
may  administer  all  necessary  oaths  to  the  directors,  officers, 
and  stockholders  of  such  corporation,  and  may  examine  them 
on  oath  in  relation  to  the  affairs  and  condition  thereof;  and 
may  examine  the  safes,  books,  papers,  and  documents  belong- 
ing to  such  corporation,  or  pertaining  to  its  affairs  and  condi- 
tion, and  compel  the  production  of  keys,  books,  papers,  and 
documents  by  summary  process,  to  be  issued  on  application  to 
any  court  of  record  or  any  judge  thereof,  under  such  rules 
and  regulations  as  the  court  may  prescribe." 

What  the  limit  is  of  the  powers  which  may  be  exercised 
under  these  provisions  of  the  constitution  and  the  statute  is 
not  necessary  now  to  prescribe.  But  whatever  that  limit  may 
be,  we  are  clearly  of  the  opinion  that  it  was  not  reached  by 
the  committee  of  the  legislature  in  entering  upon  an  investi- 
gation of  the  affairs  of  the  corporation  mentioned  in  the  in- 
dictment, which  investigation  we  must  presume  was  either 
within  its  regular  and  ordinary  duties  under  standing  rules 
of  the  senate  or  was  specially  devolved  upon  it  by  that  body. 
If  the  legislature  cannot  exercise  this  power  through  a  com- 
mittee, it  had  not  the  power  to  create  a  board  of  commission- 
ers of  loan  associations  upon  which,  by  the  act  of  March  23, 
1893  (Stats.  1893,  p.  299),  even  greater  powers  are  conferred 
than  were  alleged  to  have  been  assumed  by  the  legislative 
committee  of  which  petitioner  was  a  member.  Similar  powers 
also  are  being  exercised  by  the  bank  commissioners  and  other 
bodies  created  by  the  legislature.  The  argument  which  would 
destroy  the  power  of  the  legislature,  through  its  committees, 
to  inquire  into  the  affairs  of  corporations,  with  a  view  to  cor- 
rect corporate  abuses,  would  also  destroy  the  power  of  the 
commission  created  by  it  for  that  purpose.  But  such  exer- 
cise of  legislative  power  has  been  long  exercised  and  uni- 
versally acquiesced  in,  and  is,  we  think,  unquestionably  in- 
trenched in  our  system  of  government. 

The  learned  trial  judge,  whose  opinion  is  before  us,  well 
observed:  ''Corporations  of  the  character  of  those  under  in- 
vestigation by  the  committee  on  commissions  and  retrench- 
ment of  the  senate  are  creatures  of  the  law.  While  they  are 
not,  under  our  constitution,  created  by  direct  act  of  l^isla- 
tion,  they  are,  nevertheless,  just  as  much  creatures  of  the 
legislative  power  as  they  were  previous  to  the  adoption  of  our 
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present  organic  law.  Our  legislators  necessarily  gather  wis- 
dom evidenced  in  our  system  of  laws  from  experience,  and  it 
is  therefore  one  of  the  duties  of  citizens  elected  to  the  legis- 
lative branch  of  the  government  to  gather  ail  information, 
facts,  and  data  necessary'  to  a  proper  performance  of  their 
duty,  and  thus  place  themselves  in  a  position  where  they  can 
give  the  state  as  nep.rly  a  perfect  code  of  laws  as  human 
ingenuity  is  capable  of.  The  legislature  has  passed  general 
laws  by  virtue  of  which  corporations  of  all  kinds  and  classes 
may  come  into  existence.  It  is  true  that  if  these  corporations 
violate  the  laws  by  which  they  are  formed  and  organized,  and 
thereby  deprive  citizens  of  their  rights,  the  remedy  would  bo 
an  appeal  to  the  judicial  arm  of  the  government.  But  where 
there  are  manifest  defects  in  the  general  laws  authorizing  the 
establishment  of  such  corporations  it  is  not  only  proper,  but 
absolutely  the  duty  of  the  legislative  department  to  gather 
information  upon  the  subject  in  all  legitimate  ways  to  enable 
it  to  make  such  reforms  in  those  general  laws  as  will  prevent, 
or  at  least  minimize,  the  wrongs  which  flow  from  such  de- 
fects. .  .  .  This  may  be  called  a  visitorial  or  supervisorial 
power,  but,  whatever  its  proper  designation,  it  is,  neverthe- 
less, a  power  that  exists,  and  one  which  ought  to  exist,  and 
without  the  existence  of  which  the  public  would  have  no  ade- 
quate protection  from  corporations  which,  legally  established, 
are  managed  so  as  to  perpetrate  fraud  upon  the  rights  of  the 
people  with  whom  they  do  business." 

Similar  and  equally  pertinent  views  will  be  found  expressed 
in  People  v.  Keeler,  99  N.  Y.  463,^  [2  N.  E.  615],  and  other 
eases  above  cited  by  the  district  attorney. 

3.  It  is  contended  that  the  indictment  ''is  defective  in  some 
matter  of  substance  required  by  law,"  and  petitioner  should 
be  discharged  by  virtue  of  subdivision  3  of  section  1487  of  the 
Penal  Code.  But  it  also  provides  that  the  defect  referred  to 
must  have  the  effect  of  ** rendering  such  process  void," — ^i.  e. 
the  indictment  in  this  case.  (Citing  People  v.  Ward,  110 
Cal.  368,  [42  Pac.  894] ;  People  v.  Dunlap,  113  Cal.  72,  [45 
Pac.  183],  and  some  other  cases.)  People  v.  Ward  was  a  case 
of  bribery,  and  the  indictment  charged  that  defendant  did 
willfully,  feloniously,  etc.,  "give  a  bribe"  to  a  certain  mem- 
ber of  the  board  of  supervisors,   with  intent  to  corruptly 
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inflnenee  him  in  a  certain  matter.  The  conrt  said  that  tfaifl 
was  not  an  averment  of  any  act  of  defendant  sufficient  to 
bring  his  alleged  conduct  within  the  legal  meaning  of  bribery 
as  defined  by  subdivision  6  of  section  7  of  the  Penal  Code. 
Meeting  the  contention  of  respondent,  the  people,  that  it  was 
sufficient  to  allege  an  offense  in  the  language  of  the  statute, 
the  court  said:  ^'The  offense  charged  in  the  case  at  bar  is  not 
alleged  in  the  language  of  the  statute  in  the  indictment  under 
review.  It  does  not  allege  'the  acts  and  facts  which  the  legis- 
lature has  said  shall  constitute  the  offense.'  The  material 
acts  or  facts  constituting  the  legislative  definition  of  bribery 
are  the  giving  to  a  public  officer  something  'of  value  or  ad- 
vantage, present  or  prospective/  or  giving  'any  promise'  or 
entering  into  any  'undertaking'  to  give  something  of  value  or 
advantage.  There  is  no  averment  that  appellant  gave  the 
supervisor  anything  of  value,  or  of  advantage,  or  that  he 
gave  anything  at  all ;  or  that  the  thing  was  of  present  or  pros- 
pective advantage ;  or  that  it  was  a  promise  to  do  something, 
or  an  undertaking  of  some  kind  which  was  or  would  be,  bene- 
ficial to  the  supervisor."  In  the  indictment  before  us  the 
district  attorney  seems  to  have  been  careful  to  meet  the  re- 
quirements as  set  forth  in  People  v.  Ward,  It  was  further 
said  in  that  case,  speaking  of  the  rule  of  pleading  where  the 
pleader  follows  the  statute:  "It  means  simply  this:  that  when 
the  statute  defines  or  describes  the  acts  which  shall  constitute 
a  particular  offense,  it  is  sufficient  in  an  indictment  to  de- 
scribe those  acts  in  the  language  employed  in  the  statute, 
applying  them,  of  course,  concretely,  to  the  person  charged." 
We  think  the  indictment  here  is  sufficient  to  charge  bribery 
as  defined  in  subdivision  6  of  section  7  and  section  86  of  the 
Penal  Code.  Nor  can  we  see  how  the  district  attorney  could 
have  well  stated  with  greater  particularity  the  acts  of  which 
the  crime  alleged  is  predicated.  It  was  held  in  Ex  parte  Ifc- 
NuUy,  77  Cal.  164,^  [19  Pac.  237],  that  even  where  inarti- 
ficially  drawn,  "if  the  complaint  shows  an  evident  attempt  to 
state  the  essential  facts  which  constitute  the  crime  sought  to 
be  charged  the  defect  in  the  statement  would  not  warrant  the 
discharge  of  the  defendant"  on  habeas  corpus.  (See,  also, 
Ex  parte  Eowalsky,  73  Cal.  120,  [14  Pac.  399],  where  it  was 
said:  "If  enough  appears  in  such  defective  indictment  to 
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show  that  an  offense  has  been  committed  of  which  the  court 
has  jurisdiction,  the  party  charged  cannot  be  discharged  un- 
der a  writ  of  habeas  corpus.**) 

4.  Upon  the  petitioner's  fourth  point  it  need  only  be  said 
that  the  court,  in  our  opinion,  had  jurisdiction  of  the  cause. 

The  writ  is  discharged  and  prisoner  remanded. 

BuekLes,  J.,  and  McLaughlin,  J.,  concurred 


[Crim.  No.  5.    Third  AppeDate  District.— May  29,  1905.] 
THE   PEOPLE,  Respondent,  ▼.  AL   DURAND,  Appellant. 
CkooHAL  Law— As8AX7i;r  with  Dxadly  Weapon — Appeal  prom  Judo- 

MXNT    ALONX — INBTKUOTION — ^BeVCEW    OP    EVIDENCE. — ^Upon    appeal 

from  a  jadgment  of  eonyietion  of  an  aasaolt  with  a  deadly  weapon, 
upon  a  bill  of  ezeeptiona,  where  there  was  no  motion  for  a  new 
trial,  if  there  is  some  eridenee  tending  to  show  that  the  weapon 
was  deadly,  and  an  instroetion  eorreet  in  law  was  given  upon  that 
sobjeet,  the  inaoffleienej  of  the  eridenee  to  show  whether  the 
weapon  was  deadly  eannot  be  reviewed. 
£».— GsoTTND  POE  New  Tbial — Oonstbuotion  op  Code — AppuoAaniZTT 
OP  iNsntuonoN. — The  insuifieieney  of  the  eridenee  is  made  groand 
for  a  new  trial  under  section  1181  of  the  Penal  Code,  and  indnded 
in  the  provisions  of  seetion  1170  or  1259  of  that  code.  Where  it 
appears  that  a  eorreet  instraetion  is  inapplicable  to  any  eridenee 
in  the  ease,  it  may  be  reriewed  upon  a  bill  of  exceptions  upon  ap- 
peal from  the  judgment,  and  it  devolves  upon  the  district  attorney 
to  show  that  there  is  some  eridenee  to  which  it  is  applicable. 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of  Ta- 
olnmne  County.    G.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

K  W.  Holland,  for  Appellant 

U.  S.  Webb,  Attorney-General,  for  Besx>ondent 

CHIPMAN,  P.  J. — ^Defendant  was  convicted  of  the  crime 
of  assault  with  a  deadly  weapon.    He  appeals  from  the  judg- 
on  a  bill  of  exceptions  duly  settled  and  allowed.    There 
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was  no  motion  to  instmet  the  jury  to  acquit  when  the  prose- 
cation  rested,  nor  for  a  new  trial,  and  there  is  in  the  record 
no  exception  taken  to  any  mling  or  decision  of  the  court. 
The  court  instructed  the  jury  as  follows:  ''That  in  order  to 
convict  the  defendant  of  the  crime  charged  in  the  complaint, 
it  must  appear  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  alleged  assault  was  made  with  a  deadly  weapon,  and 
that  it  is  incumbent  on  the  prosecution  to  prove  beyond  a 
reasonable  doubt  and  to  a  moral  certainty  that  the  weapon 
mentioned  in  the  information  was  in  fact  a  deadly  weapon." 
The  point  made  by  defendant  is,  that  although  the  instruc- 
tion is  a  correct  statement  of  the  law,  the  evidence  is  insuflS- 
cient  to  establish  as  a  fact  that  the  weapon  with  which  de- 
fendant was  assaulted  was  n  deadly  weapon,  and  hence  the 
verdict  was  in  violation  of  the  instruction  given. 

The  attorney-general  contends  that  the  sufficiency  of  the 
evidence  may  not  be  inquired  into  on  this  record. 

It  was  held  in  People  v.  Keyser,  53  Cal.  183,  that  the  de- 
fendant may,  upon  an  appeal  from  the  judgment  without 
having  made  a  motion  for  a  new  trial,  rely  upon  any  of  the 
grounds  of  exception  mentioned  in  section  1170  of  the  Penal 
Code,  and,  of  course,  we  may  add,  when  the  record  contains 
a  bill  of  exceptions,  he  may  likewise  rely  upon  any  of  such 
grounds.  These  grounds  are  stated  in  three  paragraphs  of 
the  section,  the  first  two  of  which  can  have  no  possible  ref- 
erence to  the  point  made  by  defendant.  The  third  para- 
graph also  contains  matter  equally  inapplicable  to  this  ease, 
and  the  only  ground  of  exception  at  all  applicable  is  an  error 
of  the  court  '*in  charging  or  instructing  the  jury  upon  the 
law  on  the  trial  of  the  issue.'* 

Section  1181  of  the  same  code  enumerates  in  several  difFer- 
ent  paragraphs  the  cases  in  which  the  court  may,  when  the 
defendant  has  been  convicted,  grant  him  a  new  trial.  It  will 
be  seen  from  a  comparison  of  these  two  sections,  as  was  said 
in  Walker  v.  Superior  Court,  135  Cal.  369,  [67  Pac.  336], 
that  ''there  are  certain  matters  which  may  be  pressed  to  the 
attention  of  the  court  upon  motion  for  a  new  trial  alone,  and 
certain  other  matters  which  may  be  brought  by  a  proper 
bill  of  exceptions  to  the  attention  of  the  appcdlate  court, 
either  upon  denial  of  the  motion  for  a  new  trial  or  upon 
direct  appeal  from  the  judgment,  without  the  interventioii 
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of  a  motion  for  a  new  trial."  The  court  then  points  out, 
by  way  of  illustration,  some  of  the  matters  which  may  b« 
eonsidered  on  an  appeal  from  the  judgment  where  there  is 
no  motion  for  a  new  trial.  This  exposition  shows  quite 
dearly  that  cases  arise  where  ''the  instruction,  though  cor- 
rect in  point  of  law,  is  inapplicable  to  any  evidence  in  the 
case,  or  to  any  theory'  which  may  be  taken  of  the  evidence  in 
the  case."  An  instruction  upon  the  principle  of  flight  as 
evidence  tending  to  show  guilt  is  given  by  way  of  illustration. 
Should  defendant  claim  that  there  was  no  oviflence  whatso- 
ever in  the  case  tendinj^  to  show  that  he  had  fled  or  attempted 
to  escape  from  custody  he  would  have  the  right  to  so  claim 
in  a  bill  of  excetions  on  his  appeal  from  the  judgment,  and 
it  would  be  the  duty  of  the  district  attorney  to  point  out  the 
evidence  disputing  such  claim.  So,  also,  as  to  defendant's 
exceptions  to  the  rulings  of  the  court  in  admitting  or  reject- 
ing testimony.  '*His  right  to  except  to  these  is  reserved  by 
subdivision  3  of  section  1170.  His  right  to  press  his  ex- 
ceptions upon  appeal  from  the  judgment  is  preserved  to  him 
by  section  1259  and  the  decision  in  People  v.  Keyser,  53  CaL 
183."  But  does  the  right  extend  to  the  case  heref  Thcie 
was  some  evidence  tending  to  show  that  the  weapon  used  by 
the  defendant,  and  with  which  he  made  the  assault,  was  a 
deadly  weapon.  The  claim  is,  that  it  was  insufficient  to  prove 
the  deadly  character  of  the  weapon,  not  that  there  was  no 
evidence  tending  to  show  its  character.  If  upon  an  appeal 
from  the  judgment  alone  the  defendant  may  claim  that  the 
evidence  is  insufficient  to  establish  the  character  of  the 
weapon  used  in  an  assault,  in  order  to  show  that  the  weapon 
used  was  not  such  as  the  instruction  declared  was  essential 
to  conviction  of  defendant,  we  do  not  see  but  that  any  other 
essential  fact  upon  which  there  is  a  correct  instruction,  and 
as  to  which  fact  there  is  some  evidence  in  the  record,  may 
also  be  reviewed  in  like  manner,  and  the  requirement  of 
motion  for  a  new  trial  would  be  practically  abrogated.  An 
instruction  as  to  the  doctrine  of  reasonable  doubt  would 
allow  the  defendant  to  have  the  evidence  examined  on  his 
appeal  from  the  judgment  in  order  to  show  that  there  was 
grave  doubt  of  his  guilt.  So  also  as  to  the  intent  with  which 
the  act  was  committed.  Indeed,  the  rule  would  permit  al- 
most every  fact  tending  to  show  guilt  to  be  thus  re-examined 
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without  a  motion  for  a  new  trial  and  on  the  appeal  from 
the  judgment  alone.  The  provision  of  section  1259  is  that 
on  sneh  appeal  "the  court  may  review  any  intennediate 
order  or  ruling  involving  the  merits,  or  which  may  have 
aflFected  the  judgment."  If  the  claim  had  been  that  there 
was  no  evidence  whatsoever  tending  to  show  that  any 
weapon  was  used  in  the  assault,  or  that  thore  was  no  evi- 
dence whatsoever  tending  to  show  that  the  weapon  used  was 
a  deadly  weapon,  the  case  possibly  might  be  said  to  be  sim- 
ilar to  the  case  suggested  in  the  illustration  relating  to  the 
flight  of  a  defendant.  But  such  is  not  the  claim,  for,  as  we 
have  seen,  it  is  conceded  that  there  was  some  evidence  on  the 
point. 

In  People  v.  Ward,  145  Cal.  736,  [79  Pac.  448],  the  court 
did  not  find  it  necessary  to  decide  the  question  now  involved, 
but  it  was  there  said  that  a  defendant  cannot  have  reviewed 
an  order  which  denies  him  a  new  trial  on  (he  ground  that 
the  verdict  is  unsupported  by  the  evidence  unless  he  shows 
by  his  bill  of  exceptions  that  he  moved  on  that  ground.  The 
reason  there  given  for  requiring  the  bill  to  show  that  a  mo- 
tion had  been  made  on  the  ground  urged  applies  even  more 
strongly  to  a  case  where  it  is  sought  to  review  the  evidence 
on  an  appeal  from  the  judgment. 

The  court  cannot  look  to  the  testimony  brought  up  by  a 
bill  of  exceptions  on  an  appeal  from  the  judgment  alone,  un- 
less authorized  to  do  so  on  a  motion  for  a  new  trial,  except  in 
cases  arising  under  section  1170  as  interpreted  in  People  v. 
Keyser,  53  Cal.  183,  or  in  cases  to  which  section  1259  is 
applicable.  The  insufficiency  of  the  evidence  to  sustain  the 
verdict  is  expressly  made  the  ground  for  a  new  trial  under 
section  1181;  it  is  not  a  matter  mentioned  in  section  1170, 
Dor  is  it  included  in  the  rights  reserved  to  defendant  by 
section  1259.  There  is  a  wide  diflFerence  between  the  case 
where  there  is  some  evidence  to  a  fact,  although  claimed  to 
be  insufficient,  and  where  there  is  an  entire  absence  of  evi- 
dence to  a  fact  concerning  which  there  is  an  instruction.  In 
the  former  case,  if  the  instruction  is  correct  as  matter  of  law, 
the  court  cannot,  on  appeal  from  the  judgment  alone,  look 
into  the  record  to  examine  into  insufficiency  of  the  evidence, 
but  defendant  must  move  for  a  new  trial  to  have  the  evidence 
reviewed.  In  the  latter  case,  he  may,  on  his  appeal  from 
the  judgment  alone,  daim  an  entire  absence  of  evidence,  in 
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wbidi  ease  ''the  district  attorney  must,"  as  was  said  in 
Walker  ▼.  Superior  Court,  136  Cal.  369,  [67  Pac.  336], 
''point  ont  the  evidence  militating  against  the  statement 
and  eaose  it  to  be  inserted  by  way  of  amendment  to  the 
MIL" 
The  judgment  is  affirmed. 

BuekleSy  J^  and  McLaughlin,  J.,  concurred. 


[Ke.  1.    Thbd  Appellate  DiBtriet. — ^May  29,   1905.] 

In  the  Matter  of  the  Guardianship  of  the  Person  and  Estate 
of  SARAH  C.  HAYDEN,  Incompetent. 

QuABPTANSKfy — ^Inoompxtsmt  Pxbson — Saue  or  Bealty. — The  gnard- 
imn  of  an  ineompetent  person  may  be  authorized  to  sell  the  real 
property  of  the  ineompetent,  where  it  appears  necessary  and  for 
the  best  Interest  of  the  estate,  in  order  to  pay  expenses,  debts,  and 
eoet  of  maintaining  the  ineompetent  ward. 

Ij^ — OPFOsnioN   TO   8ALE--C0NTRA.CT   TO   Deyiss   Pbopkrtt — ^iNSUVn- 

CBBffT    PaOOr — OOMFENSATION — ^IMPOSSIBILITY     OF     PeRFOBMANGS — 

TJvxzFLAiNZD  Failubx. — An  opposition  to  the  sale  by  one  who  seeki 
to  enf oree  a  eontraet  with  the  incompetent  to  devise  the  property, 
for  perMDsl  services,  board  and  care  for  life,  and  cost  of  burial 
and  momiment,  will  not  be  sustained,  nor  the  contract  enforced  in 
equity,  where  the  proof  is  not  clear,  positive,  nor  convincing  as  to 
the  ezistenee  and  terms  of  such  contract,  or  the  services  to  be  ren- 
deredy  and  where  the  services  rendered  may  be  fuUjr  compensated, 
and  it  is  impossible  to  make  a  binding  ofFer  of  full  performance, 
and  there  is  an  unexplained  failure  to  perform  the  alleged  contract 
prior   to    the    guardianship. 

lA^— BuUNO  UPON  EviDXNCE — QUESTION  TOO  Bboad. — ^It  was  uot  erroT 
to  overrule  a  question  which  was  too  broad,  so  as  to  include  any 
agreement  in  reference  to  all  real  property,  and  which  was  not 
eonflned  to   the   agreement   alleged. 

Id.— Ckoss-EzAMiNATiON — ^Wholb  or  Ck>NyxB8ATi0N. — ^It  was  proper  on 
eroas-examination  to  bring  out  the  whole  of  a  conversation  partial^ 
testiiled  to  in   the   examination   in   chief. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  for  sale  of  the  real  estate  of  an  incompetent 
peEBon.    W.  B.  Nutter,  Judge. 

Tbe  facts  are  stated  in  the  opinion  of  the  oourt 
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A.  H.  Carpenter,  for  Appellant 
Niool  &  Orr,  and  E.  P.  Poltz,  for  Respondent 

Mclaughlin,  J.— On  March  20,  1903,  a.  L.  Westing, 
a  grandson  of  Sarah  C.  Hayden,  was  appointed  guardian  of 
her  person  and  estate. 

On  April  11,  1903,  said  guardian  applied  to  the  conrt  for 
an  order  of  sale  of  certain  real  property,  alleging  in  his 
petition  that  such  sale  was  for  the  best  interest  of  the  estate, 
and  was  necessary,  because  the  personal  property  and  income 
from  the  real  proi)erty  were  insufficient  to  pay  the  expenses 
of  guardianship,  the  outstanding  debts,  and  costs  of  main- 
taining his  ward. 

The  appellant,  P.  H.  Collins,  filed  objections  and  answers 
to  said  petition,  denying  all  the  above-recited  averments.  It 
is  then  alleged  that  on  September  1,  1901,  the  said  incom- 
petent entered  into  a  contract  whereby  she  agreed  that  if 
he  would  come  to  Stockton  and  live  with  her,  act  as  her 
business  agent  and  manager,  furnish  her  board,  care,  comfort, 
companionship,  and  protection  during  her  life,  and  after  her 
death  bury  her  and  erect  a  monument  over  the  graves  of 
herself  and  husband,  she  would  give  and  bequeath  unto  him, 
among  other  property,  the  parcel  of  land  here  sought  to  be 
sold.  He  then  alleges  a  part  performance  of  said  contract, 
and  avers  that  said  guardian,  hoping  to  benefit  himself,  as  a 
probable  heir  of  said  incompetent,  prevent  3d  the  further 
performance  of  this  contract,  and  is  endeavoring  to  repu- 
diate the  same,  and  cause  said  property  to  be  unnecessarily 
sold  in  violation  of  its  terms. 

Under  these  pleadings  the  issues  presented  were  tried,  the 
order  granted,  and  contestant  appeals  therefrom  upon  a  bill 
of  exceptions  containing  many  assignments  of  error  in  rul- 
ings on  the  admission  of  evidence,  and  specifying  that  the 
evidence  is  insufiicient  to  sustain  the  order  in  the  particularB 
set  forth  in  the  above  recital  of  issuable  facts. 

It  can  hardly  be  contended  that  the  property  of  an  in- 
competent cannot  be  used  for  her  maintenance  and  the  pay- 
ment of  her  debts,  as  well  by  the  guardian  as  by  herself, 
if  competent.  Nor  can  it  be  successfully  maintained  that 
the  guardian  cannot  be  authorized  to  sell  any  part  of  the 
real  property  for  such  purpose.    (Code  Civ.  Ppoc,  sees.  1777- 
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1781;  Smith  ▼.  BiscaOuz,  83  Cal.  350,  [21  Pac.  15,  23  Paa. 
314] ;  Fitch  ▼.  MiUer,  20  Cal.  352.) 

The  evidence  is  entirely  sufficient  to  sustain  the  conclusion 
that  sach  sale  was  necessary,  and  for  the  best  interest  of  the 
estate.  The  evidence  of  appellant  alone  would  sustain  that 
conclusion ;  for  if  he  boarded  Mrs.  Hayden  for  a  considerable 
time,  and  the  property  without  that  burden  yielded  a  surplus 
of  only  thirty-nine  dollars,  it  appears  that  the  income  is 
entirely  inadequate  to  entirely  maintain  the  ward  now. 

In  any  event,  the  evidence  is  conflicting,  and  the  conclu- 
sion of  the  court  below  must  be  sustained. 

But  it  is  claimed  that  this  specific  parcel  of  land  could  not 
be  sold  until  other  property,  not  within  the  contract  men- 
tioned, had  been  disposed  of. 

Equity  recognizes,  and  will  enforce,  such  contracts  as  the 
one  here  pleaded,  but  it  demands  that  the  evidence  to  prove 
their  existence  and  terms  bo  clear,  positive,  and  convincing. 
And  the  contract  must  be  definite,  certain,  and  just,  and  in 
consonance  with  sound  public  policy.  (Owens  v.  McNaUy, 
113  Cal.  452,  [46  Pac.  710].) 

The  services  rendered  must  be  such  that  they  cannot  be 
fully  compensated  in  money.  (McCabe  v.  Healy,  138  Cal. 
86,  [70  Pac.  1008] ;  Owens  v.  McNally,  113  Cal.  450,  [45  Pac. 
712].) 

And  when  the  contract  ia  for  conveyance  of  land,  in  con- 
sideration for  personal  services,  extending  through  a  future 
indefinite  period,  and  the  relief  sought  is  the  prevention  of  a 
sale  of  the  land,  until  specific  remedy  is  ripe — ^it  being  mani- 
festly  impossible  to  make  a  binding  offer  and  tender  of  per- 
formance of  such  personal  services — ^the  relief  asked  will  be 
denied,  for  the  obvious  reason  that  rights  will  not  be  con* 
served  which  may  never  accrue.  (O'Brien  v.  Perry,  130 
Cal.  526,  [62  Pac.  927] ;  Stanton  v.  Singleton,  126  Cal.  665, 
[59  Pac.  147] ;  Orimmer  v.  Carlton,  93  Cal.  193,^  [28  Pac. 
1043] ;  King  v.  Oildersleeve,  79  Cal.  504,  [21  Pac.  961].) 

Then,  too,  "Courts  will  be  more  strict  in  examining  into 
the  nature  and  circumstances  of  such  agreements  than  any 
others,  and  would  require  very  satisfactory  proofs  of  the 
fairness  and  justness  of  the  transaction."  The  nature  and 
character  of  the  services  to  be  rendered  must  be  certain; 
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and,  in  fact,  certainly  must  exist  as  to  all  terms  of  the  con- 
tract. (Owens  Y.  McNaUy,  113  Cal.  452,  [45  Pac.  712] ;  Jfc* 
Cabe  ▼.  Healy,  138  Cal.  86,  [70  Pac.  1008].) 

Tested  by  these  roles,  the  evidence  here  presented  is  far 
from  being  satisfactory. 

The  appellant  himself  seems  to  be  donbtful  as  to  whether 
he  was  to  take  the  land  by  deed  during  life,  or  by  testa- 
mentary disposition;  and  seems  equally  doubtful  touching 
the  precise  nature  of  the  services  to  be  rendered  by  him,  and 
the  position  he  was  to  occupy  in  the  household.  At  times 
his  evidence  conveys  the  idea  that  she  was  to  convey  the  land 
to  him  presently,  and  again  it  was  to  come  to  him  at  her 
death. 

A  carpenter  by  trade,  he  worked  continuously,  and  on  one 
occasion  at  least  he  was  paid  for  working  on  her  property. 

Up  to  December,  1902,  the  executor  of  her  husband's  es- 
tate had  charge  and  control  of  the  property,  and  it  does  not 
apx>ear  that  appellant  ever  did  more  than  to  collect  rent  oc- 
casionally and  turn  the  money  over  to  his  aunt. 

His  wife,  who  heard  both  parties  discuss  the  agreement,  is 
equally  unsettled  as  to  their  status  in  the  household,  the 
character  of  services  to  be  rendered,  and  the  quantity  of 
property  to  be  given  or  bequeathed.  Her  version  of  the 
matter  in  her  own  language  is:  "We  were  simply  to  pay  her 
board,  and  she  was  to  board  with  us ;  she  was  to  furnish  the 
house  in  which  we  live,  and  as  she  stated  to  me,  her  own  self, 
several  times,  we  were  to  make  a  home  for  her,  and  we  were 
to  have  a  home  free  of  rent;  that  item  of  rent  was  distinctly 
mentioned.  It  was  just  like  a  son  coming  to  live  with  his 
mother,  as  far  as  I  can  state ;  it  was  not  a  son  coming  to  live 
with  his  mother,  but  that  is  the  way  she  said  it." 

From  January  30,  1903,  Mrs.  Hayden  paid  the  servant, 
bought  her  own  provisions,  and  the  servant  cooked  them  for 
her.  And  she  paid  the  grocery  bills  for  herself  and  the 
girl. 

The  testimony  of  Mr.  Webster  is  in  accord  with  the  evi- 
dence of  Mrs.  Collins  on  salient  points.  And  his  evidence 
relating  to  the  escrow  deed  from  Mrs.  Hayden  to  Collins 
absolutely  negatives  the  existence  of  any  contract  to  pass 
this  property  to  Collins  by  deed  or  testamentary  disposition. 
For  if  she  was  thus  bound  to  make  a  disx>osition  of  partictdar 
property,  it  is  more  than  probable  that  ii  would  have  been 
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ineladed  in  a  deed  deliyerable  after  her  death,  and  this  par- 
eel  was  not  80  included. 

Mr.  Collins  apparently  pursued  his  occupation  as  a  car- 
penter without  interruption.  He  had  the  use  of  her  house 
rent  free  and  obtained  his  wood  from  her  ranch.  In  fact, 
it  might  be  said  that  he  enjoyed  quid  pro  quo  for  every  ser- 
vice rendered. 

His  evidence  in  direct  examination  fitted  his  legal  rights 
with  such  nicety  as  to  give  to  his  conduct  and  all  the  sur- 
rounding circumstances  peculiar  significance. 

Why  did  he  charge  for  work  on  her  property  t  Why  his 
ignorance  of  her  afi^airst  And  why  did  she,  without  ax>- 
parent  objection  on  his  part,  have  her  meals  prepared  by 
her  servant,  under  the  same  roof  where  separate  meals  for 
biniaftlf  and  family  were  prepared!  These  circumstances, 
significant  and  potent,  must  be  weighed  with  his  testimony. 

Moreover,  he  testifies  that  his  services,  except  his  personal 
affection,  can  be  compensated  in  money,  and  as  his  personal 
affection  may  still  be  bestowed,  and  is  not  in  law  a  subject  of 
compensation,  he  can  be  placed  in  statu  quo,  (McCdbe  v. 
Healy,  138  Cal.  86,  [70  Pac.  1008].) 

Then,  too,  he  did  not  perform  the  contract  he  attempts  to 
prove,  for  from  January  30,  1903,  and  until  the  guardian 
removed  the  incompetent  from  her  home,  appellant  did  not 
pay  her  board  or  other  expenses,  and  he  does  not  explain 
such  failure. 

The  evidence  is  voluminous,  and  no  necessity  exists  for 
further  recitals  therefrom.  Sufficient  appears  to  point  the 
reason  for  holding,  as  we  do,  that  the  evidence  is  not  of  that 
dear,  positive,  and  convincing  nature  or  the  contract  of  such 
character  that  the  relief  here  sought  could  be  given. 

We  have  examined  the  errors  complained  of  in  subdivi- 
sions 8  to  16  of  appellant's  brief  and  find  no  prejudicial 
error.  It  was  not  error  to  sustain  the  objection  to  the  ques- 
tion mentioned  in  subdivision  8.  The  question  was  broad 
enough  to  include  any  agreement,  and  the  objection  was,  that 
it  was  incompetent  if  calculated  to  show  any  interest  of  Col- 
lins in  any  property  belonging  to  Mrs.  Hayden.  The  prop- 
erty, admittedly,  was  all  real  property,  and  any  parol 
agreement  showing  a  present  interest  in  such  property  was 
objectionable.    There  was  testimony  in  the  case  at  thai  tim4 
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tending  to  show  that  a  deed  had  been  made  to  Collins,  and  if 
the  conversation  concerning  this  agreement  did  not  relate  to 
the  contents  of  snch  alleged  deed,  and  did  relate  to  an 
agreement  to  make  testamentary  disposition  of  property, 
counsel  should  have  so  explained,  and  then  confined  his  ques- 
tion to  the  agreement  sought  to  be  established.  He  did  not 
do  so,  or  attempt  to  follow  the  subject  further;  and  as  the 
state  of  the  case  justified  the  objection  and  ruling,  there  was 
no  error.  It  was  proper  cross-examination  to  draw  from  Mr. 
Webster  all  the  conversation  he  had  with  Mrs.  Hayden.  He 
had,  on  direct  examination,  testified  concerning  conversa- 
tions with  her,  and  appellant  could  hardly  expect  that  por- 
tions which  might  be  unfavorable  could  be  excluded.  The 
other  rulings  are  so  manifestly  correct  that  it  would  only 
lengthen  this  opinion  to  discuss  them. 
The  judgment  is  afiirmed. 

Chipman,  P.  J.,  and  Buckles,  J.,  concurred. 

A  petition  to  have  the  cause  heard  by  the  siir>reme  court 
after  judgment  in  the  district  court  of  appeal  wa^  denied  by 
the  supreme  court  on  July  25,  1905. 


[No.  2.     Third  Appellate  Distriet. — May  31,  1905.] 

In  the  Matter  of  the  Estate  of  H.  G.  BUHRMBISTBE,  De- 
ceased. A.  L.  BUHRMEISTER  et  al.,  AppellantB,  v. 
WALLACE  BUHRMEISTER,  Respondent 

Wills — Ck>N6TKncTiON  or — Desise  and  DnusonoN  fob  Lbasx. — ^A  pro- 
yisioD  in  a  will  ezpressing  a  "desire''  that  a  son  named  "shall  have 
the  use  and  oeenpation.  Teats,  issnee,  and  profits  of  mj  fmit  raneh," 
deseribed,  for  the  period  of  five  years  from  the  death  of  the  tes- 
tator, together  with  all  household  and  kitchen  furniture  and  per- 
sonal property  used  in  connection  therewith,  at  a  specified  anzraal 
rental,  to  be  paid  in  equal  shares  to  his  brothers  and  sisters,  and  a 
"direction"  to  all  other  children  to  execute  to  said  son  immediately 
after  his  death  *  *  a  lease  of  said  premises  and  personal  property  for 
the  said  term  and  upon  the  conditions  herein  expressed,"  shows  a 
elear  intention  that  such  son  shall  have  the  use  of  the  property 
deseribed  for  the  period  of  five  years. 
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Td. — Dkvisi  of  Estate — Subjection  to  Lbasx — Distribution. — VfhBn 
the  testator  devised  all  of  his  estate  in  equal  shares  to  six  ehUdren, 
inehidiiig  such  lease,  in  a  previous  article  of  the  will,  such  devise  is 
not  without  limitation,  but  is  subject  to  the  lease  for  five  years 
sabseqnently  provided  for  in  favor  of  one  of  them  as  against  thtf 
others,  and  the  property  was  properly  distributed  sabjeet  to  the 
provision  for  the  lease. 

APPEAL  for  a  decree  of  distribution  under  the  will  of  a 
deceased  testator  in  the  Sui>erior  Court  of  Solano  County. 
A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Beese  Clark,  for  Appellants. 

QeoTge  A.  Lament,  for  Bespondent 

CHIPMAN,  P.  J. — Settlement  of  final  account  of  execu- 
tors and  distribution. 

The  testator  by  article  II  of  his  will  devised  all  his  prop- 
erty to  his  six  children,  naming  them,  'Sn  eqaal  shares,  share 
and  share  alike." 

Article  III  of  his  will  is  as  follows:  **It  is  my  desire  that 
my  son,  Walter  Buhrmeister,  shall  have  the  use  and  occupa- 
tiouy  rents,  issues  and  profits  of  my  fruit  ranch  of  about 
(60)  sixty  acres,  near  Manka's  Corner,  for  the  period  of  five 
(5)  years  immediately  after  my  death,  should  he  live  so  long, 
together  with  all  my  household  and  kitchen  furniture  and  all 
personal  property  belonging  to  me  and  used  in  connection 
with  said  fruit  ranch,  at  the  annual  rental  of  three  hundred 
doUare  ($300)  to  be  paid  annually  at  the  end  of  each  year, 
to  his  brothers  and  sisters,  sixty  dollars  ($60)  to  each,  to- 
gether with  all  taxes  of  every  kind  which  may  be  levied  upon 
said  property  during  said  term;  and  I  direct  all  my  other 
efaildren  to  execute  to  my  said  son  Walter,  immediately  after 
my  death,  a  lease  of  said  premises  and  said  personal  property 
for  the  said  term  and  upon  the  conditions  herein  expressed." 

The  court  distributed  the  estate  subject  to  these  provisions 
of  the  will.  Appellants  contend  that  the  whole  estate  was 
vested  in  the  devisees  by  article  II  of  the  will  and  that  article 
m  expressed  but  a  mere  wish  or  suggestion;  that  Walter 
not  bound  to  take  under  this  article  that  there  was  no 
I  CW.  App.— 41 
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imperatiye  obligation  imposed  od  him,  and  ''if  he  ia  not 
bonnd  it  cannot  be  said  that  the  other  devisees  are  bound 
to  be  divested  of  their  estate  for  five  years  at  the  option  of 
Walter."  (Citing  Estate  of  Marti.  132  Cal.  666,  [61  Pac. 
964,  64  Pac.  1070] ;  Hess  v.  Singler,  114  Mass.  56 ;  Coltan  v. 
CoUon,  127  U.  S.  300,  [8  Sup.  Ct  1164].) 

In  Estate  of  Marti,  132  Cal.  666,  [61  Pac.  964,  64  Pac. 
1070],  the  principles  upon  which  courts  have  in  the  past  in- 
terpreted, and  now  interpret,  similar  provisions  of  wills,  are 
very  folly  discussed,  and,  as  far  as  seems  possible,  the  de- 
cisions are  sought  to  be  harmonized  by  a  very  full  examina- 
tion of  the  English  and  American  cases.  Our  code  provi- 
sions on  the  interpretation  of  wills  (Civ.  Code,  sec.  1317  et 
seq.)  are  also  elucidated  to  some  extent.  We  feel  relieved  by 
this  discussion  from  the  necessity  of  re-examining  the  ques- 
tions. In  the  Marti  case  the  entire  estate  was  given  by  will 
to  the  testator's  wife.  Following  this  devise  was  the  follow- 
ing provision:  "Upon  the  death  of  my  wife,  I  desire  that  one 
hidf  of  the  property  bequeathed  to  her  shall  be  devised  by 
her  to  my  relatives."  It  was  held  that  the  devisee  was  en- 
titled to  the  entire  residue  of  the  estate  of  her  husband  free 
from  any  limitation  or  trust 

''A  will  is  to  be  construed  according  to  the  mtention  of  the 
testator."  (Civ.  Code,  sec.  1317.)  "In  case  of  uncertainty 
arising  upon  the  face  of  a  will,  as  to  the  application  of  any 
of  its  provisions,  the  testator's  intention  is  to  be  ascertained 
from  the  words  of  the  will,  taking  into  vie^  the  circum- 
stances under  which  it  was  made,  exclusive  of  his  oral  declar- 
ations." (Civ.  Code,  sec  1318,)  "All  parts  of  a  will  are 
to  be  construed  in  relation  to  each  other,  and  so  as,  if  possi- 
ble, to  form  one  consistent  whole;  but  where  several  parts 
are  absolutely  irreconcilable,  the  latter  must  prevail"  (Civ. 
Code,  sec.  132L)  "The  words  of  a  will  are  to  receive  an  in- 
terpretation which  will  give  to  every  expression  some  effect, 
rather  than  one  which  will  render  any  of  the  expressions  in- 
operative." (Civ.  Code,  sec.  1325.)  Notwithstanding  all 
efforts  by  statute  and  by  decisions  of  the  courts  to  simplify 
and  make  clear  the  rules  by  which  to  interpret  wills,  th^e 
are  certain  uses  of  words  which  seem  beyond  absolute  and 
unvarying  definition  when  used  in  wills.  Among  these  are 
precatory  words.    It  was  said  in  the  Marti  ease  to  be  "im- 
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possible  to  harmonize  the  several  decisions  upon  the  subject" 
as  to  what  estate  may  be  created  by  such  words;  and  it  was 
added  "that  the  decision  in  any  one  case  cannot  be  taken  as  a 
precedent  for  another."  Having  in  view  Ihe  rules  of  in- 
terpretation stated  in  the  Civil  Code  and  without  violating 
the  reasoning  in  the  Marti  case,  we  think  it  reasonably  clear 
that  the  testator,  in  the  present  case,  intended  to  do  more 
than  leave  a  mere  request  behind  him  as  to  his  son  Walter. 

In  the  paragraph  of  his  will  expressing  his  desire,  and  con- 
cerning its  subject-matter,  he  directs  certain  things  to  be  done 
in  a  way  to  show  clearly  an  intention  and  not  a  mere  desire 
that  Walter  should  have  the  use  of  the  property  describe  1 
for  a  period  of  five  years.  It  is  this  feature  of  the  will,  set 
forth  so  specifically,  that  oiflFerentiates  it  fnm  the  Marti 
will.  It  Is  true  that  the  court  said  in  that  case  that  no  case 
had  been  cited  to  it  in  which  it  had  been  determined  that  a* 
devise  in  absolute  terms  had  been  held  to  be  in  trust  by 
reason  of  words  of  request  or  desire  contained  in  a  subse- 
quent clause  of  the  will.  But  this  statement  must  refer  to 
some  such  will  as  that  then  before  the  court  where  there  were 
no  other  provisions  tending  to  throw  lisrht  npon  the  testator's 
intention.  Here  the  language  in  article  IIT  is  so  nlain  a 
direction  that  it  would  do  violence  to  it  to  say  that  the  tes- 
tator expressed  but  a  mere  wish  or  desire. 

The  decree  is  affirmed. 

McLaughlin,  J.,  and  Buckles,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  26,  1905,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court  aftei  judgment  in 
the  district  court  of  appeal  was  denied  by  the  supreme  court 
on  July  25,  1905. 
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[No.   S.    Sae.   No.    1366.     Third    AppeDate  District.— May   31,    1906.] 

In  tbe  Matter  of  the  Estate  of  EMMA  KOPPIKUS,  De- 
ceased. HENRY  G.  KOPPIKUS,  AppeUant,  v.  0.  M. 
FITZGERALD,  Executor,  Respondent. 

ESTATIS  OF  DSCBASSD  PERSONS — SaLE  OF  BeaL  ESTATE — EXPEKSES  OF 
ADKINISTRATION — MONITMENT    PROVIDED    FOB    IN    WiLL. — ^An    Order 

if^B  properly  made  to  sell  the  real  estate  of  a  deceased  testatrix  to 
pay  the  expenses  of  administration  and  to  carry  out  a  prayiston  in 
the  will  for  the  erection  of  a  monument  over  the  grave  of  the 
testatrix 

Id. — ^Burial  wteh  Husband's  Consent— Removal  and  Crematioh  to 
Defeat  Sale — ^Provision  for  Monument  not  Affected. — Where, 
with  the  consent  of  the  husband,  his  deceased  wife  had  been  btrriad 
aa  provided  for  in  her  will,  and  had  remained  in  her  grave  for 
vwt  a  year,  his  subsequent  removal  and  cremation  of  the  body 
pending  a  petition  for  sale  of  real  estate  to  raise  funds  for  a  monu- 
ment does  not  change  the  location  of  the  grave  so  as  to  defeat  the 
valid  provision  in  the  will  for  a  monument  over  the  grave. 

Td. — ^Monument  as  Funeral  Expenses. — The  provision  for  the  eree- 
tion  of  the  monument  was  legitimate  and  proper,  and  even  wh^e 
there  is  no  testamentary  disposition  or  direction  therefor,  the  eonrta 
win  allow  a  reasonable  sum  out  of  the  funds  of  the  estate  for  the 
ereetion  of  a  monument,  putting  the  expenditure  on  the  ground  of 
funeral  expenses. 

Id. — ^Indefinite  Provision  for  Care  of  Burial  Lot. — A  provision  for 
the  care  of  the  burial  lot  which  is  too  indefinite  and  uncertain  to  be 
enforced  cannot  be  properly  included  as  a  ground  for  an  order  of 
sale  of  real  estate,  and  the  order  and  judgment  vrill  be  modified 
by  striking  out  all  reference  thereto. 

APPEAL  from  an  order  and  judgment  of  the  Superior 
Court  of  £1  Dorado  County  directing  a  sale  of  real  estate. 
M.  P.  Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

G.  E.  Peters,  for  Appellant 

(Jeorge  H.  Thompson,  for  Respondent 

BUCKLES,  J. — This  is  an  appeal  from  an  order  and  judg- 
ment directing  a  sale  of  real  estate. 

Emma  Koppikus  died  testate  March  31,  1903,  leaving  her 
garviying  her  husband,  Henry  O.  Koppikus,  her  sole  heiz. 
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The  reasons  for  the  sale  as  set  up  in  the  petition,  and 
found  by  the  court,  are  to  pay  conunissions  of  executor,  $280 ; 
attorneys'  fee,  $250;  for  erecting  a  monument  over  the  grave 
of  testatrix,  etc.,  $1,000;  and  iPor  paying  $100  to  keep  the 
grave,  etc.,  in  repair,  making  a  total  of  $1,630 ;  and  that  the 
personal  property  is  not  sufficient  to  pay  these  amounts. 

The  court  below  made  an  order  directing  the  sale  to  be 
made,  and  this  is  complained  of  and  objected  to  on  the  fol- 
lowing grounds :  1.  That  the  direction  in  the  will  as  to  monu- 
ment over  the  grave  of  testatrix  is  an  attempt  on  the  part  of 
testatrix  to  dispose  of  her  dead  body  by  will,  and  is  not  a 
proper  funeral  expense;  and  2.  That  there  is  no  grave  of 
testatrix  wherein  the  remains  of  the  said  Emma  Koppikus  are 
interred,  and  that  the  remains  were,  by  her  said  husband, 
eaused  to  be  cremated,  and  the  ashes  are  not  in  the  cemetery. 

The  court  made  findings,  among  which  are  the  following, 
bearing  upon  the  matters  tried.  The  will  is  set  out  in  full 
in  finding  III,  and  the  part  relating  to  the  monument  is  as 
follows: — 

**I  desire  that  my  body  be  buried  from  the  Roman  Catholic 
church  of  Georgetown  and  be  laid  to  rest  in  the  Georgetown 
cemetery,  and  that  a  monument  of  Scotch  granite  be  erected 
over  my  grave  and  the  lot  to  be  surrounded  with  a  granite 
curbing,  the  said  monument  and  curbing  to  cost  one  thousand 
dollars.  And  I  desire  that  the  said  lot  be  cared  for  and  kept 
in  order  for  at  least  twenty  years  after  my  death.*' 


*'That  in  accordance  with  the  desire  of  testatrix,  expressed 

in  the  said  will,  she  was  buried  on  the  day  of  April, 

1903,  in  the  said  Georgetown  cemetery ;  that  her  burial  in  the 
said  cemetery  was  with  the  full  knowledge  and  consent  of  her 
husband,  Henry  G.  Koppikus,  who  was  present  at  her  burial 
and  grave  and  made  no  objection  to  her  burial  in  said  grave 
in  the  said  (Jeorgetown  cemetery.  .  .  .  That  the  body  of  Mrs. 
Koppikus  was  buried  as  aforesaid  in  a  private  lot  ten  feet 
square,  selected  and  paid  for  to  the  cemetery  association  by 
the  executor  of  the  said  estate  as  such  with  the  funds  of  the 
said  estate. 

"finding  v. 

"That  on  the day  of  June,  1904,  and  subsequent  to  the 

filing  of  the  petition  herein  by  the  executor  for  the  order  of 
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the  court  for  a  sale  of  real  property,  Henry  Q.  Koppikns, 
the  husband  of  said  deceased,  .  .  .  caused  the  body  of  the 
said  testatrix  to  be  exhumed  from  her  grave  in  said  George- 
town cemetery  .  .  .  and  caused  it  to  be  removed  to  Oakland 
and  there  cremated,  and  her  ashes  have  not  been  returned  to 
her  said  grave." 

And,  as  conclusions  of  law,  the  court  found  that  the  request 
of  testatrix  in  her  will  as  to  the  burial  of  her  body  and  monu- 
ment over  her  grave  at  a  cost  of  one  thousand  doUaiB,  *'is  a 
valid  and  legal  direction  to  her  executor.  .  .  .  That  by  the 
burial  of  Mrs.  Koppikus  in  accordance  with  the  directions  of 
her  last  will,  in  the  Georgetown  cemetery,  by  and  with  the 
consent  of  her  said  husband,  her  grave  was  there  located  and 
established.  That  the  subsequent  removal  of  her  body  from 
the  said  grave  and  the  cremation  of  the  same  do  not  destroy 
the  character  of  the  original  resting-place  of  her  mortal 
remains  as  her  grave,  but  the  said  spot  where  she  was  buried 
remains,  for  the  purpose  of  carrying  out  the  directions  of 
her  will,  her  grave.  That  the  erection  of  a  monument  over 
the  said  grave  and  the  construction  of  a  curbing  about  the 
same  will  be  a  compliance  with  the  directions  of  said  will, 
and  will  require  the  expenditure  of  $1000.00."  And  '^that 
the  expenditure  of  $100.00  for  the  care  of  said  lot  for  at  least 
25  years,  if  such  expenditure  can  be  made  by  the  executor 
with  adequate  security  that  such  care  will  be  bestowed  upon 
the  said  lot  for  said  period,  will  be  a  legal  expenditure  of  the 
funds  of  said  estate  and  in  compliance  with  the  directions 
of  said  wilL" 

The  court  thereupon  made  its  order  and  judgment  directing 
the  sale  to  be  made. 

It  is  contended  by  the  appellant  that  the  testatrix,  by  the 
direction  in  her  will,  attempted  to  dispose  of  her  dead  body. 
But  supposing  she  did  so  intend,  her  intention  was  carried 
into  execution,  not  against  the  wish  of  her  husband,  who 
would  have  the  right  to  dispose  of  it  himself,  but  it  was  with 
his  knowledge  and  consent  that  the  body  was  buried  in  the 
Georgetown  cemetery. 

The  case  is  unique,  and  we  have  failed  to  find  any  case 
similar  in  any  of  the  books  of  reports.  The  husband  allowed 
the  said  body  of  his  wife  to  remain  where  it  had  been  buried 
for  over  a  year  and  made  no  move  toward  removing  and 
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eremating  it  until  after  the  petition  was  filed,  by  which  the 
court  was  asked  to  direct  a  sale  for  the  purpose  of  raising 
funds  with  which  to  erect  the  monument. 

We  think  the  court  was  committing  no  error  when  it  said 
that  her  grave  was  located  and  established  in  the  Georgetown 
cemetery,  and  that  when,  a  year  later,  the  husband  removed 
the  remains  from  the  grave  and  had  them  cremated,  the 
establishment  and  location  of  the  grave  was  not  changed  so 
as  to  defeat  the  direction  of  the  testatrix;  that  for  all  pur- 
poses of  the  will  and  the  duty  of  the  executor  the  grave  re- 
mained the  same,  and  for  all  purposes  of  this  case  became  a 
certain,  fixed,  and  definite  place,  a  grave  over  which  the 
executor  must  erect  a  monument  as  contemplated  in  the  will. 

As  to  the  right  of  the  testatrix  to  set  apart  one  thousand 
dollars  out  of  the  money  of  her  own  separate  estate  with 
which  to  erect  a  monument  over  her  grave,  we  think  there  can 
be  no  doubt.  But  as  to  the  one  hundred  dollars  for  care  of 
lot  for  twenty-five  years,  we  think  the  court  erred  in  its 
decree  in  that  respect  The  provision  in  the  will  is  entirely 
too  indefinite  ever  to  be  enforced.  There  can  be  no  question 
as  to  the  right  of  the  testatrix  to  dispose  of  her  own  property 
as  she  may  please,  so  long  as  the  disposition  was  a  legal  one ; 
and  the  erecting  of  a  monument  over  the  grave  of  a  deceased 
person  is  a  legitimate  and  proper  act.  (DetwUler  v.  Hart- 
man,  37  N.  J.  Eq.  352 ;  Canfield  v.  Canfield,  62  N.  J.  Eq.  578, 
[50  Atl.  471].) 

Even  where  there  is  no  testamentary  disposition  or  direc- 
tion that  this  be  done,  the  courts  will  allow  a  reasonable 
sum  to  be  paid  out  of  the  funds  of  the  estate  for  the  erection 
of  a  monument,  putting  the  expenditure  upon  the  ground  of 
/nneral  expenses.  {Va^  Emon  v.  Superior  Court,  76  CaL 
589,1  [18  pac.  877].) 

As  it  appears  necessary  that  the  real  estate  should  be  sold 
as  prayed  for  in  the  petition,  and  for  the  reasons  and  pur- 
poses therein  set  forth,  except  as  to  the  one  hundred  dollars 
for  caring  for  the  lot  for  twenty-five  years,  the  order  of  sale 
and  judgment  appealed  from  are  modified  by  striking  out 
all  reference  to  said  one  hundred  dollars  for  caring  for  the 
lot,  and  such  order  and  judgment  thus  modified  are  affirmed. 

Chlpman,  P.  J.,  and  McLaughlin,  J.,  concurred. 
19  Am.  8t  Bcp.  268. 


88  Estate  of  Eoppieub.  [1  CaL  App. 

A  petition  to  have  this  cause  heard  by  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied  hj 
the  supreme  court  on  July  26,  1905. 


[No.  4.    Sae.  No.  13«7.    Third  Appellate  District.— May  31,  1905.] 

In  the  Matter  of  the  Estate  of  EMMA  KOPPIKUS,  Deceased. 
HENRY  G.  KOPPIKUS,  Appellant,  v.  C.  M.  FITZ- 
GERALD, Executor,  Respondent 

Estates  or  Digbased  Pebsons — Petition  fob  Distbibution — ^Pboobb>- 
INO  TO  SeUj  Bealtt. — While  a  proceeding  for  the  sale  of  the  real 
estate  of  a  deceased  testatrix  is  pending,  in  order  to  pay  charges 
and  funeral  expenses,  a  petition  by  a  sole  heir  for  distribution  of 
his  share  of  the  entire  estate  was  properly  denied. 

Id. — ^Pabtial  Distbibution. — ^It  was  proper  for  the  court  to  order  a 
partial  distribution  of  personal  property  under  the  proTisions  of 
the  win. 

Id. — Case  or  Bubial  Lot— Imfbopeb  Entobcement  of  Unoebtain  Pbo- 
YisiON  IN  Will. — A  part  of  the  decree  purporting  to  enforoa 
an  uncertain  and  indefinite  provision  in  the  wiU  for  an  expenditnn 
for  care  of  a  burial  lot,  which  is  not  susceptible  of  enforeementy 
will  be  reversed. 

APPEAL  from  an  order,  decree,  and  judgment  of  the  Su- 
perior Court  of  El  Dorado  County.    M.  P.  Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  B.  Peters,  for  Appellant. 

(George  H.  Thompson,  for  Respondent. 

BUCKLES,  J.— The  appellant,  Henry  G.  Koppikus,  filed 
a  petition  as  the  only  heir  at  law  asking  to  have  distributed 
to  him  the  sum  of  twenty-five  dollars,  which  is  a  specific 
devise  in  the  will  of  deceased  to  Elmer  Koppikus  and  assigned 
to  petitioner,  and  asking  the  court  to  make  an  order  dis- 
tributing to  him  the  share  of  said  estate  to  which  he  is  en- 
titled. 

Josephine  Doyle,  a  legatee,  petitions  the  court  at  the  same 
time  for  an  order  distributing  to  her  a  certain  diamond 
duster  eroas  which  was  devised  to  hat  by  ihb  said  last  will. 
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These  petitions  were  heard  together  and  the  court  by  its 
order  decreed  that  the  said  twenty-five  dollars  be  distributed 
to  the  said  Henry  G.  Koppikus,  and  that  the  said  certain 
diamond  cluster  cross  be  distributed  to  the  said  Josephine 
Doyle,  and  this  part  of  the  order,  decree,  and  judgment  is 
affirmed. 

That  part  of  the  petition  of  the  said  Henry  Q.  Koppikus 
asking  a  distribution  to  him  of  his  distributive  share  of  said 
estate  was  denied,  on  the  ground,  as  we  understand,  that 
there  was  then  pending  an  application  for  sale  of  the  real 
estate  to  raise  the  funds  necessary  to  pay  charges  and  funeral 
expenses,  and  therefore  no  distribution  of  the  kind  asked 
could  be  made.  We  have  this  day  affirmed  the  order  of  sale 
of  real  estate  in  said  matter  (No.  3  Sac.  No.  1366,  ante,  p.  84). 

The  order,  decree,  and  judgment  are  therefore  affirmed  as 
to  the  part  denying  distribution. 

The  order,  decree,  and  judgment  contains  the  following 
recital:  **It  is  further  adjudged  and  decreed  that  the  ex- 
penditure of  one  hundred  dollars  for  the  care  of  said  lot  for 
at  least  25  years,  if  such  expenditure  can  be  made  by  the 
executor  with  adequate  security  that  such  care  will  be  be- 
stowed upon  the  said  lot  for  said  period,  will  be  a  legal 
expenditure  of  the  funds  of  said  estate  and  in  compliance 
with  the  direction  of  said  will." 

This  provision,  being  based  ui)on  what  we  deem  a  direction 
of  the  will  which  cannot  be  enforced  because  of  being  un- 
certain, and  the  decree  itself  making  the  enforcement  more 
uncertain  and  indefinite,  is  reversed. 

As  so  modified  the  order,  decree,  and  judgment  are  affirmed. 

Chipman,  P.  J.,  and  McLaughlin,  J.,  concurred 
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[No.  8.    Third  AppeDate  Distriet.— Maj  81,  1906.] 

LAWBENCE  H.  BITHER,  Respondent,  v.  ANDREW 
CHRISTENSEN,  and  UNITED  STATES  FIDELITY 
GUARANTY  COMPANY,  AppeUants. 

FoKSCLOSUSE  OF  MosTQAos — Matusttt  OF  NoTB — ^Delxykbt  JkrOOL  DAsm 
— ^Tdcsof  Paymintof  Installments — Option — Finding — ^Appxal 
FBOM  Judgment. — ^Upon  appeal  on  the  judgment-roll  alone  from  a 
judgment  foreclosing  a  mortgage,  where  the  court  found  that  the 
note  and  mortgage  were  delivered  in  escrow,  and  finallj  delivered 
a  month  after  their  date,  but  also  found  that  the  time  for  payment 
of  each  installment  "was  according  to  the  intention  and  agreement 
of  both  parties,  to  be  computed  according  to  the  terms  of  the 
writing  itself  and  after  the  date  on  the  face  of  the  note^"  and 
found  a  default  accordingly,  and  an  option,  exercised  as  agreed,  to 
declare  the  whole  note  due,  when  the  action  was  commenced,  it 
was  competent  for  the  parties  so  to  agree,  and  it  must  be  assumed 
that  the  evidence  supported  the  findings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County.    J.  M.  Mannon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  Rigby,  Rigby  &  Rigby,  and  T.  L.  Carothers,  for  Api)el- 
lants. 

Seawell  &  Pemberton,  for  Respondent 

CHIPMAN,  P.  J.— Foreclosure  of  mortgage.  Plaintiff  had 
judgment,  from  which  defendants  appeal  on  the  judgment- 
roll  alone.  The  only  question  presented  is  the  claim  of  de- 
fendants that  the  action  was  prematurely  brought. 

From  the  findings  of  the  court  it  appears  that  on  August 
8,  1898,  plaintiff,  defendant  Christensen,  and  one  Copsey  en- 
tered into  an  agreement  by  which  Christensen  agreed  to  pur- 
chase certain  lands,  situated  in  Mendocino  County,  owned  by 
plaintiff  and  Copsey  as  tenants  in  common,  being  the  prem- 
ises described  in  the  complaint;  that  in  payment  to  Copsey 
for  his  interest  therein  said  defendant  should  convey  to  him 
certain  real  property  in  San  Francisco,  and  in  payment  to 
plaintiff  for  his  interest  therein  he  should  pay  plaintiff  the 
mm  of  two  thousand  doUara  five  years  after  di^  with  a^ 
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terest  thereon  from  said  date  at  the  rate  of  six  per  cent  per 
annnm,  payable  semiannually,  the  payment  of  the  same  to 
be  secured  by  mortgage  on  the  premises  described  in  the  com- 
plaint; that  the  note  evidencing  said  payment  and  the  mort- 
gage securing  the  same  were  to  be  at  once  delivered  to  one 
Pemberton  **to  be  held  by  him  and  withheld  from  record  and 
from  absolute  delivery  until  such  time  as  the  said  Christen- 
sen  and  the  said  Copsey  should  have  time  to  investigate  the 
title  to  the  properties  to  be  respectively  conveyed  and  to  be 
respectively  satisfied  regarding  such  titles";  and  upon  being 
BO  satisfied  Pemberton  was  to  make  delivery  of  said  note  and 
mortgage  to  plaintiflf,  pursuant  to  which  agreement  the  note 
and  mortgage  were  executed  and  left  with  Pemberton ;  there- 
after, on  or  before  September  3,  1898,  Christensen  declared 
himself  satisfied  with  the  title,  and  although  informed  that 
the  title  to  a  portion  of  the  land  was  not  perfect,  "he  in- 
sisted on  the  sale  being  fully  consummated,  and  agreed  to 
accept  the  deed  to  said  lands  as  conveying  suflScient  title 
thereto,"  and  directed  Pemberton  to  complete  the  delivery  of 
the  said  note  and  mortgage,  and  thereupon,  "all  the  parties  to 
the  said  transaction  consenting  thereto,"  Pemberton  delivered 
the  note  and  mortgage  to  plaintiff.  It  is  further  found  that 
Christensen,  with  full  knowledge  of  all  the  facts  aflfecting 
the  title  of  the  portion  of  the  land  as  to  which  title  waa  not 
perfect,  conveyed  the  San  Francisco  property  to  Copsey  and 
insisted  on  having  the  lands,  as  to  which  the  title  was  im- 
perfect, included  in  said  mortgage.  It  is  further  found 
"that  the  time  of  payment  of  each  installment  of  fas]  pro- 
vided for  in  said  promissory  note  was  according  to  the  in- 
tention and  agreement  of  the  parties  to  be  computed  accord- 
ing to  the  terms  of  the  writing  itself ;  that  is,  of  the  terms  of 
said  promissory  note;  that  the  installments  of  interest  fall 
due  thereunder  on  the  8th  day  of  February  and  8th  day  of 
August  in  each  year  respectively  after  the  date  on  the  face  of 
the  note."  It  is  further  found  that  the  mortgage  provided 
in  case  of  default  in  the  payment  of  any  installment  of  inter- 
est, "the  whole  principal  and  interest  shall  be  due  at  the 
option  of  the  holder  of  the  said  obligation";  that  plaintiff 
exercised  his  option  on  February  12,  1901,  on  which  day  he 
commenced  this  action;  that  defendant  Christensen  did  not^ 
before  tiie  eomflMneement  of  this  action,  tender  to  plamtifl 


92  Tj)ol  v.  S.  F.  Gonstbuction  Co.     [1  Gal.  App. 

any  installment  of  interest  due  under  the  terms  of  said  note 
and  mortgage  other  than  the  installments  due  August  8,  1900, 
and  prior  thereto,  which  by  the  complaint  are  admitted  to 
have  been  paid. 

Appellants  contend  that  the  interest  became  due  March  3d 
and  September  3d,  instead  of  February  8th  and  August  8th, 
as  found  by  the  court.  Appellants  rely  on  ColUns  v.  DriscoU, 
69  Cal.  550,  [11  Pac.  244],  (and  other  cases  to  like  eflEect,) 
where  it  was  held  that  the  statute  of  limitations  begins  to  ran 
against  a  promissory  note  from  the  date  of  its  actual  delivery, 
and  not  from  the  date  it  bears.  And  it  was  there  said: 
"Whatever  may  be  its  date,  a  note  takes  effect  only  on  'de- 
livery.' "  But  it  was  also  said:  *'A  note  may  be  antedated 
or  postdated,  and  'where  the  purposes  of  justice  require  it, 
the  real  date  may  be  inquired  into,  and  effect  given  to  the 
instrument.'  '*  (Citing  Story  on  Promissory  Notes,  sec.  48; 
Paige  v.  Carter ^  64  Cal.  489,  [2  Pac.  260].) 

The  court  found  that  the  time  of  payment  of  each  install- 
ment of  the  interest  on  said  note  ''was  according  to  the 
intention  and  agreement  of  both  parties  to  be  computed  ac- 
cording to  the  terms  of  the  writing  itself*'  and  that  "the  in- 
stallments fall  due  thereunder  on  the  8th  day  of  August  of 
each  year  respectively  after  the  date  on  the  face  of  the  note." 

It  was  perfectly  competent  for  the  parties  to  so  agree,  and 
we  must  assume  that  the  evidence  supported  this  finding. 

The  judgment  is  afiirmed. 

Buckles,  J.,  and  McLaughlin,  J.,  concurred. 


[No.    20.     Third    Appellate    District.— May    81,    1905.] 

P.  H.  IDOL,  Respondent,  v.  SAN  FRANCISCO  OONSTBUO- 
TION  COMPANY,  AppeUant. 

Action  upon  Oontbaot — Transportation  op  Laborers — Oonpliototo 
EviDENOB — ^Appeai*. — In  an  action  npon  a  contract  to  pay  for  the 
transportation  of  laborers,  where  the  evidence  is  conflicting  as  to 
whether  the  number  of  laborers  were  to  be  paid  for  who  were  plaead 
OB  wagons  and  stages  and  waybilled  to  the  camps  of  the  defendaiit, 
M  daimed  by  phrntiff,  or  whethar  it  was  the  number  of  i^g^ 
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delivered  at  the  eampe  and  receiTed  by  the  defendant,  and  the 
eonrt  found  in  favor  of  plaintiff,  the  finding  will  not  be  diatnibed 
upon  appeal. 
la. — AcoouNT-BooK — Original  Entries — CSopiis  from  Waybills — ^Im- 
XATDOAL  Error — Indxpxndrnt  Evidence. — An  aeeount-book  kept 
bj  the  plaintiff,  in  so  far  aa  it  contained  original  entries  as  to 
the  nnmber  of  men  transported,  was  admissible  in  his  favor;  though 
where,  after  a  certain  date,  the  names  were  copied  therein  from  the 
waybills,  the  waybills  constituted  the  original  entries.  But  any 
error  in  admitting  the  book  as  to  such  copies  instead  of  the  way- 
bills was  immaterial,  where  there  was  independent,  uncontradicted 
evidence  of  the  transportation  of  a  specified  number  of  men  for 
which  plaintiff  was  not  paid. 

APPEAL  from  an  order  of  the  Superior  Court  of  Mendo- 
cino County  denying  a  new  trial.    J.  M.  Mannon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  H.  Chapman,  for  Appellant. 

Thomas  L.  Carothers,  for  Respondent 

BUCKLES,  J. — ^The  api)eal  comes  up  from  the  order  of  the 
lower  court  denying  the  appellant's  motion  for  a  new  trial. 

An  agreement  was  entered  into  between  the  respective 
parties  whereby  the  defendant  agreed  to  pay  the  plaintiff 
the  sum  of  one  dollar  each  for  carrying  men  from  Ukiah  to 
its  camps  along  the  line  of  the  extension  of  the  California 
and  Northwestern  Railway  Company  from  Ukiah  to  Willits. 
There  is  a  conflict  in  the  evidence  as  to  whether  the  number 
of  laborers  were  to  be  paid  for  who  were  placed  on  the  wagons 
and  stages,  waybilled  to  the  camps  of  the  defendant,  or 
whether  it  was  the  number  of  men  who  should  be  delivered  at 
the  camps  and  received  by  defendant.  The  court  held  that 
plaintiff's  contention  was  correct,  and  in  this  court,  under  the 
well-settled  rule  that  where  there  is  a  substantial  conflict  in 
the  evidence,  the  judgment  will  not  be  disturbed. 

The  other  assignments  of  error  are  as  to  the  introduction  of 
an  acoount-book.  The  plaintiff  had  testified  that  ^Hhere  was 
due  him  on  the  agreement  the  sum  of  $442.00,  and  that  much 
»  unpaid  at  the  rate  of  $1.00  a  head."  Another  witness 
stated  that  ''442  had  been  hauled  that  had  not  been  paid  for.'' 
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In  Tebattal  of  this,  the  defendant  showed  that  the  number 
had  not  beai  received.  Considering  that  the  agreement  was 
that  all  who  were  taken  in  the  vehicles,  waybilled  for  de- 
fendant's camps  as  the  basis  for  charging  one  dollar,  then  the 
evidence  produced  by  plaintiff  is  sufficient  to  establish  the 
fact  that  be  transi)orted  442  men  for  which  he  was  not  paid. 

But  the  question  arose  as  to  the  whole  number  of  men 
hauled  from  Uldah,  and  to  ascertain  this  a  book  of  plaintiff 
was  produced,  and  plaintiff  testified  that  it  was  the  book  in 
which  he  entered  the  names,  in  his  hand,  of  the  men  he  sent 
out  on  his  stage  and  from  the  statement  of  the  man  as  to 
name,  etc.,  each  day,  up  to  September  17th,  and  after  that  he 
copied  the  names  in  the  book  from  the  waybills  and  at  the 
time,  the  very  day  the  men  were  hauled,  and  that  the  book 
was  correctly  kept—that  is,  that  up  to  September  17th  he  was 
absolutely  certain  that  the  book  contained  a  correct  statement 
of  the  name  of  every  man  hauled,  and  that  after  that  time  it 
contained  a  correct  account  of  every  man  on  the  waybills  for 
defendant's  camps,  and  witness  Carothers,  who  was  in  plain- 
tiff's employ  and  made  out  the  waybills,  testified  that  he  put 
the  names  of  all  these  men  on  the  waybills. 

The  book  was  the  book  of  original  entry  up  to  September 
17th,  the  entries  made  therein  by  the  plaintiff  at  the  time  of 
the  transaction,  and  was  properly  introduced  in  evidence  for 
the  purpose  of  showing  the  number  of  men  sent  out  to  that 
date.  But  after  September  17th  the  waybills  constituted  the 
''original  entry,"  and  they  are  not  the  book  to  which  their 
contents  were  transcribed.  But  whether  it  was  error  to  intro- 
duce the  book  instead  of  the  waybills  is  immaterial,  because 
plaintiff's  evidence  as  to  the  number  of  passengers  not  paid 
for  was  uncontradicted 

Judgment  is  affirmed. 

McLaughlin,  J.,  and  Chipman,  P.  J.,  concurred. 
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[No.  80.    8.  F.  No.  3189.     First  Appellate  Dtstriet.— May  31,  1905.] 

J.   C.  MUEPHY,  Respondent,  v.   P.   B.   STELLING,  Ap- 
pellant. 

Appxai/— Motion  to  Dismiss— Law  of  Cass. — Where  a  motion  to  dis- 
xnjn  an  appeal  on  the  ground  that  the  order  appealed  from  was 
not  appealable  waa  denied,  the  order  denying  it  is  the  law  of  the 
ease,  and  a  snbseqnent  motion  to  dismiss  the  appeal  on  the  same 
ground  cannot  be  granted,  but  the  appeal  must  be  determined 
upon  its  merits. 

New  Tbial — Obdeb  Bkfusino  to  Settle  Statement  fob  DEFAtn/r 
nr  Pbesentation — ^Motion  fob  Belief — ^Disgbetion. — A  motion  for 
relief,  under  section  473  of  the  Code  of  Civil  Procedure,  from  an 
order  refusing  to  settle  a  proposed  statement  on  motion  for  new 
trial,  and  dismissing  the  proceedings  for  default  in  presentation  of 
the  statement  and  amendments  within  the  time  limited,  is  ad- 
dressed to  the  sound  discretion  of  the  court,  and  where  it  cannot  be 
said,  upon  the  facts  disclosed  by  the  record,  that  the  trial  court 
abused  its  discretion  in  denying  the  motion  for  such  relief,  its 
order  wiH  be  affirmed. 

iBw — ^NsQLECT  OF  MoYiNO  Pabty. — Where  it  appears  that  all  the  facts 
upon  which  the  motion  for  relief  was  founded  were  known  to  the 
moving  party  three  weeks  before  the  hearing  of  the  grounds  for 
objection  to  the  settlement  of  the  statement,  and  he  then  put  in 
BO  evidence  to  contradict  the  evidence  of  the  opposite  party  as  to 
his  neglect,  without  any  reason  disclosed  in  the  record  to  present 
such  matters  to  the  court  at  that  hearing,  it  cannot  be  said  that 
the  court  conunitted  error  in  denying  the  motion. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  denying  a  motion  for  relief  from  a  previoua 
order.    M.  H.  Hyland,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  B.  Eerwin,  for  Appellant 

Nicholas  Bowden,  for  Bespondent 

BLAIiL,  J. — This  is  an  appeal  by  defendant,  F.  E.  Stelling, 
from  an  order  made  by  the  trial  court  denying  api)ellant's 
motion,  made  under  section  473  of  the  Code  of  Civil  Pro- 
eedure,  to  be  relieved  from  an  order  theretofore  made,  re- 
fusing to  settle  appellant's  proposed  statement  od  motion 
lor  a  nerw  trial  and  dismissing  said  proceedings. 
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Counsel  for  respondent  moves  that  the  appeal  be  dismissed 
on  the  ground  that  the  order  appealed  from  is  not  appealable, 
but  he  has  heretofore  made  the  same  motion,  which  was  de- 
nied. {Murphy  V.  StelUng,  138  Cal.  641,  [72  Pac.  176].) 
The  order  denying  his  motion  to  dismiss  has  become  the  law  of 
the  case,  and  makes  it  necessary  to  determine  the  appeal  on  its 
merits. 

The  record  before  us  shows  that  after  judgment  for  plain- 
tiff, defendant  in  due  time  gave  notice  of  intention  to  move 
for  a  new  trial  on  a  statement  to  be  thereafter  settled;  that 
the  proposed  statement  was  served  on  respondent  in  due  tima, 
and  on  the  fifteenth  day  of  September,  1900,  (also  in  due 
time,)  respondent  served  his  proposed  amendments  thereto; 
that  thereafter,  during  the  month  of  October,  1900,  the  settle- 
ment of  said  statement  was  stricken  from  the  calendar,  and 
was  subsequently  restored  on  the  eighth  day  of  November, 
1901,  by  consent;  that  thereafter  plaintiff  objected  to  the 
settlement  of  the  said  proposed  statement  on  motion  for  a  new 
trial  on  the  grounds  and  for  the  reason  that  said  proposed 
statement  and  said  proposed  amendments  were  not  and  had 
not  been  presented  by  the  moving  party  to  the  judge  who  tried 
the  cause,  upon  five  days*  notice  to  the  adverse  party,  or 
delivered  to  the  clerk  of  the  court  for  the  judge  within  the 
time  required  by  law,  and  that  the  court  had  no  jurisdiction 
to  settle  said  proxwsed  statement;  that  thereupon  the  hearing 
of  said  matter  and  said  objections  was,  on  motion  of  said 
defendant,  P.  E.  SteUing,  continued  to  the  eighteenth  day  of 
November,  1901. 

Said  matter  and  the  hearing  thereof  was  again  continued 
by  the  court  to  the  ninth  day  of  December,  1901,  at  the  re- 
quest of  plaintiff. 

On  this  last-named  day  plaintiff  filed  and  presented  in 
evidence  the  affidavits  of  Pfister,  the  clerk,  and  of  Shilue, 
Schilling,  Sex,  Atgues,  and  Denker,  his  deputies,  together 
with  the  indorsement  on  the  said  proposed  statement  and 
amendments  as  follows:  ** Received  Sept.  28,  1900.  Henry 
A.  Pfister,  Clerk,  by  J.  M.  Shilue,  Deputy  Clerk." 

The  affidavits  above  referred  to  are  incorporated  in  the 
bill  of  exceptions,  and  strongly  tend  to  show  that  the  pro- 
posed statement  and  the  amendments  were  left  with  the  clerk 
September  28,  1900,  and  not  before.    This  was  three  dajya  toe 
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late.  The  defendant  did  not  offer  any  evidence  at  all  on  this 
hearing,  but  after  argument  of  the  respective  counsel  the 
matter  was  submitted  to  the  court  for  decision;  and  there- 
after, on  the  twenty-third  day  of  December,  1901,  the  court 
sustained  said  objections  of  said  plaintiff  to  the  settlement 
of  said  statement,  and  ordered  that  the  matter  of  said  settle- 
ment be  dismissed. 

Thereafter,  on  the  twenty-sixth  day  of  December,  1901, 
appellant  served  and  filed  a  notice  of  motion  to  be  relieved 
from  the  order  of  December  23,  1901,  and  that  said  statement 
on  motion  for  a  new  trial  be  settled,  on  the  ground  that  said 
order  of  December  23,  1901,  was  taken  and  obtained  by 
plaintiff  and  entered  against  defendant  by  reason  of  the 
mistake,  inadvertence,  and  excusable  neglect  of  defendant's 
attorney,  etc. 

With  this  motion  were  filed  aflSdavits  of  defendant's  attor- 
ney and  of  the  clerk  and  of  the  deputy  who  had  indorsed  the 
statement  as  received  September  28,  1900. 

On  the  hearing  of  defendant's  motion  the  said  last- 
m^itioned  affidavits  were  read  and  oral  testimony  given  by 
two  other  deputy  clerks.  Plaintiff  again  read  in  evidence  the 
same  affidavits  that  he  had  used  on  the  hearing  of  his  objec- 
tions to  the  settlement  of  the  proposed  statement.  The  court 
denied  defendant's  motion,  and  the  question  is  now  presented. 
Did  the  court  commit  error  in  so  doing! 

The  affidavit  of  counsel  for  defendant  tends  to  show  that 
he  did  in  fact  deliver  the  proposed  statement  and  the  amend- 
ments to  some  employee  of  the  clerk  in  the  office  of  said 
elerk  on  September  21,  1900;  and  contains  statements  as  to 
sickness  under  which  defendant's  counsel  labored  during  the 
year  1900,  engagements  of  the  court  and  counsd  for  plaintiff 
during  the  same  year,  and  of  the  fact  that  a  portion  of  the 
delay  in  bringing  the  matter  of  the  settlement  of  the  state- 
ment on  for  hearing  was  due  to  the  engagements  of  plain- 
tiff's counsel,  and  at  his  request,  and  the  like,  all  of  which 
might  well  have  been  presented  to  the  court  by  appellant  on 
the  hearing  of  respondent's  objection  to  the  settlement  of  the 
statement,  but  was  not.  Although  defendant's  counsel  was 
apprised  of  the  grounds  of  respondent's  objections  at  some 
date  between  November  8,  1901,  and  November  18, 1901,  and, 

X  cu.  Ajpp^— r 
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according  to  his  own  affidavit,  was  informed  on  November  18, 
1901,  of  the  indorsement  on  the  statement,  showing  its  re- 
ceipt by  the  clerk  September  28,  1900,  when  the  said  matter 
and  said  objections  came  on  to  be  heard  on  December  9,  1901, 
he  made  no  effort  to  contradict  or  to  avoid  in  any  way  by 
evidence  the  effect  of  any  of  the  evidence  offered  by  plaintiff. 
He  did  not  ask  for  a  continuance  to  prepare  affidavits,  al- 
though every  person  whose  affidavit  was  used  by  plaintiff  was 
a  clerk  of  the  court,  and  every  person  whose  affidavit  or 
evidence  was  subsequently  used  by  defendant  on  his  motion 
to  be  relieved  from  the  order  of  December  23d  was  one  of 
the  same  clerks  or  counsel  for  defendant.  No  fact  was  at- 
tempted to  be  proved  by  defendant  on  the  hearing  of  his 
motion  that  might  not  as  well  have  been  proven  by  him  on  the 
hearing  of  plaintiff's  objections  December  9,  1901,  and  no 
reason  was  given  in  the  affidavit  of  counsel  for  defendant,  or 
otherwise,  why  the  matters  that  he  relied  on  for  relief  from  the 
order  of  December  23,  1901,  were  not  presented  at  the  hear- 
ing on  December  9,  1901. 

In  Stonesifer  v.  KUbum,  94  Cal.  33,  [29  Pac.  332],  the 
party  in  default  made  application  for  relief  under  section  473 
before  any  steps  had  been  taken  for  settling  the  bill  of  excep- 
tions; and  on  the  hearing  the  trial  court  found  that  the  bill 
had  not  been  filed  in  time,  by  reason  of  mistake,  inadvertence, 
and  excusable  neglect,  etc.,  yet  being  of  the  opinion  that  it  had 
no  jurisdiction  to  settle  the  bill,  refused  to  settle  it.  This 
order  was  reversed. 

In  Banta  v.  Siller,  121  Cal.  415,  [53  Pac.  935],  the  proposed 
statement  came  up  for  hearing  in  the  trial  court  March  16th, 
and  upon  objection  of  respondent  the  court  refused  to  settle 
the  same.  On  the  same  day  appellant  served  notice  to  be 
relieved  from  the  order  refusing  to  settle  the  statement,  and 
the  court  granted  the  motion,  and  the  appeal  was  from  the 
order  granting  the  motion  to  be  relieved.  On  the  appeal  it 
was  held  that  in  granting  such  relief  the  court  certainly  did 
not  abuse  its  discretion.  So  in  this  case,  if  the  court  had 
granted  the  relief  it  may  be  that  we  would  have  been  unable 
to  say  that  it  had  abused  its  discretion  in  so  doing.  Never- 
theless we  do  not  think  that  under  the  facts  of  this  case  we 
can  say  that  the  court  abused  its  discretion  in  refusing  to 
grant  appellant's  motion  to  be  relieved  from  the  order  of 
December  23,  1901.  The  order  of  December  23d  seems  to 
have  been  elearly  justified  on  the  evidence  then  before  th« 
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eonrt,  as  the  appellant,  though  folly  advised  three  weeks 
before  the  hearing  of  the  grounds  ojp  the  objections  to  the 
settlement  of  the  statement,  put  in  no  evidence  to  contradict 
the  evidence  of  respondent.  The  real  matter  to  be  determined 
by  the  court  under  the  objections  of  plaintiff  at  the  hearing 
on  December  9,  1901,  was,  Should  the  court  settle  the  state- 
ment, or  should  it  refuse  to  do  so  T  Of  the  grounds  of  plain- 
tiflf's  objections  to  the  settlement  of  the  statement  defendant 
had  been  fully  advised  as  early  as  November  18,  1901;  and 
all  the  facts  uxx)n  which  he  subsequently  relied  to  secure 
relief  from  the  order  that  resulted  from  the  hearing  on  De- 
cember 9,  1901,  were  known  to  defendant's  counsel  on  and 
before  said  hearing;  and  yet  he  failed,  without  any  reason 
disclosed  in  the  record,  to  present  such  matters  to  the  court 
at  that  hearing.  The  matter  of  granting  relief  under  section 
473  is  largely  a  matter  of  discretion  with  the  trial  court. 

We  cannot  say,  under  the  facts  as  disclosed  by  the  record  in 
this  case,  that  the  trial  court  abused  its  discretion  or  com- 
mitted error  in  denying  appellant's  motion. 

The  motion  to  dismiss  the  appeal  is  denied.  The  order  ap- 
pealed from  is  affirmed. 

Cooper,  J.,  and  Harrison,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  30,  1905,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court  after  judgment  in 
the  district  court  of  appeal  was  denied  by  the  supreme  court 
cm  July  25,  1905. 


[No.  21.    FiiBt  Appellate  District. — June  1,  1905.] 

C.  S.  OLSEN,  Respondent,  v.  W.  H.  BIRCH  &  CO.  et  aL, 
Defendants;  HERMAN  ZADIG,  and  JAMES  SMITH, 
Appellants. 

VowBCiiOSUBB  or  LoNS  ON  YxsssL — Stay-Boms  on  AppsAii— Void  Bond 
— Ebbonxous  Judgment  against  Sureties. — Upon  appeal  from  a 
judgment  against  the  owners  of  a  vessel  foreclosing  liens  against  the 
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vessel  and  proriding  for  a  sale  of  the  vessd,  with  engines,  boikn, 
taekle,  apparel,  and  fumitore,  nnder  the  provisions  of  section  818 
et  seq.  of  the  Code  of  Civil  Procedure,  the  ordinary  bond  on  appeal 
is  sufficient  to  staj  execution,  and  a  stay-bond  given  under  sec- 
tion 942  of  the  Code  of  Civil  Procedure  in  twice  the  amount  found 
due  is  without  consideration  and  void,  and  a  judgment  against 
the  sureties  thereupon  must  be  reversed. 
iDd — Showing  or  Ebbos — Service  or  Bill  or  Exceptions. — Where  the 
erroneous  judgment  against  the  sureties  on  the  void  stay-bond 
appears  on  the  face  of  the  judgment-roll,  exclusive  of  the  bill  of 
exceptions,  it  is  immaterial  whether  the  bill  of  exceptions  was  not 
served  in  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisoo.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  L.  Campbell,  J.  S.  Spilman,  and  A.  A.  Sanderson,  for 
Appellants. 

H.  W.  Hutton,  for  Respondent. 

COOPER,  J. — ^Plaintiff  recovered  a  judgment  of  fore- 
elosure  and  sale  against  defendants,  W.  H.  Birch  &  Co.  and 
the  Yukon  and  Northwestern  Dredging  and  Transportation 
Company,  as  owners  of  the  steamship  City  of  Dawson  for 
the  foreclosure  of  certain  liens  against  the  said  vessel,  under 
the  provisions  of  chapter  6,  sections  813  et  seq.,  of  the  Code 
of  Civil  Procedure,  relating  to  actions  against  steamers,  ves- 
sels, and  boats. 

The  defendants  appealed  from  the  judgment  and  decree 
so  made,  and  gave  an  undertaking,  with  appeUants  as  sure- 
ties, in  double  the  amount  of  the  judgment,  for  the  purpose 
of  staying  execution  thereon.  The  judgment  was  affirmed 
on  appeal  (133  Cal.  479,^  [65  Pac.  1032] ),  and  upon  filing  the 
remittitur  in  the  court  below,  on  motion  of  counsel  for  plain- 
tiff, judgment  was  ordered  and  entered  without  notice  against 
the  appellants  as  sureties  on  said  undertaking  for  the  amount 
of  the  judgment  with  interest  and  costs.  From  this  judgment 
this  appeal  is  taken. 

The  sole  question  is  as  to  whether  there  was  any  considera- 
tion for  said  undertaking.  If  there  was  no  consideration 
the  sureties  are  not  liable,  and  the  judgment  must  be  reversed. 

186  Am.  at.  BflD.  S16. 
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In  the  jadgment  of  foreclosnre,  which  was  the  subject  of 
the  former  appeal,  it  was  decreed  that  plaintiff  have  judg- 
ment against  the  Ynkon  and  Northwestern  Dredging  and 
Transjwrtation  Company  for  the  sum  of  three  hundred  and 
eighty  dollars,  besides  interest  and  costs,  which  judgment 
provided  ''that  the  steamship  City  of  Dawson,  her  engines 
and  boilers,  tackle,  apparel,  and  furniture  are  liable  for  the 
payment  of  said  sums^  and  it  is  further  ordered  that  the 
sheriff  of  the  city  and  county  of  San  Francisco,  state  of 
California,  be  and  he  is  hereby  ordered  and  directed  to  sell 
the  said  steamer,  her  said  engines  and  boilers,  tackle,  apparel, 
and  furniture  in  the  manner  provided  by  law,  and  out  of 
the  proceeds  arising  from  such  sale  he  retain  his  fees,  dis- 
bursements and  commissions,"  and  pay  to  plaintiff  the 
amount  so  found  to  be  due  him,  with  costs. 

The  contention  of  plaintiff  is,  that  this  judgment  is  one 
which  ''directs  the  payment  of  money**  within  the  meaning 
of  section  942  of  the  Code  of  Civil  Procedure,  and  that  there 
should  have  been  given,  and  the  undertaking  was  given,  in 
twice  the  amount  of  the  judgment,  and  stayed  the  execution 
of  the  judgment  pending  the  appeal. 

If  the  judgment  obtained  in  the  foreclosure  proceedings 
was  a  judgment  directing  the  payment  of  money  within  the 
meaning  of  the  section  quoted,  then  the  appeal  bond  is  sup- 
ported by  a  valid  consideration,  but  we  do  not  think  it  was 
such  judgment. 

It  was  found  that  the  steamship  City  of  Dawson,  her  en- 
gines, boilers,  tackle,  etc.,  were  liable  for  the  payment  of  the 
amount  due  plaintiff.  No  personal  judgment  is  directed  to 
be  entered.  In  Owen  v.  Pamona  Land  etc.  Co.,  124  Cal.  331, 
[67  Pac.  71],  the  decree  directed  that  plaintiff  recover  judg- 
ment against  defendant  for  the  amount  of  the  several  sums  of 
money  named,  and  that  the  land  and  stock  be  sold,  and  the 
proceeds  applied  to  the  payment  of  the  amount  found  due. 
The  court  held  that  it  was  not  a  judgment  directing  the  pay- 
ment of  money  within  the  meaning  of  section  942,  and  in  the 
opinion  it  said:  "This  language  considered  by  itself  cer- 
tainly does  sustain  the  contention  of  respondent.  But  it  can- 
not be  taken  by  itself  disconnected  from  other  parts  of  the 
decree,  and  when  the  whole  decree  is  read  together  it  is  found 
to  be  in  substance  an  ordinary  decree  of  foreclosure,  in  whieh 
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certain  property  is  ordered  sold  and  its  proceeds  applied 
upon  an  ascertained  debt."  The  case  of  Central  Land  etc, 
Co.  V.  Center,  107  Cal.  193,  [40  Pac.  334],  is  to  the  same 


In  speaking  of  a  judgment  for  the  direct  payment  of  money 
nnder  section  942,  the  court  said,  in  Kreling  v.  KreUng,  116 
Cal.  460,  [48  Pac.  383] :  ''That  section  is  applicable  to  a  judg- 
ment which  directs  payment  by  the  defendant  of  a  specific 
amount  of  money,  and  which  can  be  directly  enforced  by  a 
writ  of  execution,  but  has  no  application  to  a  judgment 
which  may  be  satisfied  in  either  of  two  or  more  modes,  or 
which  cannot  be  enforced  against  the  defendant  until  after 
the  plaintiff  has  exhausted  another  remedy,  and  when  he 
is  liable  for  only  a  deficiency  in  the  proceeds  of  certain  prop- 
erty which  is  primarily  chai^eable  therefor." 

Section  949  of  the  Code  of  Civil  Procedure  provides:  **In 
cases  not  provided  for  in  sections  942,  943,  944,  and  945,  the 
perfecting  of  an  appeal  by  giving  the  undertaking,  or  making 
the  deposit  mentioned  in  section  941,  stays  proceedings  in  the 
court  below  upon  the  judgment  and  order  appealed  from." 
The  section  excepts  certain  cases  of  which  this  is  not  one. 

The  three-hundred-doUar  undertaking  provided  for  in  sec- 
tion 941  as  to  damages  and  costs  was  given. 

Section  943  provides  that  judgments  directing  the  assign- 
ment or  delivery  of  documents  or  personal  property,  and 
judgment  directing  a  sale  of  personal  property  upon  the  fore- 
closure of  a  mortgage  thereon,  may  be  stayed  by  the  things 
required  to  be  assigned  or  delivered  being  placed  in  the 
custody  of  such  officer  or  receiver  as  the  court  may  appoint, 
or  by  executing  an  undertaking  in  an  amount  to  be  fixed  by 
the  court  or  a  judge  thereof  and  in  the  manner  prescribed  as 
to  the  particular  judgment.  Section  944  provides  that  a  judg- 
ment directing  the  execution  of  a  conv^rance  may  be  stayed 
by  the  execution  of  the  conveyance  and  depositing  it  with 
the  clerk. 

Section  945  provides  that  if  the  judgment  direct  the  sale 
or  delivery  of  the  possession  of  real  property,  it  may  be 
stayed  by  executing  an  undertaking  to  the  effect  prescribed 
in  the  section  and  in  the  amount  fixed  by  the  oouri 
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We  are  unable  to  escape  the  oonelusion  that  as  this  case  is 
not  one  proyided  for  in  either  of  the  sections  referred  to  in 
section  949,  the  perfecting  of  the  appeal  by  giving  the  three- 
hnndred-dollar  undertaking  stayed  proceedings  in  the  courl 
below  pending  the  appeal.  The  undertaking  executed  bj 
api>ellants  was  unnecessary  and  did  not  stay  the  execution, 
and  worked  no  detriment  or  injury  to  plaintiff.  Appellants 
received  nothing  for  executing  and  giving  the  undertakinjj. 
Plaintiff  did  not  agree  to  forbear,  or  do  any  other  act  to  his 
injury. 

In  Powers  v.  Chdbot,  93  Cal.  266,  [28  Pac.  1070],  a  judg- 
ment had  been  obtained  for  the  foreclosure  of  a  chattel  mort- 
gage. On  appeal,  in  addition  to  the  three-hundred-dollar 
bond,  a  stay-bond  in  double  the  amount  of  the  judgment  was 
given.  It  was  held  that  the  bond  was  without  consideration 
and  void  as  to  the  sureties.  The  court  said :  ''The  undertak- 
ing was  not  given  in  pursuance  of  any  agreement  between  the 
parties,  but  simply  to  secure  a  statutory  privilege.  It  did 
not  have  that  effect,  and  was  therefore  wholly  without  con- 
sideration and  void,  and  could  not  be  valid  as  a  common-law 
undertaking." 

In  Owm  V.  Pomona  Land  etc.  Co.,  124  Cal.  333,  [57  Pac. 
71],  the  judgment  of  the  court  below  for  certain  sums  of 
money  was  declared  to  be  a  lien  upon  certain  land  and  water 
stock.  An  undertaking  in  proper  form  was  given  for  three 
hundred  dollars,  but  no  separate  undertaking  to  stay  proceed- 
ings. The  court  said:  **0n  the  whole,  it  appears  that  this  is 
a  case  not  covered  by  any  provision  of  the  statute  for  the  filing 
of  an  additional  stay-bond,  and  proceedings  on  the  judgment 
were  therefore  stayed  by  the  ordinary  undertaking  on  ap- 
peal.'' 

It  has  been  universally  held  that  a  stay-bond,  where  none 
is  required,  in  cases  similar  to  this,  is  without  consideration 
and  void.  {E$iaie  of  Kennedy,  129  Cal.  385,  [62  Pac.  64] ; 
Cewirai  Land  etc.  Co.  v.  Cmter,  107  Cal.  193,  [40  Pac.  334] ; 
Reay  v.  Butler,  118  Cal.  113,  [50  Pac.  375]  ;  McCallion  v.  Hi- 
bemia  etc.  Society,  98  Cal.  443,  [33  Pac.  329].) 

Plaintiff  claims  that  the  bill  of  exceptions  as  to  the  appel- 
lant Smith  cannot  be  considered,  because  it  was  not  served 
and  filed  within  the  time  allowed  by  law. 

But  if  it  be  conceded  that  the  bill  of  exceptions  was  not 
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served  in  time,  the  judgment-roll,  exclusive  of  the  bill  of  ex- 
ceptions, shows  the  error  relied  on. 

The  judgmeut  against  appellants  is  reversed. 

Hally  J.,  and  Harrison,  P.  J.,  concurred. 


[No.  22.     First  Appellate  Diatrict.— June  1,  1905.] 

In  the  Matter  of  the  Estate  of  N.  D.  THAYER,  Deceased. 
M.  J.  LAYMANCE,  Appellant,  v.  DENTON  UTTER, 
Executor,  Respondent. 

Estates  of  Decsased  Persons — Order  Settuno  Final  Account — ^Ap- 
peal— Eecord — Documents  not  Embodied  in  Bill  or  Excep- 
tions— Jurisdiction. — Upon  appeal  from  an  order  settling  the  final 
accounts  of  an  executor,  where  the  record  contains  only  the  order 
settling  the  account,  without  a  bill  of  exceptions,  documents  printed 
in  the  transcript  consisting  of  a  decree  of  partial  distribution,  a 
notice  of  appeal  therefrom,  and  a  remittitur  reversing  the  decree, 
filed  after  the  order  settling  the  account,  cannot  be  oonsidered  as 
showing  that  the  court  had  no  jurisdiction  to  settle  the  final 
account  pending  such  appeal. 

Id. — ^Account  not  in  Becord — Prior  Partial  Distribution — Presump- 
tion— Jurisdiction  Pending  Appeal. — A  decree  settling  the  final 
account  of  an  executor  does  not  necessarily  involve  any  question 
reepecting  the  d?strJbutiop.  of  the  estate;  and  where  the  account 
does  not  appear  in  the  record,  but  only  the  order  settling  it,  it  must 
be  presumed  to  contain  no  account  of  any  payment  made  under 
a  prior  decree  of  partial  distribution  appealed  from,  but  only 
accounts  of  receipts  and  payment  of  debts  of  the  decedent  and 
expenses  of  administration,  of  which  the  court  would  have  jurisdic- 
tion regardless  of  such  appeal. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  settling  the  first  account  of  an 
executor.     Frank  H.  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  A.  Sanderson,  for  Appellant. 

James  H.  Boyer,  for  Respondent. 
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HALL,  J. — ^This  is  an  appeal  by  M.  J.  Laymance,  who  ia 
described  in  his  notice  of  appeal  as  ''a  party  in  interest  in 
said  estate,  and  assignee  of  Mary  L.  Flick,  one  of  the  legatees 
and  devisees  under  the  last  will  and  testament  of  said  N.  D. 
Thayer,  deceased,"  from  an  order  settling  the  final  account 
of  the  executor. 

The  transcript  contairs  no  bill  of  exceptions  or  statement 
authenticated  in  any  way  by  the  judge  of  the  trial  court,  but 
contains  certain  documents  certified  to  by  the  clerk,  as  fol- 
lows:— 

1.  A  decree  of  partial  distribution  to  M.  J.  Laymanee, 
dated  and  filed  February  27, 1903. 

2.  A  notice  of  appeal  by  the  executor  and  certain  legatees 
from  said  decree,  dated  and  filed  March  6,  1903. 

3.  The  order  settling  the  final  account  of  the  executor, 
dated  and  filed  April  15, 1904,  (which  is  the  order  from  which 
this  appeal  is  prosecuted). 

4.  Remittitur  (setting  out  judgment  of  supreme  court  re- 
versing decree  of  partial  distribution),  dated  April  11,  1904, 
and  indorsed  "Filed  April  16,  1904." 

5.  Notice  of  appeal,  filed  June  14,  1904,  and  the  certificate 
of  clerk  that  an  undertaking  on  appeal  in  due  form  was 
filed. 

Appellant  in  his  brief  states  that  ''The  sole  question  in- 
volved in  and  by  this  appeal  concerns  the  power  and  jurisdic- 
tion of  the  said  superior  court  to  make  and  enter  an  order  in 
said  estate,  settling  and  allowing  the  final  account  of  the 
executor  prior  to  the  filing  of  the  said  remittitur  in  the  su- 
perior court." 

We  are  of  the  opinion  that  such  question  is  not  properly 
presented  by  the  record  before  us.  It  has  been  held  that  the 
judgment-roll  on  an  appeal  from  an  order  settling  the  ac- 
count of  an  executor  consists  of  the  petition  and  account,  and 
rexx)rts  accompanying  same,  objection  and  exceptions  thereto 
(if  any),  findings  of  the  court  (if  any),  and  order  settling 
account.  {Estate  of  Isaacs,  30  Cal.  106 ;  Estate  of  Page,  57 
Cal.  238 ;  MiUer  v.  Lux,  100  Cal.  609,  [35  Pac.  345,  639] .)  The 
only  one  of  these  documents  contained  in  this  transcript  is 
the  order  settling  the  account,  and  while  there  are  also  set 
forth  a  decree  of  partial  distribution,  a  notice  of  appeal 
tb^refrom^  and  the  remittitur,  they  are  not  contained  in  a 
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bill  of  exceptions,  as  required  by  rule  XXIX.  (See,  also, 
Nash  V.  Harris,  57  Cal.  242;  Herrlich  ▼.  McDcnaldy  80  Cal. 
472,  [22  Pac.  299].)  We  therefore  on  this  appeal  can  prop- 
erly take  notice  only  of  the  order  settling  the  account,  which 
on  its  face  does  not  disclose  the  fact  relied  on  as  showing  that 
the  court  had  no  jurisdiction  to  settle  the  account. 

But  if  it  be  conceded  that  on  the  record  before  us  we  may 
examine  the  various  documents  contained  in  the  transcript, 
we  are  of  the  opinion  that  the  court  had  jurisdiction  to  settle 
the  account. 

The  matter  of  settling  the  final  accounts  of  an  executor  or 
administrator  does  not  necessarily  involve  the  matter  of  dis- 
tribution of  the  estate  at  all.  Distribution  of  the  estate  to 
the  heirs  or  legatees  may  take  place  upon  the  settlement  of 
the  final  account  or  at  any  subsequent  time.  (Code  Civ.  Proc., 
sec.  1665.)  One  or  the  other  of  these  is  the  usual  course, 
though  the  law  allows  under  certain  conditions  a  partial  dis- 
tribution before  the  settlement  of  the  final  account.  (Code 
Civ.  Proc.,  sees.  1658,  1661.)  A  perfected  api)eal  ^'stays  all 
further  proceedings  in  the  court  below  upon  the  judgment  or 
order  appealed  from,  or  upon  the  matters  embraced  therein; 
.  .  .  but  the  court  below  may  proceed  upon  any  other  matter 
embraced  in  the  action  and  not  affected  by  the  order  appealed 
from.*'  (Code  Civ.  Proc,  sec.  946.)  Upon  an  order  simply 
settling  a  final  account  no  matter  concerning  the  distribution 
of  an  estate  would  be  necessarily  determined.  The  account 
rendered  in  this  case  is  not  in  the  transcript,  and  we  must 
therefore  assume  that  it  contained  no  aeeount  of  any  payment 
made  under  or  in  connection  with  the  order  of  partial  dis- 
tribution, but  only  accounts  of  receipts  and  payments  of  debts 
of  decedent  and  expenses  of  administration,  which  are  matters 
proper  to  be  considered  in  a  final  account.  These  matters 
are  not  affected  by  or  embraced  in  a  decree  of  partial  dis- 
tribution. It  certainly  is  not  shown  that  the  court,  by  its 
order  settling  the  final  account  of  the  executor,  determined 
any  matter  that  it  did  not  have  jurisdiction  to  determine  at 
that  time.  It  in  no  way  appears  that  any  payment  under 
the  decree  of  partial  distribution,  or  any  expense  incurred 
in  connection  therewith,  was  presented  by  the  final  account. 

Though  a  decree  of  distribution  and  a  decree  settling  a  final 
aeeount  are  sometimes  embraced  in  one  decree  of  eoort^  tlM 
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decree  settling  a  final  aceonnt  need  not  necessarily  in  any 
way  affect  the  manner  of  the  distribntion  of  the  estate. 
The  decree  settling  final  account  is  affirmed. 

Cooi>er,  J.y  and  Harrison,  P.  J.,  concurred. 


[No.  20.    First  Appellate  Distriet. — June  8,  1905.] 

SOCIETA  DI  MUTUO  SOCOESO,  Respondent,  v.  MAX 
MANTEL  et  al.,  Appellants;  and  P.  PIGONE  et  al., 
Respondents. 

Pbocbcdings  Supplbmshtabt  to  ExacunoN — Obdsb  Dibxctiko  Oae- 
NisHEB  TO  Pat  Judgmsmt-Cbeditoss — ^Bes  Aj>jTn>iOATA. — An  order 
in  proeeedings  supplementaiy  to  execution  directing  a  garnishee 
to  apply  a  misi  due  to  the  jndgment-debtor  to  be  paid  to  the  jndg- 
ment-ereditoTB  is  in  effeet  a  judgment  which,  if  not  appealed  from, 
is  res  adjudicata  and  condnsive  in  any  other  action  between  the 
garnishee   and   the    jndgment-creditoTB. 

Td. — Action  bt  Gabnishsx  to  DcTKaioNS  OoNmcnNG  Claims— Dx- 
rcNSX. — In  an  action  by  the  garnishee  to  determine  conflicting 
claims  between  an  assignee  of  the  claim  and  the  judgment- 
creditors,  the  pleading  and  proof  bj*  the  judgmeDt-ereditors  of  the 
supplementary  proceedings  as  an  estoppel  against  the  garnishee 
constitutes  a  complete  defense  against  the  right  of  the  garnishee  to 
withhold  the  money  from  them  or  to  pay  it  to  any  other  party. 

id^ — judomxnt  fob  assionel^— omission  to  find  upon  matmal 
Issues — Decision  against  Law — Reversal  of  New  Trial  Obdbu 
— ^Where  the  answer  also  pleaded  that  the  assignee  had  notice  of  the 
sapplementary  proeeedings,  and  by  failing  to  attend  upon  the  same 
was  estopped  thereby,  the  failure  to  find  upon  the  averments  of  the 
answer  as  to  the  supplementary  proeeedings  in  rendering  judgment 
for  the  assignee  and  against  the  judgment-creditors  was  a  decision 
against  law,  for  which  an  order  denying  a  new  trial  must  be  re- 
versed. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Franeisco  denying  a  new  trial.  J.  C.  B. 
Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ctoorge  E.  Lawrence,  for  Appellantiu 
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A.  D.  Spliyalo,  for  Gtoorge  Figone,  Bespondent. 
DevotOy  Richardson  &  hong,  for  Plaintiff-Bespondent. 

HARRISON,  P.  J. — ^In  the  complaint  herein  the  plaintiff 
alleges  that  in  1896  the  appellants  Mantel  et  al.  recovered 
a  judgment  in  the  superior  court  of  San  Francisco  against 
their  co-defendant  Figone  for  $2,230,  upon  which  an  execu- 
tion was  issued,  by  virtue  of  which  the  sheriff  of  San  Fran- 
cisco levied  upon  any  moneys  in  their  hands  that  might  be 
owing  from  them  to  said  Figone,  and  that  the  said  execution 
was  thereafter  returned  wholly  unsatisfied;  that  in  January, 
1900,  Figone  recovered  a  judgment  against  the  plaintiff  in 
said  superior  court  for  the  sum  of  sixty-three  dollars ;  that  the 
defendant  Splivalo  claims  that  the  moneys  so  adjudged  to 
be  due  from  it  to  Figone  were  assigned  to  him  prior  to  the 
entry  of  said  judgment,  and  prior  to  the  levy  of  the  execu- 
tion in  fayor  of  the  appellants;  and  that  since  said  assign- 
ment he  has  been  the  owner  thereof,  and  claims  that  he  is 
entitled  to  receive  the  amount  of  said  judgment  from  the 
plaintiff ;  that  it  still  has  said  money  and  is  ready  and  willing 
to  pay  it  to  the  one  entitled  thereto,  but  that  by  reason  of  the 
said  conflicting  claims  it  does  not  know  to  whom  it  should  pay 
the  same.  It  therefore  asked  that  all  of  the  defendants  ap- 
pear and  set  forth  their  respective  rights  to  the  said  money, 
and  that  the  court  determine  which  party  is  entitled  to  the 
same. 

The  appellants  answered  the  complaint,  setting  forth  cer- 
tain facts,  showing  the  judgment  in  their  favor  against  Fig- 
one, and  that  after  the  garnishment  upon  the  plaintiff  by 
virtue  of  said  judgment  they  had  instituted  proceedings  sup- 
plementary to  the  execution  issued  thereon,  and  that  in  such 
proceedings  the  superior  court  had  determined  that  the  plain- 
tiff was  indebted  to  Figone  in  the  sum  of  sixty-three  dollars, 
and  had  made  an  order  that  the  plaintiff  immediately  pay  said 
sum  of  money  to  these  appellants,  in  partial  satisfaction  ot 
their  judgment  against  Figone ;  that  said  order  had  not  been 
appealed  from  or  set  aside,  but  was  in  full  force  and  effect, 
and  had  become  final.  That  by  reason  thereof  the  plaintiff  is 
estopped  from  denying  its  indebtedness  to  them  in  said  sum 
of  sixty-three  dollars,  and  from  alleging  that  there  is  any 
oontroyersy  as  to  whom  it  should  pay  the  same.    They  also 


June,  1905.]     Socibta  di  Mxrruo  Sooobso  i;.  Haktsl.  109 

allege  that  the  defendant  Splivalo  has  no  right  to  or  interest 
in  said  money;  that  he  had  knowledge  and  notice  of  said 
supplementary  proceedings,  and  refused  to  attend  or  be 
present  at  the  examination  therein  of  the  plaintiff,  and  that 
by  reason  thereof  he  is  estopped  from  making  any  claim 
thereto,  and  from  denying  that  they  are  entitled  to  receive 
the  same.  The  defendant  Splivalo,  in  his  answer  to  the 
oomplaint,  alleged  that  he  was  the  holder  and  owner  of  the 
judgment  in  favor  of  Pigone  against  the  plaintiff  by  virtue 
of  an  assignment  from  Figone  prior  to  its  entry  of  the  claim 
upon  which  it  was  rendered. 

At  the  trial  of  the  cause  the  court  found  that  the  appellants 
had  obtained  the  said  judgment  against  Figone,  and  that 
under  an  execution  issued  thereon  a  garnishment  had  been 
served  upon  the  plaintiff  covering  all  moneys  due  or  owing 
from  it  to  Pigone;  that  prior  to  the  date  of  said  judgment 
Figone  had  assigned  to  the  defendant  Splivalo  his  claim 
against  the  plaintiff  upon  which  an  action  was  then  pending, 
and  that  in  January,  1900,  judgment  had  been  rendered 
thereon  by  the  superior  court  in  favor  of  Figone  for  the  sum 
of  sixty-three  dollars. 

Upon  these  findings  of  fact  the  court  rendered  judgment 
that  the  plaintiff  pay  to  Splivalo  the  amount  of  the  judg- 
ment against  it,  and  that  it  recover  its  costs  from  the  appel- 
lants. 

The  appellant  moved  for  a  new  trial  upon  several  grounds, 
and  the  said  motion,  taken  upon  a  bill  of  exceptions,  was 
denied.  From  this  order  the  defendants  Mantel  have  ap- 
pealed— ^the  principal  grounds  urged  upon  the  appeal  being 
that  the  decision  was  against  law  in  that  the  court  failed  to 
make  findings  upon  certain  material  issues  of  fact  presented 
by  their  answer,  especially  that  it  made  no  finding  of  fact 
upon  the  issues  presented  by  their  allegations  setting  up  the 
proceedings  supplementary  to  execution  upon  their  judgment 
against  Figone. 

At  the  trial  these  appellants  offered  in  evidence  the  record 
of  their  supplementary  proceedings,  and  an  order  of  the 
eourt  made  therein  directing  the  plaintiff  to  pay  to  them  the 
said  sum  of  sixty-three  dollars,  to  be  applied  towards  the 
satisfaction  of  their  judgment  against  Figone ;  and  that  said 
pajrxnent  should  be  and  operate  as  a  satisfaction  of  the  judg- 
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ment  recovered  by  Pigone  against  it,  which  Splivalo  claimed 
had  been  assigned  to  him.  This  evidence  is  not  shown  to 
have  been  qualified  by  any  other  evidence,  and  the  appellants 
were  entitled  to  a  finding  thereon  if  the  facts  thereby  estab- 
lished were  material  to  the  issues  before  the  court,  and  if  the 
effect  of  such  finding  would  be  to  invalidate  the  judgment 
rendered  upon  the  other  findings.  (See  WinsUno  v.  Qifhran- 
sen,  88  Cal.  450,  [26  Pac.  504].) 

The  order  of  the  superior  court  made  in  the  supplementary 
proceedings,  directing  the  payment  by  the  plaintiff  to  these 
appellants  of  sixly-three  dollars  was  ''the  final  determina- 
tion of  the  rights  of  the  parties  in  the  proceedings,  and  in 
effect  constituted  a  judgment  on  which  an  execution  might 
have  been  issued  and  from  which  an  appeal  might  have  been 
taken.''  {Braman  v.  Drobaz,  93  Cal.  647,  [29  Pac.  254].) 
No  appeal  having  been  taken  therefrom,  and  the  time  for  such 
appeal  having  expired,  the  order  had  become  final.  It  was 
therefore  res  adjudicata  as  between  the  plaintiff  herein  and 
the  appellants,  and  estopped  the  plaintiff  from  disputing  its 
liability  to  these  appellants  in  any  other  action.  (See  Mc- 
Cullough  V.  Clark,  41  Cal.  298.)  The  averments  in  the 
answer  of  the  appellants  upon  this  point  raised  a  material 
issue  between  them  and  the  plaintiff,  and,  if  found  by  the 
court  to  be  established  by  evidence,  would  constitute  a  defense 
to  any  right  of  the  plaintiff  to  withhold  the  money  from  them 
or  to  pay  it  to  any  other  party ;  and  they  were  entitled  to  a 
finding  upon  the  truth  of  these  averments.  If  such  finding 
had  been  made  in  accordance  with  their  claim  it  would  have 
countervailed  the  other  findings  made  by  the  court,  and  neces- 
sitated a  judgment  against  the  plaintiff  and  in  their  favor  for 
the  said  sum  of  sixty-three  dollars.  The  judgment  rendered 
by  the  court  without  making  any  finding  thereon  was  there- 
fore a  decision  against  law,  for  which  appellants  were  entitle<i 
to  a  new  trial. 

The  order  appealed  from  is  reversed,  and  the  superior 
court  is  directed  to  grant  a  new  triaL 

Cooper,  J^  and  Hall,  J^  coneurred. 
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[Ko.   29.    First  AppeData  BiBtriet-^mie   t,   1905.] 

ICAEGAEET  STODDARD,  Admmistratrix,  etc.,  Respond- 
ent, V.  MARY  NBWHALL  and  CARL  NBWHALL, 
Appellants. 

BaPHVm    BT    ASXDnsnLA^TBlZ— EVIDENGI — TyEOLARkTlOV    OF    DXCBASXD 

AAAnvsT  IHTEKIST. — In  an  aetion  bj*  an  adminiatratriz  to  reeoTer 
tools  in  possession  of  the  decedent  as  the  property  of  his  estate, 
where  the  defendant  was  the  mother  of  the  deeedent  and  testified 
that  the  tools  belonged  to  her,  that  her  son  was  employed  as  fore- 
man in  her  orchard  and  kept  the  tools  at  his  house  as  matter  of  eon- 
▼emenee,  it  was  error  to  ezehide  e?idenee  of  the  declarations  of 
the  deceased  against  his  interest  in  support  of  the  defendant's 
testimony.  The  declarations  were  admissible  against  the  plaintiff, 
who,  in  her  capacity  as  administratrix,  is  saeeessor  in  interest  of 
the  deceased,  within  the  meaning  of  section  1858  of  the  Code  of 
C&Til  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  trial.  M.  H. 
Hyland,  Judge. 

The  faetB  are  stated  in  the  opinion  of  the  eourl 

James  R.  Lowe,  and  L.  B.  Archer,  for  Appellants. 

W.  A.  Bowden,  for  Respondent. 

COOPER,  J. — This  action  was  brought  by  plaintiff  as  ad- 
ministratrix for  the  recovery  of  a  large  number  of  articles 
of  personal  property  of  the  estate  of  plaintiff's  intestate, 
which  the  defendants  are  alleged  to  have  taken  possession  of 
and  conveyed  away,  and  for  damages  in  double  the  value 
of  the  property  so  taken.  Judgment  was  rendered  in  favor  of 
plaintiff  for  the  recovery  of  a  portion  of  the  property  de- 
scribed in  the  complaint,  or  the  value  thereof,  found  to  be 
$287.50,  and  for  the  further  sum  of  $287.50  (being  double 
damages)  and  for  costs.  This  appeal  is  from  the  judgment 
and  order  denying  defendants*  motion  for  a  new  trial. 

Among  the  articles  which  the  complaint  charges  the  de- 
fendants with  having  taken  was  a  lot  of  tools.  Deceased  is 
alleged  to  have  been  the  owner  of  said  tools.    Plaintiff  intro- 
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dnced  evidence  tending  to  show  that  deceased  was  in  pos- 
session of  said  tools  up  to  the  time  of  his  death.  The  witness 
Franks  testified  in  cross-examination  that  deceased,  while  in 
possession  of  the  tools,  told  him  that  the  tools  belonged  to 
deceased 

The  defendant  Mary  E.  Newhall  is  the  mother  of  deceased. 
She  testified  that  the  tools  belonged  to  her,  and  that  deceased 
was  employed  by  her  as  foreman  in  her  orchard;  that  he 
kept  most  of  the  tools  "at  the  dryer  and  engines  at  his  house" 
because  it  was  more  convenient  for  him  for  them  to  be  there. 

It  is  thns  apparent  that  one  of  the  important  issues  at  the 
trial  was  aa  to  the  title  of  these  tools.  Defendants  attempted 
to  prove  by  the  witnesses  G^r  and  Stoddard  declarations 
made  by  deceased  to  them  to  the  effect  that  the  tools  belonged 
to  his  mother  and  that  he  was  keeping  them  in  his  basement 
because  it  was  more  convenient.  Several  questions  were 
asked  for  the  purpose  of  eliciting  testimony  as  to  what  de- 
ceased stated  to  the  witnesses  as  to  the  ownership  of  the  tools. 
The  court  sustained  the  plaintiff's  objections  to  each  of  such 
questions,  and  the  rulings  are  now  complained  of  as  erroneous. 

The  declarations  were  declarations  by  deceased  against  his 
interest,  and  the  evidence  was  admissible.  The  courts  hold 
such  declarations  admissible  because  of  the  extreme  improb- 
ability of  their  falsehood.  The  regard  which  men  pay  to 
their  own  interests  is  deemed  a  sufficient  security  that  any 
statement  or  declaration  against  interest  should  be  received. 
The  admission  of  such  evidence  is  subject  to  the  objection 
that  it  is  easily  fabricated,  and  the  party  who  is  alleged  to 
have  made  such  statement  is  beyond  the  reach  of  the  process 
of  the  court,  and  hence  cannot  contradict  it ;  but  this  objection 
goes  to  the  weight  of  the  evidence,  and  not  to  its  admissibility. 
The  testimony  as  to  such  declarations  should  be  carefuUy 
scrutinized  in  view  of  all  the  surrounding  circumstances  and 
the  motives  or  interest  of  the  witness.  If  in  the  light  of  all 
the  circumstances,  and  the  credibility  of  the  witnesses,  the 
judge  or  jury  believe  that  such  declaration  was  made,  they 
are  to  consider  it  as  any  other  fact  in  the  case.  Section  1853 
of  the  Code  of  Civil  Procedure  provides:  "The  declaration, 
act,  or  omission  of  a  decedent,  having  sufficient  knowledge  of 
the  subject,  against  his  pecuniary  interest,  is  also  admissible 
as  endence  to  that  extent  against  his  successor  in  interest." 
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The  plaintiff,  in  her  capacity  as  administratrix,  is  the  sa^- 
eessor  in  interest  of  her  deceased  hnsband.  It  was  said  by 
Gockbnm,  C.  J.,  in  Regina  y.  Overseers  of  Birmingham,  1 
Best  &  Smith  (Q.  B.)  768:  "Now,  it  has  been  held  over  and 
oyer  again,  in  the  analogous  case  of  declarations  against 
pecuniary  interest,  that  the  declaration  of  the  deceased  per- 
son may  be  received,  not  only  to  prove  so  mnch  contained  in  it 
as  is  adverse  to  his  pecuniary  interest,  but  to  prove  collateral 
facts  stated  in  it;  at  all  events,  so  far  as  it  relates  to  facts 
which  are  not  foreign  to  the  declaration,  and  may  be  taken  to 
have  formed  a  substantial  part  of  if 

In  Peace  v.  Jenkins,  10  Ired.  (32  N.  C.)  356,  the  supreme 
court  of  North  Carolina  held  that  declarations  of  a  deceased 
person  in  regard  to  his  indebtedness  were  competent  in  an 
action  to  recover  personal  property  where  the  consideration  of 
the  bill  of  sale  was  attacked.  The  court  said :  **  John  T.  Peace 
was  dead,  and  his  declarations  were  relevant  to  the  very 
matter  in  dispute,  to  wit,  his  indebtedness  to  Josiah  Peace, 
and  upon  a  question  of  fraud  and  against  his  interest.  Its 
aptness  to  prove  that  fact  of  indebtedness  was  to  be  con- 
sidered of  by  the  jury  in  deciding  on  its  weight,  from  the  time 
and  circumstances  under  which  it  was  made." 

(See,  further,  1  Greenleaf  on  Evidence,  sec.  147  and  notes ; 
Chamberlayne's  Best  on  Evidence,  sees.  500-503,  and  Ameri- 
can notes;  9  Am.  ft  Eng.  Enoy.  of  Law,  2d  ed.,  p.  8,  and 
notes.) 

It  is  not  neeeooagy  to  decide  the  question  as  to  whether  or 
not  the  complaint  and  findings  supxx)rt  the  judgment  for 
double  damages.  As  the  case  must  be  retried,  we  will  pre- 
sume that  the  court  will  see  that  the  findings  are  supported 
by  the  pleadings  and  the  evidence. 

The  judgment  and  order  are  reversed. 

Hall,  J.,  and  Harrison,  P.  J.,  eoneumd. 
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[No.  17.    TUrd  Appellate  Distriet— ^vne  S,   1906.] 

W.  H.  LAMBEBT,  Appellant,  ▼.  EMMA  LAMBEBT,  B^ 

spondent. 

DiroBOB— Divzsxoif  ov  OomnTHifT  PitDPJun'n — ^Apiesaoawra  of  Plsap- 
DffGS— Iboonsistbmt  Fihdings  Disbbqabdkd.— Where  the  complaint 
of  a  hoeband,  in  an  aetion  for  divoree  on  the  ground  of  desertion, 
aUeg^ed  that  property  deeeribed  in  the  eomplaint  was  oommnnitj 
property,  and  the  answer  exprealj  admitted  that  allegation,  the 
faet  admitted  hy  the  pleadings  mnst  be  treated  as  found,  and  the 
finding  of  any  probatire  faets  ineonsistent  therewith  must  be  dis- 
regarded; and  the  eoort,  upon  granting  the  deeree,  was  authorised 
to  divide  the  property,  as  eooummi^  property,  equally  between 
the  parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
lano County.    A.  J.  BuddeB,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  oourt 

CLuk  &  Caazk,  for  Appellant 

George  A.  Lamont,  for  Bespondent 

MoLATTGHLIN,  J. — ^The  appellant  sued  for  and  was 
granted  a  divorce  from  respondent  on  the  ground  of  de- 
sertion. Li  paragraph  fourteen  of  his  complaint  it  was 
alleged:  ''That  there  is  community  property  belonging  to 
plaintiff  and  defendant,  160  acres  of  hill  land,  and  some  stock 
and  farming  implements."  This  averment  was  not  denied  in 
the  answer.  On  the  contrary,  its  truth  was  expressly  admit- 
ted. This  admission,  manifestly,  made  a  finding  unnecessary, 
but  the  lower  court,  in  the  finding  of  facts,  recited  that  this 
particular  parcel  of  hill  land  was  purchased  by  and  conveyed 
to  plaintiff  before  his  marriage  with  defendant.  That  about 
eight  hundred  dollars  of  the  purchase  money  was  borrowed 
by  plaintiff  from  defendant  before  marriage,  the  plaintiff 
giving  to  defendant  his  promissory  note  for  said  sum,  which 
note  has  not  been  paid.  That  eleven  hundred  and  fifty 
doUars  of  the  purchase  price  paid  was  mon^  received 
from  the  sale  of  certain  water-rights  appurtenant  to  said  land. 
That  the  remainder  of  the  purchase  priee  was  paid  fram 
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money  earned  by  the  hnsband  and  wife  after  marriage. 
The  eonclnsions  of  law  contained  a  recital  that  this  parcel 
of  land  **i8  the  community  property  of  plaintiff  and  defend- 
ant,'* and  in  the  decree  this  land  is  so  treated,  and  is  equally 
divided  between  the  parties.  From  this  portion  of  the  decree 
plaintiff  appeals,  on  the  ground  that  it  is  not  supported  by 
the  findings  of  fact  He  contends  that,  under  the  findings, 
the  land  mentioned  was  his  separate  property,  and  that,  as 
the  decree  awards  him  a  divorce  upon  the  ground  of  respond- 
ent's  desertion,  the  court  had  no  power  to  divide  such  sep- 
arate property  equally  between  the  parties.  (Citing  Civ. 
Code,  sec.  146.) 

The  solution  of  the  problem  thus  presented  depends  in  a 
great  measure  upon  the  legal  effect  of  the  unnecessary  finding 
of  probative  facts  above  mentioned.  That  such  finding  was 
unnecessary  is  established  by  many  authorities.  {First  JVo- 
iianal  Bank  v.  Maxwell,  123  Cal.  366,  [69  Am.  St  Bep.  64,  55 
Pac.  980] ;  Faulkner  v.  Bondoni,  104  CaL  143,  [37  Pac.  883] ; 
Gregory  v.  Gregory,  102  Cal.  52,  [36  Pac.  364].)  That  it  is  a 
finding  of  probative  facts  is  so  plain  that  no  citation  of  au- 
thorities seems  necessary.  ''Facts  admitted  by  the  pleadings 
should  be  treated  as  'found.'  If  the  court  finds  adversely  to 
the  admission,  such  finding  should  be  disregarded  in  determin- 
ing the  question  whether  the  proper  conclusion  of  law  was 
drawn  from  the  facts  found  and  admitted  by  the  pleadings." 
{In  re  Doyle,  73  Cal.  570,  [15  Pac  125] ;  Ortega  v.  Cordero, 
88  Cal.  226,  [26  Pac.  81].)  In  the  latter  case  it  was  said: 
'^Any  finding  adverse  to  the  admitted  facts  drops  from  the 
record,"  and  it  has  been  held  time  and  again  that  findings 
contrary  to  the  facts  admitted  by  the  answer  must  be  disr»> 
garded.  {Bradbury  v.  Cronise,  46  Cal.  289;  Burnett  v. 
Steams,  33  CaL  474;  Budel  v.  Los  Angeles  County,  118  CaL 
287,  [50  Pac.  400].)  The  reason  underlying  this  rule  is 
obvious.  Courts  may  decide  where  there  is  a  difference,  but 
they  cannot  make  differences  where  none  exist  If  a  finding 
of  an  ultimate  fact,  contrary  to  admissions  in  the  plead- 
ings "drops  from  the  record,"  how  much  stronger  is  the 
reason  why  a  finding  of  mere  probative  or  evidentiary  facts 
must  fall  before  such  admissions.  It  needs  but  the  state- 
ment of  the  proposition  to  show  that  evidence,  no  matter 
how  eonetative,  mast  be  idle  as  against  an  express  ad- 
nuBBon  in  a  pleftrting,    And  H  needs  as  little  reflection  to 
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oonyince  that  a  finding  of  evidentiary  facts  can  be  no  more 
potent  in  this  regard  than  the  evidence  on  which  it  rests. 
Waiving  the  proposition  that  the  recital  as  to  the  sttUus  of 
this  property  in  the  conclusions  of  law  might  be  viewed  as 
a  finding  of  ultimate  fact,  nullifying  the  finding  of  pro- 
bative factSy  and  resting  on  the  admissions,  it  is  dear  that 
under  the  pleadings  the  conclusion  was  the  only  one  the 
court  could  reach.  Theref  ore,  the  decree,  resting  upon  the  ad- 
missions in  the  answer  '^as  facts  found,''  is  fully  supported. 
The  judgment  is  aflSrmed. 

Chipman,  P.  J^  and  Buckles,  J.,  eoneuxred. 


[He.  22.    Third  Appellate  Disfcriet— Jane  8,  190S.] 

PEED  MICHABLSON,  Appellant,  v.  FRANK  W.  FISH, 

Bespondent 

Appbal  noM  JuDQMXMT — ^BzpzaiLTiON  ov  Tdis— DuiiiBSAlib— An  appeal 
from  a  jadgment  taken  more  than  sbs  months  after  its  entry  most 
be  diHmJMed 

Nxw  Taiii/— fipicmoATioNS  oar  iHSunpiGixNOT  or  BvnxKiraa— Acbbd 
Btatemzmt — ^Absxhob  of  OBjxcnoN. — Where  the  epeeifloatiomi  of 
insofieien^  of  the  e^idenee  were  made  in  an  agreed  etntement 
eabBtantiaUj  embodying  the  teetimonj,  and  plain]/  pointed  to  the 
piftiealar  defect  in  the  proof,  and  no  objection  -was  made  thereto, 
though  the  coort  evidently  passed  upon  the  motion  with  the  agreed 
statement  before  it,  the  speeifleations  most  be  deemed  soflieient. 

I^XNS  YOa  UNPAB)  LABOB  on  PXBSONAL  PBOPBaTT-— BAnaOEMT — ^EXGLU- 

Bivx  PossKsaiON  EssfirrxAL. — ^A  lien  for  unpaid  labor  bestowed  on 
penosal  property  exists  only  in  favor  of  a  bailee  for  hire  who  has 
an  independent  and  exclusive  poeseasion  of  the  property,  persouJly 
or  by  agent,  before  and  during  the  service  required  for  the  par- 
ticular purpose  of  making,  repairing,  altering,  improving,  or  pro- 
tecting the  article  upon  which  he  daims  a  lien. 
la. — ^MASTxa  amd  Skbvant — ^Possxssion  or  EicFLOTxa— MANurAoruxc 
or  Bbakby — Stobagx  with  Emplotss — ^Absbngi  or  Libn  roa 
Wioas. — ^Where  the  relation  of  master  and  servant  exists,  the  pos- 
session of  the  servant,  during  the  term  of  his  employment,  is  the 
possession  of  his  employer,  and  he  can  have  no  lien  on  a  mana- 
factured  article  which  is  in  part  the  product  of  his  labor.  One 
employed  as  general  manager  in  a  distillery  has  no  lien  on  the 
manufactured  branny  in  part  of  the  product  of  his  labor,  and  the 
sobsequent  stoiage  of  the  manufactured  brandy  by  the  employer, 
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with  tlM  oofOMnt  of  the  employee,  in  the  eeDmr  of  the  latter,  doei 
Boi  anthoiiie  him  to  retain  poseeBrion  thereof  againet  the  eoi- 
plojer  mtil  his  imgeB  are  paid. 

APPEAL  from  a  judgment  of  the  Saperior  Conrt  of  Shasta 
County  and  from  an  order  denying  a  new  triaL  Edward 
Sweenqr,  Judge. 

Tlie  facts  are  stated  m  the  opinion  of  the  court 

Watson  ft  Bush,  for  Appellant 

D.  O.  Beid,  for  Bespondent 

McGLAUGHLIN,  J.— This  action  was  brought  by  plaintiff 
to  recover  possession  of  eleren  casks  of  brandy,  with  damages 
for  withholding  jKMsession  of  the  same.  The  defendant,  an- 
swering the  complaint,  denied  that  plaintiff  owned,  or  was 
entitled  to  the  possession  of  the  brandy,  or  had  at  any  time 
demanded  possession  of  the  same.  As  a  special  defense,  and 
as  ground  for  affirmative  relief,  he  alleged:  That  he  was 
employed  by  one  Annie  Kline  Bickert  as  a  distiller  to  make 
and  manufacture  brandy,  at  an  agreed  wage  of  seventy-five 
doUars  per  month;  that  he  was  to  receive  one  hundred  and 
twenty-five  doUars  for  certain  fruit  furnished  by  him  to  said 
employer;  that  his  employer  was  using  plaintiff's  distillery 
in  making  said  brandy,  under  permission  from  plaintiff;  that 
he  worked  under  said  employment  eight  months,  and  that  no 
part  of  his  said  wages,  or  of  the  money  due  for  said  fruit, 
had  be^i  paid;  that  he  was  in  iKMsession  of  said  brandy  until 
it  was  wrongfully  taken  from  him  under  a  writ  of  replevin; 
that  he  was  entitled  to  retain  possession  of  the  same  until  he 
was  paid  for  his  labor  in  making  it.  The  prayer  was,  that  he 
be  adjudged  entitled  to  the  possession  of  the  brandy,  and,  in 
case  it  could  not  be  returned,  to  its  value. 

The  findings  recite  that  the  plaintiff  is  the  owner  of  the 
brandy,  and  that  he  had  demanded  and  been  refused  pos- 
session of  two  casks  thereof.  The  other  facts  were  found 
substantially  as  set  forth  in  the  answer,  except  as  to  the 
amount  due  for  labor  and  services,  which  was  fixed  at  two 
hundred  and  twenty-five  doUars.  It  is  further  found:  ''That 
before  giving  up  possession  of  said  brandy  he  [defendant] 
\  CTitit'^  to  be  paid  for  his  labor  in  making  the  same,  to  the 
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eictent  of  $225.00,  which  said  amonnt  was  a  lien  upon  said 
brandy  far  the  labor  of  defendant  in  making  the  same," 
The  eonclusioDs  of  law  contained  a  reeital  of  like  tenor, 
and,  further,  that  defendant  was  entitled  to  possession  of  the 
brandy.  Judgment  was  entered  accordingly,  and  from  this 
judgment  and  an  order  denying  his  motion  for  a  new  trial 
plaintiff  appeals. 

The  appeal  from  the  judgment  was  taken  more  than  six 
months  after  the  judgment  was  made  and  entered,  and  it 
must  therefore  be  dismissed.  (Code  Civ.  Proc,  sec.  939,  subd. 
1;  Henry  v.  Mergvire,  111  Cal.  1,  [43  Pac.  387.]) 

The  motion  for  a  new  trial  was  based  upon  an  agreed  state- 
ment of  the  case.  It  contains  no  assignments  of  error,  save 
four  si)ecifieations  of  particulars,  in  which  the  evidence  is 
insufScient  to  sustain  the  decision  of  the  court.  These  specifi- 
cations are  assailed  as  being  too  general  and  uncertain.  We 
do  not  think  the  court  or  opposing  counsel  could  have  had 
any  doubt  as  to  what  evidence  should  be  put  into  the  state- 
ment, for  the  specifications  plainly  point  to  the  particular 
defect  in  the  proof.  No  objection  appears  to  have  been  made 
that  the  specifications  were  insufficient,  though  the  court  evi- 
dently passed  upon  the  motion  with  the  agreed  statement 
before  it.  The  testimony  appears  to  be  substantially  em- 
bodied therein.  Under  the  liberal  rule  recently  declared  by 
the  supreme  court  the  specifications  are  entirely  sufficient 
{Jones  V.  Goldtree  Brothers  Co.,  142  Cal.  383,  [77  Pac.  939] ; 
American  Type  etc.  Co.  v.  Packer,  130  Cal.  462,  [62  Pac.  744.] 

The  principal  question  presented  by  such  specifications 
is  this,  Does  the  ordinary  relation  of  master  and  servant 
alone  entitle  the  servant  to  a  lien  on  a  manufactured  article 
which  is  in  part  the  product  of  his  labor  f  According  to  the 
testimony  of  defendant,  he  was  employed  to  work  in  this 
distillery  as  a  distiller  and  general  manager.  He  had  charge 
of  the  distill  and  of  the  grape-pickers,  and  worked  at  anything 
and  everything  about  tiie  premises.  Aside  from  the  grape- 
pickers,  at  least  three  men,  Benton,  Jewell,  and  Bickert,  as- 
sisted in  making  the  brandy.  After  being  manufactured,  the 
brandy  was  stored  in  his  cellar,  with  his  consent,  and  by  direc- 
tion of  Mrs.  Bickert  All  this  was  during  his  employment  as 
above  mentioned.  That  he  had  no  special  possession  of  the 
brandy  before  or  daring  the  manufacture  thereof,  for  any 
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purpose  or  in  any  sense,  is  dear.  His  possession  daring  the 
term  of  his  employment  was  the  possession  of  his  employer, 
under  every  role  governing  the  relation  of  master  and  ser- 
vant {Ledley  v.  Hays,  1  CaL  161 ;  Goodwin  v.  Carr,  8  Cal. 
615 ;  PeopU  v.  Pervni,  94  Cal.  575,  [29  Pac.  1027] .)  Our  8ta^ 
utory  provisions  are  but  re-enactments  or  extensions  of  the 
common  law  relating  to  liens  of  this  character.  Under  both, 
a  person  who  makes,  alters,  or  repairs  any  article  of  per- 
sonal proi)erty,  or  who  by  labor  or  skill  improves  such  article, 
will  have  a  special  lien  thereon,  and  may  retain  possession 
until  his  charges  are  paid.  (Jones  on  Liens,  sec.  731  et  seq. ; 
Civ.  Code,  sees.  3051,  3052.)  But  this  li^  exists  only  "in 
favor  of  a  baUee  for  hire,  who  takes  property,  in  the  way 
of  his  trade  and  occupation,  and  by  his  labor  and  skill  imparts 
additional  value  to  it. ''  (Jones  on  Liens,  sec.  731.)  In  other 
words,  if  personal  property  is  delivered  to  a  person,  either 
for  the  purpose  of  having  another  article  made  from  it,  as 
gold  for  a  ring,  leather  for  a  harness,  or  lumber  for  a  desk, 
or  for  the  purpose  of  having  it  altered,  repaired,  or  improved, 
the  person  having  special  possession  for  any  of  the  purposes 
mentioned,  and  who  performs  the  service  required  of  him, 
will  have  a  special  lien  on  the  article  for  his  charges,  as  long 
as  he  retains  i)ossession  of  the  same.  But  this  is  far  from  say- 
ing that  any  employee  will  have  a  lien  on  any  article  manu- 
factured during  the  course  of  his  employment.  Such  a  doo- 
trine  would  not  only  result  in  a  babel  of  voices,  each  claiming 
a  lien  on  the  product  of  factory,  mill,  and  forge,  but  would 
paralyze  every  industry  where  many  perform  their  part  in 
manufacturing  the  infinite  variety  of  articles  now  upon  our 
markets.  It  is  indispensable  to  this  character  of  lien  that  the 
person  asserting  it  should  have  an  independent  and  exclusive 
possession  of  the  property.  {OrinneU  v.  Cook,  3  Hill  (N.  T.), 
485,  [38  Am.  Dec.  663] ;  HolUngsworth  v.  Dow,  19  Pick.  228.) 
Nay,  more;  he  must  have  such  possession  personally,  or  by  an 
agent,  before  and  during  the  service  required,  and  for  the  par- 
ticular purpose  of  rendering  some  service  in  making,  re- 
pairing, altering,  improving,  or  mayhap  protecting  the  ar- 
ticle upon  which  he  claims  a  li^i.  {McDearmid  v.  Foster,  14 
Or.  417,  [12  Pac.  816,  817] ;  Wow  v.  McBride,  20  Colo.  195, 
[86  Pae.  1105] ;  Jones  on  Liens,  see.  731  et  seq.)  Applying 
thflse  priaripleB  to  the  ease  at  bar,  we  are  foreed  to  the  conclu- 
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sion  tliat  not  one  element  essential  to  this  character  of  lien 
existed.  Viewing  the  evidence  in  the  light  most  favorable  to 
resx>ondent's  contention, — going  even  farther,  and  conceding 
that  he  was  employed  as  a  distiller  and  did  nothing  dse, — 
still  his  lien  mnst  fall.  Whether  his  position  was  hnmble  or 
exalted,  his  duties  special  or  general,  he  was  still  a  servant 
His  rights  and  duties  were  both  governed  by  the  law  pertain- 
ing to  the  relation  of  master  and  servant.  He  ooxdd  not  be  a 
bailee  in  any  sense,  much  less  for  hire,  for  his  possession  in 
any  event  would  be  the  possession  of  his  employer.  He  could 
not  and  did  not  have  that  independent  and  exclusive  posses- 
sion of  the  brandy  indispensable  to  the  lien  claimed.  Neither 
before  nor  during  the  manufacture  did  he  have  possession 
of  the  brandy,  or  the  fruit  from  which  it  was  made,  any  more 
than  Jewell,  or  Benton,  or  the  grape-pickers,  his  co-workers, 
had.  None  of  these  co-workers  had  i)06session,  and  neither  did 
he.  The  possession  was  in  the  employer,  whose  servants  they 
all  were,  during  the  entire  process  of  making  the  brandy. 
It  may  be  claimed  that  he  had  obtained  x>OBS6S9ion  of  the 
brandy  after  it  was  made.  Waiving  the  evidence  which  shows 
conclusively  that  the  liquor  was  in  the  actual  or  constructive 
possession  of  the  employer  all  the  time,  such  possession  could 
not  avail  him  here,  for  we  have  seen  that  such  a  possession  is 
not  an  element  in  this  class  of  lieQs.  If  an  employee  in  a 
manufacturing  establishment  could  obtain  a  lien  by  simply 
securing  possession  of  a  keg  of  pickles,  a  box  of  crackers,  or 
a  bolt  of  doth,  according  to  the  nature  of  his  woi^  resulting 
chaos  would  compel  a  repeal  of  the  law  under  which  such  lien 
obtained.  And  then  respondent's  service  was  not  ipeoial,  as 
being  confined  to  the  distill  or  the  manufacture  of  this  brandy. 
Sour  wine  was  made,  and  he  himself  says  he  picked  fruit, 
looked  after  the  men,  kept  the  books,  did  some  grubbing  and 
carpenter-work,  papered  the  house,  hauled  stuff  to  Bedding, 
and  did  ''most  everything  while  he  was  there,"  all  during 
the  term  of  his  employment  Neither  was  the  brandy  the  sole 
product  of  his  service.  He  informs  us  that  at  least  three  men, 
besides  the  grape-pickers,  assisted  in  making  the  brandy. 
Others  employed  with  him,  by  the  same  master,  under  separate 
and  distinct  contracts  of  employment,  contributed  their  labor, 
and  even  the  plaintiff  furnished  his  fruit.  Under  these  dr- 
eumstances  ihere  could  be  no  lien.    It  might  as  well  be  ^nfmitfl 
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that  the  product  of  the  loom  k  subject  to  tiie  lien  of  any  of 
the  many  persons  whose  fingers  deftly  oontribnted  to  its 
texture,  color,  or  finish.  As  was  well  said  by  our  supreme 
court,  ''We  Imow  of  no  principle  of  law  which  authorizes  an 
employee  to  take  or  retain  property  of  his  employer  until  his 
wages  have  been  paid."  {Ex  parte  Corran  (Cal.),  41  Pac. 
454).  That  no  lien  exists  in  favor  of  a  person  situated  as  re- 
spondent was  has  been  the  uniform  holding  wherever  the 
q[uestion  has  arisen.  (Mclntyre  v.  Carver,  2  Watts  &  S.  392, 
[87  Am.  Dec  519] ;  Fitzgerald  v.  EUioU,  162  Pa.  St.  118,  [42 
Am.  St.  Bep.  812,  29  Ail.  346] ;  Mechem  on  Agency,  see.  676; 
Lawrefice  v.  Phy,  21  Or.  506,   [41  Pac  673].) 

The  court  having  found  that  appellant  was  the  owner  of 
the  brandy,  it  followed  that  he  was  entitled  to  possession,  un- 
less respondent  had  some  legal  right  to  withhold  such  pos- 
session. The  materiality  of  the  findings  or  decision  that  re- 
spondent had  a  lien,  and  was  entitled  to  possession  until  his 
wages  were  paid,  is  therefore  apparent  The  evidence  is 
insufficient  to  justify  or  sustain  tiie  last-mentioned  findings. 

The  appeal  &om  the  judgment  is  dismissed,  and  the  order 
denying  the  motion  for  a  new  trial  is  reveised  and  a  new 
trial  granted. 

Chipman,  P.  J^  and  Buckles,  J.,  eonenrred. 


[No.  S8.    Third  Appellate  District— June  8,  1905.] 

J.  M.  BURNS,  Kespondent,  v.  JACOB  SCHOBNPBLD, 
DAVID  ADLBB,  and  JBPFEBSON  JAMBS,  Appel- 
lants. 

Apvsal  naoM  Nsw  Tbzal  Obubs— Bsvobw-— FDronres.— TTpon  appeal 
from  an  order  deoTing  a  new  trial  onlj,  the  euffieieii^  of  the  flnd- 
ingB  to  support  the  judgment  cannot  be  eonsidered,  and  the  only 
inqoixy  as  to  the  findings  is  wliether  thej  are  sopported  bj  the 
evidence. 

KzHnfO — ^BxojLYASiON  BY  Sbbvaht  roB  MnirOiTS  TsXTBAonoK  or  Gou> 
— ^TzTLB  OP  Sbkvahv— Becovkby  of  Yalux.^ — Where  it  appears  that 
a  oeryant  employed  bj  defendants  eolelj  to  ereavate  land,  appro- 
priated as  nanHidnexa],  for  a  miU-site,  and  that  in  the  eourse  of  Us 
br  the  BflMto  he 
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bjr  him  and  reduced  to  Mb  poBsesBioii  as  Ub  own,  1m  is  entitlad 
thereto  as  the  first  taker  on  pablie  lands,  and  amj  reeover  the  vafaie 
tiiereof  from  the  defendants,  who  foreiblj  took  possession  thereof 
from  him. 
b^— FiXDiNO  OF  Title  Supported  by  Bvidxkoi— Ooniuot— Cohgbaud 
Intintion  of  Defendants. — A  finding  is  ftkyor  of  the  plaintiir's 
title  to  the  gold  mined  is  sufficientlj  supported  where  evidenee  of 
the  intention  of  the  defendants  to  avail  themselyes  of  any  mineral 
found  on  the  mill-site  was  concealed  from  the  seivants  employed 
to  excavate  the  land  solely  for  a  mill-site,  and  is  in  eonfliet  with 
tiw  physical  facts  and  eireomstanees  surrounding  the  work,  and 
the  testimony  for  defendants  upon  a  former  trial  wUeh  tend  to 
support  the  finding. 

APPEAL  from  an  order  of  the  Saperior  Conrt  of  Tur 
olnxxine  Ck)anty  denying  a  new  triaL    G.  W.  Nieol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eonrt. 

F.  W.  Street,  for  Appellanti. 

J.  C.  Webster,  and  E.  W.  Holland,  for  Respondent 

CHTPMAN,  P.  J. — ^Action  to  recover  from  defendants  the 
▼alue  of  certain  gold  and  gold-bearing  rock  of  which  plaintiff 
alleges  ownership  and  possession,  and  that  defendants  wrong- 
fully and  against  his  will  took,  carried  away,  and  converted 
to  their  own  use.  The  cause  was  tried  by  the  court  without 
a  jury,  and  plaintiff  had  judgment  for  six  hundred  dollars, 
with  interest  from  February  23,  1899,  and  costs. 

Defendants  moved  for  a  new  trial,  which  was  denied,  and 
they  appeal  from  the  order.  There  is  no  appeal  from  the 
judgment,  and  we  therefore  cannot  consider  the  sufficiency 
of  the  findings  to  support  the  judgment,  and  can  only  inquire 
whether  the  findings  are  supported  by  the  evidence.  (Bau&r 
V.  Fay,  128  Cal.  523,  [61  Pac.  90.]) 

It  appears  from  the  findings:  That  defendants  are  owners 
of  a  mine  of  which  one  Bleck  (originally  made  a  defendant) 
was  general  manager ;  that  near  said  property,  and  on  pubUe 
lands  of  the  United  States,  defendants  selected  a  site  for  a 
quart2-mill  and  were  engaged  in  grading  said  site  for  the 
purpose  of  erecting  a  quartz-mill  thereon,  and  on  Februaiy 
28,  1899,  employed  plaintiff  as  a  laborer  to  do  grading  for 
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them  for  tiie  parpcm  of  erecting  said  quartz-xnill,  whieh  said 
grading  was  being  done  on  the  public  land  of  the  United 
States,  on  which  defendants  had  made  no  location  with  a 
▼iew  of  acqniring  title  nnder  the  laws  of  the  United  States : 
"That  on  said  day  plaintiff  discovered,  near  the  northwest 
eomer  of  the  ezcayation  made  in  the  hill,  and  within  the 
outer  limits  of  said  excavation,  a  x>ocket  of  gold  of  the  value 
of  $600.00  and  dug  the  same  out  and  took  possession  thereof 
with  the  intent  of  appropriating  it  to  himself ;  that  one  Clark 
[originally  one  of  defendants]  took  said  gold  from  plaintiff's 
IX)8sesBion,  without  his  consent  and  against  his  will,  and  de- 
livered it  to  said  Bleck,  who  delivered  it  to  defendants,  who 
appropriated  it  to  their  own  use;  that  plaintiff  was  never 
employed  or  instructed  by  defendants  or  any  of  them  to  do 
mining  or  prospecting  for  gold,  and  that  his  sole  employment 
by  defendants  on  said  23d  day  of  February  and  the  work  he 
was  then  engaged  in  was  that  of  a  laborer  to  do  grading  for 
the  T>urpose  of  erectinsr  a  qnartz-mill  on  the  public  lands 
as  above  stated";  and  that  defendants*  occupation  of  said 
grade  was  for  the  purpose  of  erecting  a  quartz-mill,  and  not 
otherwise,  and  the  object  of  the  excavation  was  to  construct 
a  quartz-mill,  and  for  no  other  object  or  purpose ;  that  at  the 
times  mentioned  said  Clark  was  superintending  said  grad- 
ing for  said  purposes,  and  said  Bleck  was  general  manager 
of  defendants'  business,  and  neither  said  Clark  nor  said 
Bleck  has  any  interest  in  said  prold  so  converted. 

This  is  the  second  appeal  of  the  case.  (Bums  v.  Clark^ 
133  Cal.  634,  [85  Am.  St.  Rep.  233,  66  Pac.  12].)  Substan- 
tially  every  principle  of  law  now  involved  was  decided 
adversely  to  defendants  in  the  first  appeal.  Assuming  that 
the  evidence  showed,  as  the  findings  on  sufficient  evidence 
now  show,  that  plaintiff  on  discovery  of  the  gold  reduced 
it  to  possession  with  intent  to  appropriate  it  to  himself, 
and  that  it  was  taken  from  him  by  Clark,  the  agent  of 
defendants,  it  was  hdd  that  mere  occupancy  of  a  thing, 
as  against  all  except  the  state  and  the  owner,  is  a  sufS- 
dent  title  (CSv.  Code,  sec.  1006) ;  that  where  things  are 
found  that  have  no  owner  they  belong,  as  in  a  state  of 
nature,  to  tiie  first  oecupant  or  fortunate  finder.  (2  Blaek- 
stone's  Commentaries,  402;  1  Blackstone's  Commentaries, 
295;  2  Kent's  Commentaries,  356) ;  that  in  the  case  of  valu- 
able mantnl  deponts  Am  tide  of  the  first  taker  is  eonfirpied 
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by  express  statutory  grant  (IT.  S.  Eev.  Stata.,  sec.  2319  (U.  S. 
Comp.  Stats.  [1901],  p.  1424);  Forbes  v.  Oraeey,  94  U.  S. 
762) ;  that  defendants'  claim  to  the  gold  by  virtae  of  their 
occupancy  (Civ.  Code,  sec.  1006)  in  point  of  law  could  not 
be  maintained,  because  they  could  acquire  no  title  to  mineral 
land  by  occupancy  except  for  the  purpose  of  mining  or  ex- 
tracting the  minerals  (U.  S.  Bey.  Stats.,  sec.  2319  (IT.  S. 
C<Hnp.  Stalx.  [1901],  p.  1424) ;  McCUntock  y.  Bryden,  5  Cal. 
97,  [63  Am.  Dec.  87,  and  note]  ;  Lindley  on  Mines,  sees.  216 
fit  seq.,  219;  and  in  point  of  fact  the  evidence  was,  that  de- 
fendants did  not  enter  upon  the  land  for  any  such  purpose, 
but  to  establish  a  mill-site,  which  was  permissible  only  on 
non-mineral  land  (U.  S.  Bev.  Stats.,  sec.  2337  (U.  S.  Comp. 
Stais.  1 1901],  [).  1-436;  :  I.indley  on  .Miiu's,  sees.  519  et  seq.)  : 
that  defendants  did  not  acquire  any  title  to  the  gold  by  virtue 
of  plaintiff's  employment  under  the  provisions  of  section  1985 
of  the  Civil  Code,  because  defendants  were  engaged  in  exca- 
vation, not  for  minerals,  but  for  the  purpose  of  removing  and 
throwing  away  the  matter  excavated,  and  the  gold  found  by 
plaintiff  was  property  without  owner  or  intending  owner,  and 
therefore  subject  to  his  right  of  appropriation  by  occupancy, 
and  the  case  comes  within  the  same  principle  as  that  in  Bawen 
V.  SuUivan,  62  Ind.  281,  [30  Am.  Rep.  172,  and  note],  where 
the  property  was  found  by  the  employee  in  the  course  of  her 
employment;  and  in  the  similar  cases  of  Hamaker  v.  Blan- 
ehard,  90  Pa.  St  377,  [35  Am.  Eep.  664],  and  Durfee  v.  Jones, 
11  B.  I.  588,  [23  Am.  Bep.  528]. 

In  tlie  course  of  the  opinion,  however,  it  was  said:  "Had 
the  object,  or  one  of  the  objects,  of  the  excavation  been  to  ob- 
tain the  gold,  any  gold  found  by  an  employee  would  doubtless 
belong  to  his  employers."  Appellants  contend  that  the  un- 
eontradicted  testimony  submitted  at  the  second  trial  estab- 
lished the  fact  that  they  did  enter  upon  the  land,  or  at  least, 
before  the  pocket  of  gold  was  found,  did  pursue  the  excava- 
tion work  with  the  intent  to  appropriate  any  gold  that  might 
be  discovered.  The  court  found  against  defendants  upon  this 
point  and  the  case  may  be  said  to  hinge  upon  this  finding. 
There  is  evidence  tending  to  show  that  after  the  excavation 
work  had  progressed  somewhat  some  stringers  were  brought 
to  Block's  attention  containing  gold  and  that  Block  was  told 
by  one  of  the  owners  '*to  watdi  it  and  appropriate  it  and  look 
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oat  for  H;  look  oat  for  it  and  take  the  gold,"  and  Bleck  testi- 
fied that  he  told  Clark  '^to  watch  those  stringers  closely,  and 
if  anything  tamed  ap  to  let  him  know;  ...  I  continaed 
these  men  in  their  employment  for  the  purpose  of  grading 
that  floor  down  to  its  proper  level  and  incidentally  to  unoover 
more  of  this  ledge — ^that  was  the  second  porpose,  the  on- 
covering  of  this  ledge."  It  is  not  claimed  that  he,  or  any  one 
else,  so  informed  the  men  who  were  at  work  there.  His  testi- 
mony was  out  of  harmony  with  his  testimony  at  the  former 
trial,  at  which  time  he  testified  that  the  purpose  of  the  ex- 
cavation was  to  grade  a  mill-site,  and  did  not  then  claim  that 
defoidants  had  any  other  purpose.  The  testimony  taken  at 
the  former  trial  went  into  dl  the  circumstances  attending  the* 
work  with  much  particularity,  but  no  witness  hinted  at  any 
intention  on  the  part  of  defendants  such  as  they  now  claim 
was  incidentally  their  purpose.  The  trial  judge  had  all  the 
witnesses  before  him,  and  was  in  a  better  position  to  weed 
out  the  improbabilities  from  the  evidence  than  we  are.  It  was 
said  in  SarraiUe  v.  Caiman,  142  Cal.  651,  [76  Pac.  497] :  "We 
cannot  put  ourselves  in  the  shoes  of  the  judge  who  had  the 
witnesses  before  him;  we  cannot  say  to  what  extent  he  dis- 
covered what  he  thought  were  inherent  improbabilities  in  the 
statements  of  witnesses,  nor  can  we  say  how  far  witnesses  by 
their  manner  of  testifying  may  have  given  rise  to  doubts  of 
their  sincerity,  or  may  have  impressed  the  judge  with  their 
having  given  a  wrong  coloring  to  material  facts."  We  do 
not  think  the  daim  of  defendants  that  the  evidence  as  to 
tiieir  intention  in  excavating  the  ground  in  question  was 
absolately  without  conflict  is  maintainable.  True,  no  witness 
for  plaintiff  could  or  did  testify  to  what  was  passing  in 
defendants*  minds.  But  there  were  physical  facts  and  cir- 
enmstances  surrounding  the  work  which  did  tend  to  dispute 
the  concealed  intent  of  defendants,  conceding  that  they  had 
any  such  intent. 

We  think  that  there  is  evidence  sufficient  to  support  the 
nndmgs. 

The  order  is  affirmed. 

y^m^'^ve^^^t  '•»  ^^<i  Buckiea,  J^  eoneorred. 


^ 
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J.  F.  GIBSON,  Appellant,  y.  T.  B.  TWADDLE  et  aL,  Be- 

spondents. 

BiAonoN — Gavtabs  bt  Sufkevisobs — ^Natubb  or  Powiu— Buaonnr 
OF  TTNAirrHKNTiGATBD  Retubms — GiBTiFiGATV. — ^The  board  of  SQper- 
TiflOTB,  in  oanvassing  the  retorns  of  eleetion,  haye  no  jndieial  povreray 
and  eannot  hear  or  determine  endenee.  They  are  not  authorised 
to  eanYase  any  retome  not  dnljr  anthentieated,  and  have  no  duty 
to  permit  an  anthentieation  to  be  made  of  unanthentieated  retoriM 
of  a  preeinet,  and  may  rejeet  the  same  and  ieroe  a  eertifieate  of 
election  based  upon  aneh  rejeetion,  which  is  prima  faei§  evidence 
of  a  right  to  the  office. 

Id. — Cessation  or  Functions — ^Bemxdt  bt  CtoNnsT — ^Mahbakus  not 
Pebhissiblb. — ^Where  the  8nx>ervi8or8  have  iaaned  the  eertiilcate  of 
election  and  adjourned  as  board  of  canvassers,  their  fnnetiona 
have  ceased;  and  there  being  an  adeqtiate  and  exclusive  remedy  by 
contest  of  the  election,  mandamus  will  not  lie  after  such  adjourn- 
ment to  compel  the  board  of  supervisors  to  permit  the  election 
officers  of  the  rejected  precinct  to  authenticate  the  retoma,  and  to 
count  the  rejected  returns. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare County.    W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Charles  O.  Lamberson,  and  H.  B.  McClure,  for  Appellant 

Hannah  &  Miller,  Bradl^  &  Famsworth,  and  Mauriee  E. 
Power,  for  Bespondents. 

McLAUOHLIN,  J. — ^The  appellant  and  one  Crowley  were 
candidates  for  assessor  of  Tulare  County  at  the  general  deo- 
tion  held  in  1902.  The  respondents  are  members  of  the  board 
of  supervisors  of  Tulare  County,  and  as  such,  on  November 
10,  1902,  met  for  the  purpose  of  canvassing  the  election  re- 
turns, pursuant  to  section  1278  et  seq.  of  the  Political  Code. 
At  that  time  the  returns  from  all  the  precincts  in  the  county 
had  been  received,  and  the  board  proceeded  to  canvass  the 
same.  When  Liberty  Precinct  was  reached,  it  was  found  that 
the  tally-sheet  had  not  been  signed  or  attested  by  any  of  the 
members  of  the  election  board,  as  required  by  section  1260  of 
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the  Political  Code.  The  board  of  Bapernsora  refused  to  can- 
▼asB  fhe  returns  or  eoutt  the  votes  of  that  precinct^  but 
eanvassed  the  returns  from  all  other  preemets  in  the  county. 
Finding,  upon  the  completion  of  such  canvass,  that  Crowley 
had  received  a  majority  of  all  the  votes  cast,  they  declared 
him  elected,  and  directed  that  a  certificate  of  election  issue  to 
him.  Had  the  votes  of  Liberty  Precinct  been  counted,  appel- 
lant would  have  had  three  majority  on  the  face  of  the  re- 
turns. On  November  11th,  while  the  board  of  supervisors  was 
stOI  canvassing  said  returns,  the  election  officers  of  Liberty 
Preemet  appeared  before  them  and  asked  permission  to  sign 
and  attest  the  tally-sheet  This  was  after  the  returns  from 
said  precinct  had  be^i  opened  and  passed.  The  board  of  can- 
vassers  refused  to  allow  the  election  officers  to  sign  or  attest 
the  tally-sheet^  and  proceeded  with  the  canvass.  On  Decem- 
ber 3,  1902,  after  the  canvius  of  said  returns  had  been  fuUy 
completed,  and  after  the  result  had  been  declared  and  the 
eertificate  of  election  had  issued  to  Crowley,  this  action  was 
brought.  The  appellant,  in  his  petition,  recited  the  above  and 
other  pertinent  facts,  and  prayed  that  a  writ  of  mandate 
mi^t  issue  to  the  respondents,  as  a  board  of  supervisors,  com- 
manding them  to  permit  the  election  officers  of  Liberty  Pre- 
einet  ''to  sign  said  tally-list,  and  thereupon  to  canvass  and 
count  the  returns  of  said  election  from  said  Liberty  Precinct " 
To  this  petition  respondents  demurred,  upon  the  grounds 
that  no  cause  of  action  was  stated  and  that  petitioner  had  a 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course 
of  the  law.  The  demurrer  was  sustained,  and  from  tiie  judg- 
ment thereupon  entered  denying  the  writ  this  appeal  was 
taken. 

The  writ  of  mandate  will  issue  to  a  board  of  supervisors  to 
compel  the  performanoe  of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  their  office.  And  then  only 
where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  the  law.  (Code  Civ.  Proc,  sees.  1085, 
1086.)  The  returns  referred  to  in  section  1268  of  the  Political 
Code  ''are  the  sealed  packages  containing  the  register,  lists, 
pai>ers,  and  ballots,''  prescribed  by  sections  1261  and  1263  of 
the  same  code.  In  canvassing  such  returns  the  board  has  no 
authority  "to  consider  anything  but  the  returns  before  if 
"It  baa  no  jadieial  jxywen.      The  duties  of  canvassers  are 
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simply  to  add,  and  ascertain  by  calculation,  the  number  of 
voteft  given  for  any  office.  They  were  not  authorized  to  de- 
cide, in  any  other  mode  than  by  an  examination  of  the  returns 
mctde  to  them  according  to  law.  They  are  not  required,  or 
authorized  to  hear  witnesses  or  weigh  evidence.  They  have 
no  power  to  canvass,  as  election  returns,  any  papers  not  duly 
authenticated  in  the  mode  prescribed  by  law.  An  attempted 
canvass,  in  which  the  result  declared  was  based  on  papers  not 
thus  authorized,  may  be  treated  as  a  nullity  by  the  party 
injured/'  (People  v.  Stewart,  132  Cal.  285,  [64  Pac.  285].) 
If  the  powers  of  a  board  of  supervisors  are  thus  limited,  it 
is  indeed  difficult  to  conceive  how  it  can  be  their  duty  to  allow 
persons  who  voluntarily  appear  before  them  to  add  to,  or 
subtract  from,  the  ''returns  made  to  them  according  to  law." 
If  they  can  only  act  on  papers  ''duly  authenticated  as  re- 
quired by  law,''  they  are  certainly  under  no  obligation  to 
permit  a  post  factum  authentication.  If  they  can  only  "add 
and  ascertain  by  calculation,  the  number  of  votes  given  for 
any  office,  by  an  examination  of  the  returns  made  to  them,'* 
according  to  sections  1260  to  1264  inclusive  of  the  Political 
Code,  it  is  clear  that  they  cannot  be  compelled  by  mandate 
to  ascertain  such  facts  in  another  way.  {Pacheco  v.  Beck,  52 
Cal.  7;  Carlson  v.  Burt,  111  Cal.  131,  [43  Pac.  583].)  There- 
fore,  the  acts  here  sought  to  be  compelled  are  not  specially 
enjoined  by  law,  nor  are  they  duties  resulting  from  the  office 
of  supervisor. 

Turning  to  the  other  point,  we  are  at  a  loss  to  see  how  a 
writ  of  mandate  can  be  a  panacea  for  appellant's  legal  ills, 
much  less  the  only  plain,  speedy,  and  adequate  remedy  he 
can  invoke.  Boards  of  supervisors,  in  canvassing  returns, 
must  commence  and  conclude  their  labors,  as  required  by  sec- 
tions 1278  to  1284  inclusive  of  the  Political  Code.  When 
this  has  been  done,  their  functions  as  a  canvassing  board 
cease,  and  we  have  found  no  law  which  ev^i  hints  that 
they  may  reconvene  for  the  purpose  of  recanvassing  the  re- 
turns, and  annulling  the  certificate  of  election  previously 
issued.  We  are  positive  that  they  cannot  be  compelled  to  do 
so  by  mandamus,  and  it  is  only  in  this  way  that  appellant 
could  be  benefited  by  this  proceeding.  This  special  body, 
bom  of  the  law  for  a  special  purpose,  had  adjourned  sir^e  die 
before  this  aetioii  was  commenced,  and,  unless  it  could  bo  re- 
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vivified  and  compelled  to  undo  Us  work,  mandate  would  be 
futile.  Appellant's  adversary  held  a  certificate  which  was 
prima  facie  evidence  of  his  right  to  the  office,  and  relief  must 
be  inadequate  unless  this  certificate  could  be  canceled.  Crow- 
ley had  been  "declared  elected/'  and  section  1111  et  seq.  of 
the  Code  of  Civil  Procedure  certainly  provides  a  plain,  speedy, 
and  adequate  remedy  in  such  cases.  In  our  opinion,  these  sec- 
tions provide  the  exdiuive  remedy  for  setting  aside  or  cancel- 
ing the  certificate  of  election  issued  as  a  result  of  the  official 
canvass  by  the  board  of  supervisors.  {Sweeny  v.  Adams, 
141  Cal.  560,  [75  Pac.  182].)  To  hold  otherwise  must  lead  to 
incongruous  results.  If  appellant  could  seek  and  procure  a 
cancellation  or  amendment  of  the  certificate  of  election 
through  mandamus,  then  certainly  any  other  citizen  could 
invoke  the  remedy  permitted  under  the  sections  last  cited, 
and  ask  judgment  according  to  the  terms  of  section  1122  of 
the  Code  of  Civil  Procedure.  It  might  frequently  happen,  if 
this  was  allowable,  that  the  face  of  the  returns  would  authorize 
such  cancellation,  while  a  count  of  the  ballots  would  compel 
a  very  different  result  in  the  other  proceeding.  In  that  event 
there  would  be  divergent  judgments  affecting  the  same  office 
or  right.  This  would  be  intolerable.  The  law  will  bear  no 
such  construction,  and  if  it  would,  the  law  demands  that  it  be 
given  an  interpretation  which  will  avoid  absurd  results. 
The  judgment  is  affirmed. 

Chlpman,  P.  J.,  and  Buckles,  J.,  concurred. 

A  petition  to  have  this  cause  heard  by  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  July  25,  1905. 
I  QO.  App.— 9 
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[No.  U.    Seeond  AppeData  Dittxiet— June  6,  1905.] 

W.  L.  ABMANTAGE,  Petitioner,  v.  SUPBEIOE  COXJET  OF 
LOS  ANGELES  GOXTNTY,  Respondent 

GkBnDEAU-^JuDaicxHT  URMi  Appsal  iBOM  Justigb's  Ootjbt — Qdb»- 
noNS  07  Law  axd  Faot — ^Tbial  bt  Justicx  withdut  Libqal 
NonoBd— CertiofoH  w£D  not  lie  to  review  a  judgment  of  tbe 
superior  eourt  rendered  after  trial  therein,  upon  an  appeal  from  a 
Justiee's  eourt  taken  upon  queetionB  of  law  and  fiiet,  notwitlistand- 
ing  the  trial  was  had  in  the  superior  eourt  ^without  the  preeenee  of 
the  appellant,  and  without  the  notice  required  bj  section  850  of 
the  Oode  of  Civil  Procedure. 

Ift^— JUBISDIOnON  07  JUBTIGS'S  OOUBT   NOT  INYOLVXD— EbBOB  QT   SuPB- 

BIQB  OoiTBT  NOT  BBVIEWABZ& — ^Thc  jurisdiction  of  the  justice's 
eourt  Is  not  invohred  in  the  petition  for  certiorari  to  review  the 
judgment  of  the  sux>erior  court,  and  conceding,  without  deciding^ 
that  it  was  error  for  the  superior  eourt  to  txj  the  case  upon  appeal, 
its  action  in  overruling  an  objection  thereto  was  within  its  jnrisdio- 
tion,  which  involves  the  power  to  decide  wrong  as  well  as  ri|^ 
iDy— -Obsqinaxi  Jubisdiokidn  07  SuTXBiOB  OouBT.— Where  an  appeal  is 
taken  from  a  justice's  court  on  questions  of  fact  or  questions  of  law 
and  fact,  the  superior  court  has  original  jurisdiction  to  try  the 
case  without  a  statement  if  there  was  any  tml  of  issues  bk  the 
justice's  court,  with  or  without  jurisdiction. 

PETITION  for  Certiorari  to  review  a  judgment  of  the 
Superior  Court  of  Los  Angeles  County  rendered  upon  appeal 
frcon  a  justice's  court 

The  facts  are  stated  in  the  opinion  of  the  court 
J.  B.  Li^t^  for  PetitioneB. 
J.  D.  Bethnne^  for  Respondent 

QBAY,  P.  J. — ^Thia  is  an  application  for  a  writ  of  oeriio- 
rari,  otherwise  called  the  writ  of  review. 

The  facts  are,  that  K  B.  Multer  commenced  an  action  in 
the  justice's  court  against  Armantage,  the  plaintiff  herein. 
Summons  was  duly  served  on  Armantage,  who  thereafter 
demurred  to  the  complaint^  and  on  said  demurrer  being  over- 
ruled, answered.  The  case  was  thereafter  set  down  for  triaL 
The  notice  that  the  case  had  been  set  tor  trial  was  not  i 
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like  a  snmmoxifl^  as  is  required  by  section  850  of  fhe  Code  of 
CMl  Procedure,  but  was  served  by  mail  only.  Annantage 
did  not  appear  at  the  time  fixed  for  trial,  and  the  justice  at 
said  time  tried  the  case  in  the  absence  of  Annantage  and 
rendered  judgment  against  him.  Thereafter  Armantage  duly 
appealed  to  the  defendant,  the  superior  court,  on  questions 
of  both  law  and  fact.  The  ease  was  set  for  trial  in  the  supe- 
rior court  The  appellant  appeared  and  objected  to  a  trial, 
and  asked  that  the  judgment  of  the  justice  be  reversed  and 
the  cause  remanded  to  the  justice's  court.  The  superior 
court  refused  to  make  such  order,  but  proceeded,  against  the 
objections  and  exceptions  of  the  appellant,  Armantage,  to  try 
the  issues  of  fact,  and  rendered  judgment  against  Armantage 
for  two  hundred  and  fifty  dollars  and  costs. 

It  is  oontended  that  the  superior  court  had  no  jurisdiction 
on  the  appeal  to  do  anything  in  the  case  except  reverse  the 
judgment  and  order  the  case  back  to  the  justice's  court  in 
aocordance  with  the  demand  of  the  appellant. 

''When  a  party  appeals  to  the  superior  court  on  questions 
of  fact,  or  on  questions  of  both  law  and  fact,  no  statement 
need  be  made,  but  the  action  must  be  tried  anew  in  the  su- 
perior court"     (Code  Civ.  Proc,  sec.  976.) 

The  above  section  ia  perfectly  intelligible,  and  if  it  were  to 
have  a  literal  construction  it  would  seem  that  the  appeai 
having  been  taken  on  questions  of  both  law  and  fact,  the 
court  in  trying  the  case  anew  pursued  the  only  course  left 
open  to  it  under  the  statute.  But  it  ia  said  that  the  supreme 
court  has  held  that  where  no  trial  of  the  case  has  been  had  in 
the  justice's  court,  it  is  the  duty  of  the  superior  court  to  re- 
verse the  case  for  error  of  law  and  order  the  case  back  to  the 
justice's  court  for  further  proceedings.  Such  seems  to  be  the 
rule  laid  down  by  the  supreme  court,  where  the  appeal  was 
itken  on  both  questions  of  law  and  fact  (Myrick  v.  Supe- 
rior Court,  68  Cal.  98,  [8  Pac  648].)  In  that  case,  however, 
nothing  in  the  shape  of  a  trial  had  been  had  in  the  justice's 
court,  and  no  question  as  to  the  proper  ofSce  of  the  writ  of 
eertiorari  is  made  or  discussed. 

The  above-quoted  section  of  the  Code  of  Civil  Procedure 
was  adopted  for  the  purpose  of  expediting  litigation  in  jus- 
tices' court  It  was  recognized  that  if  the  same  procedure 
was  to  be  followed  on  appeals  to  the  superior  court  that  is 
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pnrsaed  on  appeals  to  the  sapreme  oonrt,  it  would  follow 
that,  akillfnl  adTantagre  being  taken  of  such  prooednre,  it 
might  be  made  practically  impossible  in  some  cases  to  seeore 
a  final  judgment  of  any  valne  in  the  justice's  court  And  so 
they  gave  the  superior  court  by  this  statute  what  may  be 
termed  an  original  jurisdiction  to  try  the  case,  where  the 
appeal  was  taken  on  questions  of  fact,  or  on  questions  both  of 
law  and  fact.  {BuUard  ▼.  McArdle,  98  Cal.  355,  [35  Am.  St 
Bep.  176,  33  Pac.  193] ;  Maxon  ▼.  Superior  Court,  124  CaL 
468,  [57  Pac  379].)  This  wise  purpose  of  the  statute  must 
be  disregarded  if  the  judgment  of  the  superior  court  is  an- 
nulled, as  prayed  for  in  the  petition  herein.  The  justice's 
court  no  doubt  tried  the  case  without  any  jurisdiction  so  to  do. 
{Elder  V.  Justice's  Court,  136  Cal,  364,  [68  Pac.  1022] .)  But 
how  do  we  know  that  if  the  case  is  sent  back  to  him  he  will 
not  try  it  again  without  having  acquired  jurisdiction  t  If  it 
is  sent  back  to  him  a  second  and  a  third  time,  or  any  number 
of  times,  he  may  continue  to  try  it  without  haying  obtained 
jurisdiction  so  to  do.  It  is  said  that  no  trial  has  been  had  in  the 
justice's  court  because  the  trial  was  a  nullity.  Let  this  be 
granted,  and  yet  the  delay  is  the  same,  and  the  object  of  the 
statute  ia  as  effectively  defeated  when  the  case  is  sent  back 
after  a  trial  unthout  jurisdiction  as  it  is  when  it  is  sent  back 
after  a  trial  had  unth  jurisdiction. 

Moreover,  it  is  not  the  question  of  the  jurisdiction  of  the 
justice  court  that  is  isvolved  in  this  case.  The  petition  here 
is  aimed  at  the  judgment  of  the  superior  court  rendered  on  the 
appeal,  and  the  question  is.  Was  that  judgment  rendered 
without  jurisdiction  t  The  petitioner  appealed  the  case,  and 
by  virtue  thereof  gave  the  superior  court  jurisdiction  of  the 
cause,  as  well  as  of  the  persons  of  all  the  parties  to  the  scat 
It  was  not  required  that  notice  of  the  trial  should  be  served 
'^the  same  as  a  summons"  before  trial  could  be  had  in  the 
superior  court  All  the  jurisdictional  steps  leading  to  a  trial 
of  the  case  de  novo  in  the  superior  court  had  been  taken  when 
the  appeal  on  questions  of  both  law  and  fact  had  been  per- 
fected (unless,  possibly,  it  might  be  held  that  the  five  days' 
notice  of  the  trial  required  by  section  594  of  the  Code  of  Civil 
Procedure  was  jurisdictional,  but  it  is  not  here  contended  or 
shown  that  such  notice  was  not  given,  and  it  will  be  presumed 
that  it  was  given).    The  veiy  first  thing  that  the  court  was 
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called  upon  to  do  in  the  ezerciae  of  the  jurisdiction  thus  oon- 
ferred  upon  it  by  the  appeal  was  to  constme  said  section  976 
of  the  Code  of  Civil  Procedure  and  determine  whether  ha 
would  try  the  case  or  send  it  back.  Let  it  be  conceded,  with- 
out deciding  the  question,  that,  under  the  statute  as  here- 
tofore construed  by  the  supreme  court,  the  superior  court 
should  have  sustained  the  objection  of  the  appeUant  to  trying 
the  case  and  should  have  granted  his  request  to  reverse  the 
judgment  of  the  justice  and  send  the  case  back ;  yet  the  refusal 
was  only  error.  If  these  objections  had  not  been  made,  or  if 
the  appellant  had  failed  entirely  to  appear  after  his  appeal 
was  perfected,  and  a  trial,  after  the  five  days'  notice,  had  been 
had  in  his  absence  in  the  superior  court,  there  could  have 
been  no  question  as  to  the  validity  of  the  judgment  following 
such  trial.  The  court  had  the  same  jurisdiction  to  overrule 
appellant's  objections  that  it  had  to  sustain  them,  or  to  pro- 
ceed to  judgment  in  the  appellant's  absence.  Jurisdiction  is 
the  power  to  decide— wrong,  as  well  as  right 

The  fact  is,  the  petitioner  here,  having  no  appeal  from  the 
decision  of  the  superior  court,  is  endeavoring  to  substitute 
certiorari  for  an  appeal,  and  thereby  have  reviewed  the  objeo- 
tbns  made  and  the  exceptions  taken  in  the  superior  court  that 
he  is  prohibited  from  having  reviewed  upon  appeal.  This  he 
may  not  do.  It  has  been  held  in  every  late  case  in  our  su- 
preme court,  where  the  question  has  been  squarely  raised,  that 
certiorari  goes  only  to  the  jurisdiction  or  power  of  the  court 
to  act,  and  can  never  be  substituted  for  an  appeal  to  review 
the  mere  errors  of  a  judicial  tribunal.  (Barchard  v.  Super- 
vieort,  14A  CaL  10,  [77  Pac  708] ;  Valentine  v.  Police  Court, 
141  CaL  615,  [76  Pac  836] ;  WUtman  v.  Police  Court,  146 
CaL  474,  [78  Pac  1052] ;  Code  Civ.  Proc,  sec  1068.) 

The  petition  for  the  writ  is  therefore  denied. 

All«n^  J^  concurred. 

SMITH,  J.,  ooncurring. — ^I  concur,  with  some  hesitation, 
in  the  conclusion  reached  by  the  majority  of  the  court  By 
the  provisions  of  the  Code  of  Civil  Procedure  bearing  upon 
the  subject,  the  party  appealing  from  the  judgment  of  the 
jnstioe's  court  is  allowed  thirty  days  after  the  rendition  of 
judgment  to  perfect  his  appeal  (sec  974).    In  the  following 
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Bection  two  methods  of  appeal  are  provided,  namely:  L 
Within  ten  days  on  a  statement  of  the  case,  on  questions  of 
law  alone ;  2.  Within  thirty  days  without  a  statement,  on  ques- 
tions of  fact  or  of  law  and  fad  In  the  latter  ease,  the  pro- 
eeeding  is  not,  properly  speaking,  an  appeal ;  nor  is  the  judg- 
ment said  to  be  appealed  from  reversed,  as  it  woidd  be — ni 
found  erroneous-H>n  appeal.  But  the  judgment  is  vacated 
l^  the  mere  act  of  the  so-called  appellant,  in  the  exercise  of 
his  option,  and  the  cause  transferred  for  all  purposes  to  the 
superior  court;  which  thereux>on  acquires  original,  or  quasi- 
original,  jurisdiction  of  the  case.  (BtiUard  v.  McArdle,  98 
CaL  358,  [35  Am.  St.  Rep.  176,  33  Pac.  193] ;  HoXbrook  v. 
Superior  Court,  106  Cal.  593,  [39  Pac.  936].)  The  plain 
meaning  of  these  provisions,  therefore,  seems  to  be,  that  the 
losing  party  shall  have  the  option  either  of  appealing  from 
the  judgment  (in  the  ordinary  sense  of  the  term,  appeal)  on 
questions  of  law  only,  or  of  vacating  the  judgment,  and  trans- 
ferring the  case  for  trial  of  all  issues,  whether  of  law  or  f aet, 
to  the  superior  court;  and  that  the  latter  course  is  equally 
open  to  him,  whether  the  case  has  been  disposed  of  in  the  jus- 
tice's  court,  either  before  or  after  a  trial  of  the  issues  of  fact 
in  that  court.  Nor  is  the  language  of  the  act  inapplicable  to 
eases  where  there  has  been  no  trial  of  issues  of  fact,  or  even 
where  no  issue  of  fact  has  been  joined.  For  the  cxprousioo 
'^questions  of  fact"  may  be  taken  to  refer  to  the  issues  of  fact 
in  the  case,  generally, — that  is  to  say,  not  only  to  the  issues 
actually  made  in  the  justice's  court,  but  also  to  those  there- 
after arising  either  in  that  or  the  superior  court  Otherwise — 
as  was  once  supposed — ^the  pleadings  could  not  be  amended  in 
the  superior  court  {Kitts  v.  Superior  Court,  62  CaL  208; 
Keickum  v.  Superior  Court,  65  CaL  494,  [4  Pac.  492] ;  Baker 
V.  Southern  Cal.  By.  Co.,  114  CaL  506,  [46  Pac  604].)  In- 
deed, '^  there  is  .  .  some  reason  for  the  suggestion  that  the 
legislature  intended  this  to  be  the  result  of  all  appeals,  and 
that  on  an  appeal  on  questions  of  law  alone  the  cause  should  be 
considered  as  in  the  superior  court  for  all  purposes,  and  if  the 
trial  of  issues  of  fact  should  be  found  necessary,  it  should  be 
had  in  the  superior  court."  {Maxon  v.  Superior  Court,  124 
Cal.  470,  [57  Pac  379].)  But,  however  this  may  be,  it  seems 
at  least  to  be  clear  that  where  the  appeal  is  taken  ''on  ques- 
tions of  tact'*  or  ''oa  questioiis  both  of  law  and  fact,*'  meh 


JvM^lSOS.]     AxMrrA6B  v.  Supbbiob  CouitT.  U5 

was  the  effect  intended  {Bullard  ▼.  McArdle,  98  CaL  3S8, 
[35  Am.  St.  Bep.  176,  33  Pac.  193].  See,  also,  Sanbom  y. 
Contra  Costa  County,  60  Cal.  426-427;  Curtis  v.  Superior 
Court,  63  Cal.  436.)  Nor  is  there  anything  inconsistent  with 
this  view  in  the  provision  of  section  976  of  the  Code  of  Civil 
Procednre,  that  in  such  case  ''the  action  must  be  tried  anew 
in  the  saperior  ooort"  For  the  expression  here  used  will 
apply  equally  to  trials  of  issaes  of  law  as  of  fact  (Code  Cir. 
Proc,  sees.  591,  592.) 

It  is,  indeed,  difficult  to  reconcile  this  conclusion  with  the 
decisions  holding  that  on  api>eal  from  a  judgment  in  a  jus- 
tice's court  on  questions  of  fact,  the  superior  court  has  juris- 
diction only  to  ''retry  the  issues  tried  in  the  court  below*'; 
or,  as  otherwise  expressed,  that  "the  issues  of  fact  cannot  be 
tried  anew  in  the  superior  court  until  after  they  have  been 
tried  in  the  justice's  court."  {People  v.  El  Dorado  County 
Court,  10  Cal.  19;  Funkenstein  v.  Elgutter,  11  Cal.  328; 
Rickey  v.  Superior  Court,  59  Cal.  661 ;  Southern  Pacific  R.  B. 
Co.  V.  Superior  Court,  59  Cal.  471 ;  Myrick  v.  Superior  Court, 
68  Cal.  98,  [8  Pac.  648] ;  FahreUi  v.  Superior  Court,  Tt  Cal. 
305,  [19  Pac.  481].)  But  leaving  out  of  view  the  objection 
that  this  reasoning  seems  to  come  within  the  application  of 
the  maxim  Qui  haeret  in  Utera,  haeret  in  cortice,  these  cases 
have,  in  effect,  been  overruled  by  the  cases  sited  supra,  holding 
that  amendments  of  the  pleadings  may  be  allowed  in  the  su- 
perior court — ^thus  creating  new  issues  that  have  never  been 
tried,  and  which,  therefore,  according  to  the  reasoning  of  these 
cases,  cannot  be  tried  answ.  The  leading  case  has  also  been 
overruled  on  every  point  involved  in  it.  That  case  was  the 
dismisHal  of  an  appeal  from  a  judgment  by  default  in  the 
justice's  court  "on  questions  both  of  law  and  fact,"  and 
mandamus  to  compel  a  trial  in  the  sui>erior  court,  which  was 
denied  on  the  grounds  that  the  appeal  on  the  questions  of 
law  was  unavailable,  because  there  was  no  statement  and 
tiie  appeal  "on  questions  of  fact"  equally  so,  because  there 
were  no  iasaea  of  fact  in  the  justice's  court,  and  therefore 
'*no  questions  of  fact  to  try."  {Ketchum  v.  Superior  Court, 
65  CaL  495,  [4  Pac.  492].)  But  the  latter  point  was  in  effect 
overruled  by  the  case  cited,  and  other  cases  cited  supra,  in 
holding  that  the  pleadings  might  be  amended  in  the  superior 
court;  and  the  former  expresdy  by  the  case  of  Southern  Pa- 
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dfic  jB.  jB.  Co.  ▼.  Superior  Court,  59  CaL  474.  And  in  the  case 
of  Leuns  ▼.  Barclay,  35  Cal.  214^  which  was  sunilar,  it  was 
held  that  the  dismissal  of  the  appeal  was  an  exercise  of  juris- 
diction, and  conld  not  be  reviewed  "by  mandamus  nor,  in- 
deed, by  any  other  means'';  and  it  was  said,  in  effect,  that 
in  the  principal  case  this  point  had  not  been  made,  and  hence 
the  case  conld  not  be  regmrded  as  authority  upon  the  question 
as  to  the  remedy,  or,  in  other  words,  upon  the  question  of 
jurisdiction.  The  case  was,  therefore,  not  authority  for  the 
decision  in  Rickey  v.  Superior  Court,  59  Cal.  661,  and  Myrick 
V.  Superior  Court,  68  Cal.  98,  [8  Pac  648] ,  or  for  what  is  said 
in  Fabretti  v.  Superior  Court,  77  Cal.  305,  [19  Pac.  481],  and 
in  Maxson  y.  Superior  Court,  124  Cal.  471,  [57  Pac.  379], 
The  remaining  case  (Souihem  Pacific  B.  B.  Co.  ▼.  Superior 
Court,  59  Cal.  474)  is  based  upon  the  special  ground  that  no 
jurisdiction  had  been  obtained  of  the  person  of  the  defendant. 
It  is  also  to  be  observed  that  neither  in  the  principal  case 
nor  in  the  cases  afSjrming  it  was  the  question  considered 
whether  the  action  complained  of  was  mere  error  or  in  ex- 
cess of  jurisdiction;  though  the  former  view  seems  to  be 
affirmed  in  Lewis  v.  Barclay,  35  Cal.  214,  and  in  Eolbrook 
▼.  Superior  Court,  106  CaL  593,  [39  Pac.  936]. 

A  i>etition  to  have  this  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  August  4,  1905. 
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W.  W.   GEBENB,  Appellant,  v.   Q.  G.  MDBDOCK,  Re- 
spondent. 

Slahdib — ^WoBDS  MOT  AonoNABLi  PER  Sx — Opxminq  Lrtkk  Aixdbxssid 
TO  Dktkmdant — CBiia  not  Imputed. — ^A  charge  by  the  defendant 
that  the  plaintiff  had  opened  a  letter  addressed  to  the  defendant 
from  his  attorney,  without  stating  that  it  was  done  without  au- 
thority and  willfnUy,  is  not  aetionable  per  se  as  impnting  a  erima. 

iDy — OoHPLAnra  NOT  PBOysi>— KoNSUiT. — ^Whero  the  eomplaint  aUeged 
tiiat  the  words  spoken  were  understood  by  those  who  heard  them  as 
a  erime^  and  the  answer  admittad  the  words  spoken  and 
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aOaged  theur  truth,  but  denied  all  the  other  mOegatioiifl  of  the  eom- 
phkinty  and  the  plaintiff  rested  with  mere  proof  of  the  defendant^ 
proper Ij,  a  nonsoit  should  have  been  granted. 
iDu — ^IxMATEBiAL  EsBoa  IN  iNSTBUonoNS. — ^Where,  under  the  pleadings 
and  the  evidence,  the  plaintiff  was  not  entitled  to  a  yerdiet,  he  la 
not  prejudiced  hj  erroneous  instruetions  to  the  Jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lake 
County  and  from  an  order  granting  a  new  trial  B.  W. 
Gmmp,  Judge 

The  facts  are  stated  in  the  opinion  of  the  oourL 

T.  J.  Sharidan,  and  Thomas  B.  Bond,  for  Appellant 

Crawford  &  Crawford,  and  M.  S.  Sayre,  for  Bespondent 

BUCKLES,  J, — This  was  an  action  for  slander.  The  case 
was  tried  with  a  jury.  At  the  trial  the  plaintiff  called  and 
examined  the  defendant  as  to  his  property  and  rested.  De- 
fendant moved  a  nonsuit  which  was  denied.  The  defendant 
then  produced  witnesses  who  gave  testimony  tending  to  prove 
the  defense  of  justification  pleaded  in  his  answer,  and  testi- 
mony also  in  mitigation  of  damages,  and  to  disprove  malice  on 
the  part  of  defendant  in  uttering  the  words  complained  of, 
and  rested.  Plaintiff  in  rebuttal  then  produced  witnesses 
who  gave  testimony  tending  to  disprove  the  defense  of  justi- 
fication pleaded  in  the  answer.  The  case  was  then  submitted  to 
the  jury,  and  the  jury  found  a  verdict  for  the  defendant,  and 
the  court  rendered  judgment  for  the  defendant  for  his  costs, 
— ^to  wit,  $268.81.  A  motion  was  made  for  a  new  trial,  which 
motion  was  denied. 

Appeal  is  taken  from  the  judgment  and  the  order  denying 
a  new  triaL  Briefly,  the  complaint  charges  that  defendant 
accused  plaintiff  of  opening  a  sealed  letter  from  Bichard 
Bayne,  his  attorney,  to  his  damage  in  the  sum  of  five  thoa- 
sand  dollars.    The  charge  is  as   follows  to  wit : — 

^^The  plaintiff  is  informed  and  believes  that  on  or  about 
the  15th  day  of  December,  A.  D.  1900,  at  the  residence  of  the 
defendant  aforesaid,  in  the  county  of  Lake,  the  defendant,  in 
a  certain  discourse  which  he  then  and  there  had,  addressing 
.the  said  Frank  Qreene,  and  in  the  presence  and  hearing  of 
tiie  nid  Frank  A.  Greene,  and  the  said  Andrew  Jones  and  the 
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said  Zeno  JoneB^  falsely,  slanderously  and  malieioosly  spoko^ 
published  and  uttered  of  and  concerning  the  plaintiff  the 
false,  slanderous  and  malicious  words  following:  'Your  father 
(meaning  the  plaintiff)  damaged  me  hundreds  of  dollars, 
yonr  father  (meaning  plaintiff)  opened  a  letter  of  mine  of 
great  importance  to  me  from  my  attorney,  Mr.  Bayne  of  San 
Francisco  (meaning  the  said  Richard  Bayne,  Esq.),  and  the 
defendant  meant  by  such  words,  and  desired  and  intended  to 
be  understood  to  mean  by  them  and  was  in  fact  by  the  said 
Frank  A.  Qreene,  and  Andrew  Jones  and  Zeno  Jones,  undei^ 
stood  to  mean  by  them  that  this  plaintiff  willfully  and  un- 
lawfully opened  and  read  a  sealed  letter  not  addressed  to 
himself  without  being  authorized  so  to  do  either  by  the  writer 
of  such  a  letter  or  by  the  person  to  whom  it  was  addressed, 
and  he  did  so  with  the  design  to  pry  into  the  business  and 
secrets  of  defendant  and  did  secrete,  embezzle  and  destroy 
the  said  letter.'* 

The  answer  admits  the  defendant  uttered  the  words  com- 
plained of,  ^'but  denies  that  said  words  or  any  of  them  were 
false,  slanderous  or  malicious  or  that  they  or  any  of  them 
were  falsely,  slanderously  or  maliciously  spoken,  published 
or  uttered,  but  avers  ux>on  his  information  and  belief  that 
said  words  were  and  are  true.''  The  answer  also  denied  all 
other  material  allegations  of  the  complaint.  The  appellant 
contends  that  the  words  si)oken  were  actionable  per  se,  or  at 
least  made  so  by  the  admissions  in  the  answer.  In  this  state 
the  law  does  not  make  the  mere  opening  and  reading  of  a 
sealed  letter  of  another  a  crime  (See  Pen.  Code,  sec.  618.) 
It  must  have  been  wilfully  done;  and  to  simply  say,  "Ton 
opened  and  read  a  letter  addressed  to  me,"  is  not  charging 
or  imputing  to  such  person  a  crime.  To  open  and  read  a 
sealed  letter  of  another  is  a  crime  when  done  without  author- 
ity and  willfully.  It  is  not  alleged  that  defendant  charged 
plaintiff  with  willfully  opening  a  letter;  and  therefore  the 
words  spoken,  standing  alone,  are  not  actionable  as  imputing 
to  the  plaintiff  a  crime.  Plaintiff  evidently  took  this  view  of 
the  question  when  he  drew  his  complaint  for  he  alleges  that 
the  words  were  actionable,  and  the  defendant  meant  by  the 
words  spoken  that  he,  plaintiff,  had  willfully  and  unlaw- 
fully opened  and  read  a  sealed  letter  addressed  to  himself 
without  having  been  authorized  to  do  so  by  either  the  writer 
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or  1^  the  one  addressed,  and  that  he  did  so  with  the  design 
to  pry  into  the  business  and  secrets  of  defendant,  and  that  it 
was  so  understood  by  the  persons  who  heard  the  words  spoken. 
{Nidever  v.  HaU,  67  Cal.  79,  [7  Pac.  136].) 

The  nonsnit  should  have  been  granted.  As  has  been  seen, 
the  words  spoken  were  not  actionable  per  se.  Any  other  ver- 
dict than  the  one  rendered  would  have  been  clearly  against 
law,  being  without  evidence  to  warrant  it. 

It  is  said  in  Green  v.  Ophir  etc.  M.  Co.,  45  Cal.  527  [522] : 
''And  it  is  the  settled  rule  of  this  court  not  to  reverse  judg- 
ments for  errors  in  instructions  when  it  is  apparent  that  the 
verdict  would  have  been  the  same  with  correct  instructions." 
If  the  instructions  given  were  erroneous,  and  some  of  them 
were,  the  appellant  was  not  injured  thereby,  because  under 
the  pleadings  and  the  evidence  he  was  not  entitled  to  a  ver- 
dict. 

"Where  the  court  lays  down  an  erroneous  principle  of 
law,  but  it  appears  that  nevertheless  the  verdict  of  the  jury 
is  necessarily  correct  ui>on  the  evidence  before  them,  or 
where  as  in  this  case,  a  new  trial  should  have  been  granted 
if  the  jury  had  not  returned  the  special  verdict,  the  error  is 
harmless.'*  {Hughes  v.  Wheeler,  76  Cal.  233,  [18  Pac.  386] ; 
Rohinsan  v.  Western  Pacific  B.  B.  Co,,  48  Cal.  424;  7n  r0 
Spencer,  96  Cal.  450,  [31  Pac.  453] ;  In  re  Briswalter,  72  Cal. 
109,  [13  Pac.  164] ;  Edwards  v.  Wagner,  121  Cal.  378,  [63 
Pac.  821] ;  MitchM  v.  Donahue,  100  Cal.  211,  [38  Am.  St 
Bep.  279,  34  Pac.  614].) 

The  judgment  and  the  order  denying  the  motion  for  a  new 
trial  are  affirmed. 

MeTtfinghliUj  J.,  and  Ghipman,  P.  J.,  eoneazred. 
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[No.  6.    Seeond  Appellate  Di8tTiet.--Jnzie  6,  1905.] 

T.  a  HABNISS,  and  MAYMIE  B.  CLARKE,  Bespondents, 
V.  P.  a  BULPITT,  Appellant 

AonoN  TO  Abatb  NuraANCS— Capacity  to  Sttv— DnfUBBm.— In  an  ac- 
tion to  abate  a  nnisanee  caused  bj  obstniction  of  a  public  alley, 
upon  which  plaintiff's  property  abuts,  where  there  is  nothing  on  the 
face  of  the  complaint  to  indicate  a  want  of  capacity  of  the  plaintifli 
to  sue,  a  demurrer  upon  that  ground  was  properly  overruled. 

Id. — ^PuBuo  KunsANOB— Obstruction  ov  Public  Allbt-^auboi  or 
Action — Special  Injubt  to  Plainthts. — Though  the  obstruction 
of  a  public  alley  is  a  public  nuisance,  yet  where  the  complaint  of 
the  plaintiffs  to  abate  it  alleges  that  ingress  and  egress  to  and  from 
the  abutting  property  owned  by  plaintiff  to  and  from  the  alley  Is 
prevented  by  the  obstruction  thereof  by  fences  constmeted  thereon 
by  the  defendant,  it  states  a  cause  of  action  for  special  injury  to 
a  private  right  inddental  to  the  plaintiffs'  property,  different  in 
kind  from  that  sustained  hy  the  public  at  large. 

Idw — ^Motion  fob  Judgment  upon  Pleadings. — ^A  motion  of  the  defend- 
ant for  judgment  upon  the  pleadings  was  properly  denied  idiere 
the  complaint  states  a  cause  of  action. 

la — ^AvEBicENT  or  Public  Alley. — ^The  averment  that  the  strip  of 
ground  obstructed  was  a  public  alley,  and  had  been  so  used  for 
twenty*five  years  as  a  means  of  ingress  and  egress  to  and  from 
plaintiff's  property,  is  a  sufficient  statement  of  fact,  without  aa 
averment  of  the  mannflr  by  which  it  became  a  pobHc  alley. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ix^ 
County.    Walter  A.  Lamar,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

P.  W.  Forbes,  and  White  Smith,  for  Appellant 

S.  E.  Yermilyea,  and  Ben  H.  Yanddl,  for  Bespondenta 

ALLEN,  J. — ^This  is  an  action  for  damages  and  to  proeore 
an  order  for  the  abatement  of  a  nuisance  alleged  to  exist  by 
reason  of  obstruction  by  fences  at  both  ends  of  a  public  alley 
in  the  town  of  Bishop,  Liyo  County,  this  state,  upon  which 
alley  plaintiffs'  property  abuts;  by  which  plaintiffs  are  de- 
prived of  the  free  use  of  their  property  and  from  going  from 
their  property  out  upon  said  alley,  or  through  the  same  to 
Church  Street,  a  public  street  in  said  town. 
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The  damages  were  claimed  on  acconnt  of  the  depreciation 
in  valncy  and  by  reason  of  being  deprived  of  the  nse  of  said 
all^. 

To  the  complaint  a  demurrer  was  interposed  upon  the 
grounds, — 1.  Iliat  plaintifEs  had  no  legal  capacity  to  sae; 
and  2.  That  the  complaint  did  not  state  facts  sufficient  to  con- 
stitate  a  cause  of  action.  The  demurrer  being  oyerruled, 
defendant  answered,  denying  all  the  material  averments  of 
the  complaint,  other  than  the  construction  of  the  fences  at 
the  places  designated  in  the  complaint.  The  defendant  fur- 
ther alleges  that  the  strip  of  ground  denominated  a  public 
all^  in  plaintif&Ei'  complaint  was  not  an  alley,  but  the  private 
property  of  defendant 

Findings  and  judgment  went  for  plaintiffs,  and  a  decree 
was  entered  enjoining  the  defendant  from  maintaining  such 
fences  or  obstructing  said  all^.  From  the  judgment  defend- 
ant appeals. 

There  being  nothing  apparent  ux>on  the  face  of  the  com- 
plaint as  indicating  plaintiff's  want  of  capacity  to  sue,  the 
demurrer  ui>on  that  ground  was  properly  overruled. 

The  principal  contention  of  defendant  presented  in  his 
points  and  authorities  is,  that  the  complaint  does  not  state  a 
cause  of  action,  because  no  injury  is  alleged  different  in  kind 
from  that  sustained  by  the  public  at  large.  The  nuisance 
complained  of,  being  the  obstruction  of  a  public  alley,  is  a 
public  one.  That  plaintiff  may  have  redress  in  a  private 
action,  it  must  appear  by  proper  averment  that  the  plaintiff 
will  suffer  some  injury  therefrom  in  its  nature  special  and 
peculiar  to  him,  and  different  in  kind  from  that  to  which  the 
public  is  subjected.  (Civ.  Code,  sec.  3493;  Siskiyou  Lumber 
etc.  Co.  V.  Bostd,  121  Cal.  513,  [53  Pac.  1118].)  Applying 
this  test  to  the  complaint,  we  regard  it  as  sufficient.  The  alle- 
gations that  ingress  and  egress  to  and  from  the  abutting  prox>- 
erty  owned  by  plaintiffs,  upon  or  through  the  alley,  is  pre- 
vented by  the  obstruction,  is  an  allegation  of  an  injury  to  a 
private  right  incidental  to  private  property.  The  owner  of 
property  abutting  ui>on  a  street  or  alley  owns  the  incidental 
rights  to  ingress  and  egress  as  completely  as  he  does  the 
Xnroperty  to  which  the  rights  are  an  iucident.  {Brown  v. 
Board  of  Supervisors,  124  Cal.  280,  [57  Pac.  82].)  An  in- 
fringement upon  the89  rights  is  therefore  a  private  wrong. 
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"When  the  alleged  nuisance  wonld  oonstitate  a  private 
wrong  by  injuring  property,  or  creating  personal  incon* 
yenience  and  annoyance  for  which  an  action  might  be  main- 
tained in  favor  of  the  party  injnred,  the  same  is  none  the 
less  actionable  because  the  wrong  is  committed  in  a  manner 
which  woidd  render  the  party  liable  to  indictment  for  a  com- 
mon nnisance.^'  (Wesson  v.  Washburn  Printing  Co^  18 
Allen,  95,  [90  Am.  Dec.  181] ;  lAnd  v.  CUy  of  San  Luis 
Obispo,  109  CaL  344,  [42  Pac.  437].) 

Appellant  assigns  as  error  the  action  of  the  court  in  deny- 
ing defendant's  motion  for  a  judgment  on  the  pleadings. 
The  complaint  stating  a  cause  of  action,  there  was  no  error 
in  this  judgment. 

Appellant's  final  contention  is,  that  the  complaint  alleg- 
ing that  the  strip  of  ground  was  a  public  alley,  and  had  been 
so  used  for  twenty-five  years  as  a  means  of  ingress  and  egress 
to  and  from  plaintiflb'  property,  was  an  insufficient  state- 
ment of  fact^  in  that  the  manner  by  which  it  became  such 
alley  was  not  averred;  and  the  finding  was  challenged  in  the 
same  regard.  There  is  no  merit  in  this  contention.  The 
allegation  was  sufficient,  and  the  findings  support  the  judg- 
xnent 

Judgment  affirmed. 

Gray,  P.  J.,  and  Smith,  J.,  eoneurred* 


[No.  15.    Third  Appellate  I>i8tri«t.«Jii]ie  C,  1905.] 

CALIFORNIA  AND  NORTHERN  RAILWAY,  Respondent, 
V.  STATE  OF  CALIFORNIA  et  aL,  Defendants; 
HUMBOLDT  RAILROAD  COMPANY,  Defendant  and 
Intervener,  Appellant 

BiONKKT  DoxAnf— OoMDnarAnoH  or  PBoraerr  or  Statb— ICatoutt 
or  AonoM. — ^Th«  right  to  take  the  private  propertj  of  the  state  in 
oondeomation  proceedings  in  the  eoperior  eourt  has  been  granted 
bj  Bobdiyision  8  of  section  1240  of  the  Code  of  Ctvil  Procedure; 
and  a  proceeding  therefor  begun  one  dajr  before  the  taking  effect  of 
nbdirlsloiB  7  of  that  seettoa  cannot  be  abated  as  prematoKa 
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Where  the  aitoniej-genend  appeared  in  the  eaee  for  the  itate,  •■ 
H  ^wae  hie  duty  to  do  under  the  prorisioiifl  of  eeetion  478  of  the 
PoHtieal  Code,  the  state  i*as  Just  ■•  mveh  in  eonrt  aa  though  ngor 
hrfy  gammoned  under  eeetion  1245  of  the  Code  of  Ghrfl  Proeeduiu^ 
and  the  juiiedietion  of  the  eourt  waa  eomplete. 

APPEAL  from  a  judgment  of  fhe  Superior  Court  of  Hmft- 
bddt  County,    a.  W.  Hunter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  M.  Wheeler,  for  AppeDant 

George  D.  Murray,  for  Bespondent 

BUCKLES,  J. — Suit  was  for  condemnation  of  land  belong- 
ing to  the  state,  for  use  of  railway.  All  the  defendants  hay- 
ing been  served  with  summons,  and  all  having  failed  to  an- 
swer except  the  state  of  California,  default  was  taken  against 
them.  The  attorney-general  appeared  on  the  part  of  the 
state  and  demurred  and  answered.  Then  the  Humboldt 
Bailroad  Company  intervened,  filing  a  complaint  in  interven- 
tion, and  also  filing  an  answer  to  plaintiff's  complaint.  The 
plaintiff  demurred  to  the  complaint  in  intervention  and  to 
the  answer  of  intervener.  The  court  sustained  both  demur- 
rers and  dismissed  the  complaint  in  intervention,  and  ren- 
dered judgment  for  the  plaintiff  and  against  the  state  of 
California,  on  the  written  stipulation  of  plaintiff  and  the 
attorney-general  on  the  part  of  the  state  of  California.  Judg- 
ment was  also  rendered  against  intervener. 

This  appeal  is  from  the  whole  of  the  judgment,  and  is 
prosecuted  as  two  api)eal8,  one  as  a  defendant  in  said  action 
and  one  as  an  intervener.  The  points  of  law  being  the  same 
in  both,  we  shall  consider  them  together.  In  both  complaint 
and  answer  of  the  Humboldt  Bailroad  Company  there  is  a 
plea  in  abatement,  and  the  ground  for  this  plea  is  that  the 
plaintiff  began  the  suit  against  the  state  to  condemn  state 
lands,  prematurely,  and  before  there  was  any  law  in  existence 
granting  it  authority  so  to  do.  The  action  was  begun  on 
March  14,  1901.  Appellant  claims  that  at  that  date  no  law 
existed  which  would  authorize  the  plaintiff  to  bring  such 
suit;  and  that  such  light  was  conferred  l^  amendment  ta 
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section  1240  of  the  Code  of  Civil  Procedure,  which  took  ef- 
fect March  15,  1901.     The  amendment  is  as  follows,  to  wit: — 

''Subd.  7.  Proceedings  to  condemn  lands  belonging  to  this 
state  are  hereby  authorized,  and  must  be  maintained  and  con- 
ducted in  the  same  manner  as  are  other  condemnation  pro- 
ceedings provided  for  in  this  title;  except,  that  in  such  pro- 
ceedings the  summons  and  copy  of  the  complaint  must  be 
served  on  the  governor,  attorney-general,  and  surveyor-general 
of  the  state."  In  support  of  appellant's  contention  he  cites 
section  6  of  article  XX  of  the  constitution,  which  reads  as 
follows,  to  wit:  ''Suits  may  be  brought  against  the  state  in 
such  manner  and  in  such  courts  as  shall  be  directed  by  law.** 

The  only  question  in  this  case,  as  appears  from  the  briefs 
filed,  is:  Did  the  plaintiff  have  a  right  to  bring  its  action 
prior  to  the  amendment  of  section  1240  by  adding  subdi- 
vision 71 

The  right  to  take  the  private  property  of  the  state  in  con- 
denmation  proceedings  has  been  granted  by  subdivision  2  of 
section  1240  of  the  Code  of  Civil  Procedure.  The  proceed- 
ings to  condemn  must  be  brought  in  the  superior  court,  and 
we  are  of  the  opinion  that  this  applies  to  the  state  whose 
property  may  be  taken  as  well  as  to  individuals.  Section 
1244  of  the  same  code  provides  what  the  complaint  in  a  con- 
demnation proceeding  shall  state,  and  as  to  which  no  question 
is  suggested  in  the  briefs.  Section  1245  provides  for  the 
summons  and  how  it  shall  be  served.  The  attorney-general 
appeared  in  the  case  for  the  state,  and  it  was  his  duty  to  do 
so  under  the  provisions  of  section  472  of  the  Political  Code, 
and  when  he  had  so  appeared,  in  a  case  where  the  state  was  a 
proper  party  as  in  this  case,  the  state  was  just  as  much  in 
court  as  though  regularly  summoned,  and  the  jurisdiction  of 
the  court  was  complete. 

The  judgment  appealed  from  is  a£Srmed. 

McLaughlin,  J.,  and  Chipman,  P.  J.,  concurred. 
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[No.  1.    Second  Appellate  District. — June  7,  1905.] 

In  the  Matter  of  the  Estate  of  MARTIN  CASNEB,  De- 
eeased.  SARAH  M.  HATFIELD,  and  A.  HATFIELD, 
Appellants,  v.  M.  Y.  CASNEB,  Executor,  Respondent 

EsTAns  or  Deceased  Peiwoks — Decree  Settuno  Aooount  and  Dis- 
TBmuTiNG  Estate — ^Bbyiew  upon  Appeal. — A  decree  settling  the 
final  account  of  an  executor  and  distributing  the  estate  of  the 
deceased  testator  win  not  be  disturbed  upon  appeal  unless  the 
appellants  show  that  their  own  interests  in  the  estate  have  suf- 
fered hy  reason  of  the  findings  or  decree  of  the  court.  The7  can- 
not object  that  the  surviying  wife,  who  is  not  before  the  court, 
has  received  less  than  she  was  entitled  to,  nor  that  the7  have 
received  some  part  of  the  estate  that  should  have  gone  to  her. 

Id. — Terms  or  Will — Interest  Paid  to  Sxjrvivino  Wipe. — Where  by 
the  terms  of  the  wiH  the  money  of  the  estate  was  to  be  loaned 
out  and  the  surviving  wife  was  to  receive  the  interest  as  fast  as  it 
accrued,  the  ezeeutor  was  fully  authorized  in  paying  the  interest 
to  her. 

Id. — Compound  Interest — Bights  or  Widow  not  Reprxsbntxd — ^Mis- 
appropriation or  Estate  not  Shown. — The  surviving  wife  being 
entitled  to  any  compound  interest  received  by  the  executor,  only 
she  or  her  legal  representatives  can  be  heard  to  complain  as  to 
the  disposition  thereof;  and  appellants  cannot  represent  her  inter- 
est, nor  can  they  charge  the  executor  with  compound  interest  in 
the  absence  of  any  showing  that  he  had  misappropriated  the  funds 
of  the  estate. 

Id. — ^Evidence— Assignment  or  Interest-Claim  or  Widow  to  Appel- 
LAHTS — ^Want  or  Consideration — ^Prior  Deed  roa  Support — 
Undue  Influence^ — An  assignment  by  the  widow  of  her  claim 
for  interest  to  the  appellants  was  shown  to  be  without  considera- 
tion for  support,  where  it  appeared  that  there  was  a  prior  obliga- 
tion of  appellants  to  support  her  for  life  in  consideration  of  a 
deed  from  her  to  them;  and  where  the  evidence  also  tended  to 
show  that  the  assignment  was  procured  by  undue  influence,  the 
action  of  the  trial  court  in  excluding  it  from  evidence  will  not  be 
interfered    with. 

APPEAL  from  orders  and  judgments  of  the  Superior 
Court  of  San  Diego  (Tounty  settling  the  final  account  of  an 
executor  and  distributing  an  estate.     E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
r  Cal.  App.— 10 
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W.  R.  Andrevrs,  Cassius  Carter,  and  Carter  &  OTarreUt 
for  Appellants. 

Hendrick,  Wright  &  Schoonover,  for  Respondent 

QRAY,  P.  J. — ^This  is  an  appeal  from  orders  and  jndg- 
ments  of  the  superior  court  settling  the  executor's  account 
and  directing  distribution  in  the  above-entitled  estate. 

It  is  objected,  first,  that  the  account  does  not  show  whenoa 
or  how  certain  items  with  which  the  executor  charges  him- 
self were  obtained.  As  we  understand  it,  about  the  only 
material  objection  to  an  item  charged  against  the  executor 
in  his  account  that  can  be  made  by  a  person  interested  in  the 
estate  is  that  the  item  is  not  large  enough.  No  objection  of 
this  character  seems  to  be  urged,  and  the  other  objection,  as 
to  uncertainty  regarding  the  source  of  these  items,  is  met  by 
the  evidence  taken  upon  the  hearing  of  the  account  and  the 
findings  of  the  court.  The  evidence  and  findings,  taken  to- 
gether, satisfactorily  explain  the  source  of  all  those  items 
with  which  the  executor  charges  himself. 

The  amounts  paid  to  Jane  Casner,  or  appropriated  by  her, 
as  stated  in  the  account,  were  properly  accounted  for,  and  no 
vouchers  for  the  sums  received  by  her  were  necessary.  Jane 
Casner  was  the  surviving  wife  of  the  deceased,  and  was  oo- 
executrix  with  her  son  of  decedent's  will.  She  was  also  a 
beneficiary  under  the  will,  and  by  the  terms  thereof  she  was 
entitled  to  all  the  money  appropriated  by  her.  The  will  pro- 
vided that  the  money  of  decedent  loaned  out  was  to  be  kept 
loaned  out,  and  the  surviving  wife  was  to  receive  the  interest 
as  fast  as  it  accrued.  Under  this  provision  of  the  will  the 
executor  was  fully  warranted  in  paying  this  interest  to  his 
mother  as  fast  as  it  accrued,  because  it  belonged  to  her  from 
the  beginning,  and  the  contestants,  who  are  other  benefidaries 
under  the  will,  had  no  interest  in  it  whatever.  It  is  not  con- 
tended that  Jane  Casner  received  anything  out  of  the  estate 
except  this  interest.  Nor  is  it  a  material  objection  to  the 
account  that  it  shows  that  Jane  Casner  received  less  of  this 
interest  than  she  was  entitled  to.  That,  again,  is  no  affair 
of  the  other  beneficiaries,  and  does  not  tend  to  show  that  the 
executor  has  failed  to  account  for  anything  in  which  the  oon- 
tastants  here  have  any  interest. 
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The  fee  of  one  hundred  dollars  allowed  attorneys  for 
preparation  of  account  and  for  services  in  connection  with 
the  distribution  of  the  estate  was  reasonable  and  proper,  and 
appellants  have  no  just  cause  for  complaint  thereat. 

We  can  see  no  just  ground  for  charging  the  executor  with 
compound  interest  in  the  absence  of  any  showing  that  he 
received  compound  interest  on  any  of  the  moneys  of  the 
estate,  or  was  guilty  of  some  misappropriation  of  the  funds 
or  other  property  of  the  estate.  Besides,  as  we  have  already 
seen,  all  the  interest,  compound  or  simple,  belonged  to  Jane 
Casner,  and  her  legal  representatives  are  the  only  persons 
that  can  be  heard  to  complain  as  to  the  disposition  of  such 
interest.  The  appellants  here  have  no  commission  to  repre- 
sent the  deceased  Jane  Casner;  and  the  decree  of  the  court 
below  will  not  be  disturbed  unless  the  appellants  show  that 
their  interests  in  the  estate  have  suffered  in  some  way  by 
reason  of  the  findings  or  decree  of  the  court.  Neither  Jane 
Casner  nor  her  legal  representatives  are  before  the  court  on 
this  appeal.  Neither  can  the  appellants  here  be  heard  to 
eomplain  because  they  received  some  part  of  the  estate  that 
should  have  gone  to  Jane  Casner  or  her  legal  representatives. 

There  was  evidence  tending  to  show  that  the  assignment  of 
her  '' claim  to  interest  money"  from  Jane  Casner  to  appel- 
lants was  procured  by  undue  influence  and  without  considerar 
tion.  It  was  for  the  trial  judge  to  determine  the  weight  and 
value  of  this  evidence;  and  we  see  no  good  reason  for  inter- 
fering with  his  conclusions  in  the  premises,  and  can  see  no 
error  in  his  rejecting  the  offered  assignment  as  evidence.  The 
consideration  recited  for  this  assignment  of  right  to  ''interest 
mon^"  in  the  estate  of  her  deceased  husband  by  Jane  Casner 
was  that  she  should  be  supported  thereafter  by  the  assignees. 
Those  same  assignees  had  some  years  before  this  accepted  a 
deed  and  gone  into  possession  of  certain  land  from  Jane 
Casner.  One  of  the  conditions  of  this  deed,  and  part  of  the 
consideration  therefor,  was,  that  Jane  Casner  should  live  in 
the  family  of  said  assignees  (who  were  her  daughter  and 
son-in-law),  and  should  be  supported  out  of  said  land  during 
her  '^ natural  life."  Support  which  they  were  already  bound 
to  give  her  could  hardly  form  a  consideration  for  the  further 
aaaignment  of  property  by  Jane  Casner  to  the  appellants. 

Many  other  reasons  are  urged  or  hinted  at  in  appellants' 
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brief  for  the  reversal  of  the  orders  and  judgments  of  the 
court.     We  have  carefully  examined  them  all  and  deem  them 
not  of  sufficient  importance  to  require  special  discussion. 
The  orders  and  judgments  appealed  from  are  affirmed. 

Smith,  J.,  and  Allen,  J.,  concurred, 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  7,  1905. 


[No.  9.     Third  Appellate  District. — June  7,  1905.] 

JOHN  SMITH,  Respondent,  v.  M.  P.  ROBERTS,  Respond- 
ent;  EDWARD  S.  HICKS,  AppeUant. 

State  Swamp  Lands — Contest  of  Eight  to  Purchase — Intbrventiom 
BY  Settler. — Upon  a  contest  of  the  right  to  purchase  state  swamp 
land,  one  not  a  party  to  the  action,  who  was  for  a  year  previons 
to  the  time  of  his  application  to  purchase  a  settler  on  the  land, 
which  he  claims  to  be  fit  for  cultivation,  might  intervene  before 
judgment,  under  the  provisions  of  section  387  of  the  Code  of 
Civil  Procedure,  but  not  after  judgment. 

Id. — ^Motion  to  Set  Aside  Judgment  for  Intervention — Construction 
OF  Cods. — Under  section  473  of  the  Code  of  Civil  Procedure  only 
a  party  to  the  action  or  his  legal  representative  can  move  to  set 
aside  a  judgment  taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect;  and  that  section  does  not 
authorize  a  motion  thereunder  by  one  who  failed  to  intervene 
before  judgment  to  obtain  the  right  of  intervention  after  judgment 
to  test  his  right  to  the  land  in  controversy. 

Id. — Neglect  of  Settler — Knowledge  of  adverse  Claims. — Where 
it  appears  that  before  the  commencement  of  the  action  the  settler 
knew  that  there  were  other  claimants  of  the  land,  and  had  been 
notified  by  the  surveyor-general  of  the  reference  of  their  claims 
for  eontest,  it  was  his  duty  to  look  after  his  rights  by  intervention 
pending  the  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  refusing  to  vacate  and  set 
aside  the  judgment  and  denying  leave  to  intervene.  G.  W. 
Hunter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Ernest  Sevier,  and  Denver  Sevier,  for  Appellant 

Appellant's  rights  as  an  actual  settler  were  protected  Ij 
ttie  constitution  and  the  law.  (Const.,  art.  XVII,  see.  3; 
Fulton  V.  Brannan.  88  Cal.  454,  26  Pao.  506;  Goldberg  v. 
Thompson,  96  Cal.  117,  30  Pac.  1019;  Belcher  v.  Farren,  89 
CaL  73,  26  Pac.  791.)  One  not  a  party  who  has  an  interest 
to  protect  may  apply  to  set  aside  a  judgment  affecting  his 
rights.  (People  v.  Hektograph  Co.,  10  Abb.  N.  C.  358; 
Oould  V.  Mortimer,  26  How.  Pr.  167 ;  Kellogg  v.  Howell,  62 
Barb.  280;  BretteU  v.  Deffebach,  6  S.  Dak.  21,  60  N.  W.  167; 
17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  839 ;  People  v.  Orant, 
45  Cal.  97;  Fignaz  v.  Burnett,  119  Cal.  157,  51  Pac  48;  Peo- 
pU  V.  Walker,  132  Cal.  142,  64  Pac  133.) 

George  D.  Murray,  for  Bespondent 

There  could  be  no  intervention  after  judgment  (Code 
Civ.  Proc,  sec.  387;  Baines  v.  West  Coast  Lumber  Co.,  104 
Cal.  1,  37  Pac.  767.)  Section  473  of  the  Code  of  Civil  Pro- 
cedure does  not  apply  to  an  intervener  who  is  not  a  trans- 
feree (People  V.  Mullan,  65  CaL  396,  4  Pac.  348;  Crescent 
Canal  Co,  v.  Montgomery,  124  Cal.  134,  56  Pac.  797;  Frogman 
on  Judgments,  sec.  91:  15  Ency.  of  Plead.  &  Prac,  249; 
BretteU  v.  Defebach.  6  S.  Dak.  21,  60  N.  W.  167.) 

BUCKLES,  J. — ^The  appeal  ia  from  the  judgment  and  from 
the  order  denying  the  motion  of  Hicks  to  vacate  and  set  aside 
the  judgment  and  denying  to  said  Hicks  permission  to  inter- 
vene. 

The  action  is  one  brought  under  section  3414  of  the  Political 
Code  for  the  purpose  of  deciding  conflicting  claims  of  the 
plaintiff  and  the  defendant  to  purchase  from  the  state  certain 
swamp  and  overflowed  lands  near  the  town  of  Areata,  in  Hum- 
boldt County. 

The  judgment  was  rendered  September  16,  1901.  Motion 
to  set  aside  judgment  and  to  permit  the  said  Edward  S.  Hicks 
to  intervene  was  made  on  December  5, 1901,  and  denied  on  the 
eleventh  day  of  January,  1902.  Said  Hicks  was  a  settler  on 
the  land,  and  claims  he  tried  to  file  an  application  with  the 
surveyor-general  of  California  to  purchase  said  land,  but  was 
prevented  from  doing  so  by  the  surveyor-general  informing 
hm  that  there  was  then  a  contest  pending.    Tha  plaintiff  had 
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filed  an  application  prior  to  the  attempt  of  the  said  HidkB  to 
file.  One  or  two  other  parties  had  also  filed  prior  to  the  time 
when  Hicks  forwarded  his  application. 

There  is  no  question  that  appellant  might  have  intervened 
before  judgment,  under  the  provisions  of  section  387  of  the 
Code  of  Civil  Procedure,  as  he  alleges  he  was  at  the  time  of, 
and  for  a  year  previous  to  the  time  of,  making  his  application 
to  purchase,  a  settler  on  said  land,  and  the  land  was  suitable 
for  cultivation.  {Fulton  v.  Brannan,  88  CaL  454,  [26  Pac. 
606] ;  McNee  v.  Lynch,  88  Cal.  519,  [26  Pac.  508].) 

But  unless  there  is  some  way  by  which  the  judgment  can 
be  set  aside  there  is  now  no  way  for  appellant  to  intervene. 
He  claims  that  under  the  provisions  of  section  473  of  the  Code 
of  Civil  Procedure  he  should  have  the  judgment  set  aside  for 
the  purpose  of  allowing  him  to  intervene.  The  provision  is: 
''The  court  may,  in  furtherance  of  justice,  .  .  .  also  upon 
such  terms  as  may  be  just,  relieve  a  party  or  his  legal  repre* 
tentative  from  a  judgment,  order,  or  other  proceeding,  taken 
against  him  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect."  But  appellant  was  neither  a  party  nor 
the  legal  representative  of  a  party  to  the  action.  His  con- 
tention is,  however,  that  being  a  settler  on  the  land  which  has 
become  fit  for  cultivation,  and  thereby  having  a  right  to  pur- 
chase superior  to  other  claimants  under  sections  2  and  3  of 
article  XYII  of  the  constitution,  he  has  such  right  in  the 
subject  of  the  litigation  as  will  permit  him  to  have  the  judg- 
ment set  aside  for  the  purpose  of  allowing  him  to  intervene 
to  test  his  right,  and  cites  the  following  authorities  to  sustain 
that  contention. 

Brettell  v.  Veffebach,  6  S.  Dak.  21,  [60  N.  W.  167].  In 
this  case  Milliken,  the  mover,  was  not  a  party  to  the  action, 
but  was  assignee  oi  one  of  the  defendants  of  the  lands  which 
furnished  the  subject  of  the  action.  The  judgment  was  taken 
by  default  against  his  assignor,  and  he  was  permitted  to  have 
the  judgment  set  aside.  But  it  will  be  observed  that  he  had 
succeeded  to  the  interests  of  the  defendant  in  the  action. 

Kellogg  v.  HoweU,  62  Barb.  280.  Defendant  Howell  was 
adjudged  a  bankrupt  on  August  23, 1871.  There  was  an  exist- 
ing mortgage  on  his  land  and  the  land  sold  by  the  sheriff  on 
foreclosure  decree  to  the  plaintiff  KeUogg  on  January  20, 
1872,  for  the  sum  of  $2,107.    The  assignee  of  the  banknipit^ 
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under  an  order  in  the  bankmpt  proceedings,  had  sold  the 
land  the  day  '  '^forp.  or  the  equity  of  redemption,  for  the  sum 
of  $1,410,  to  Easton.  In  February  Baston  conveyed  by  deed 
to  OT)onnell,  and  O'Donnell  then  moved  to  set  aside  the  mort- 
gage sale  of  January  20,  1872.  No  order  had  been  made  con- 
firming the  mortgage  sale.  It  will  thus  be  seen  that  O'Don- 
nell  was  the  holder  of  the  equity  of  redemption  of  the  land 
for  which  he  had  paid  $1,410,  and  had,  therefore,  such  a  right, 
or  sueh  a  standing,  the  court  held,  as  to  the  equity  of  re- 
demption as  would  enable  him  to  invoke  the  equity  power  of 
the  court  over  the  judgment  and  sale.  In  Oould  v.  Mortimer, 
26  How.  Pr.  167,  the  action  was  a  foreclosure  of  mortgage, 
and  the  moving  party,  not  a  party  to  the  action,  was  the 
owner  of  the  equity  of  redemption  by  purchase  from  the 
mortgagor,  and  sought  to  have  set  aside  a  sale  of  the  premises 
made  pursuant  to  a  decree  of  foreclosure  of  said  mortgage. 
The  court  heard  his  motion  and  set  aside  the  sale,  remark- 
ing that  ''Every  person  whose  rights  are  injuriously  affected 
by  the  judgment  or  proceedings  under  it  has  the  right  to 
move  the  court  to  set  aside  or  amend  them,  although  he  is 
not  a  party  to  the  suit." 

Freeman  on  Judgments  is  also  cited  as  authority  on  the 
proposition  that  any  one  who  is  interested  in  the  subject- 
matter  of  the  suit  can  move  to  have  the  judgment  set  aside, 
but  the  instances  given  by  that  author  are  all  in  a  line  with 
the  ones  just  quoted,  and  we  think  none  of  the  authorities 
apply  to  a  case  like  the  one  under  consideration.  Whatever 
right  the  appellant  had  to  the  land  in  this  suit  he  had  before 
and  when  the  suit  was  commenced,  and  he  had  his  remedy. 
His  first  duty  was  to  prepare  and  file  with  the  surveyor- 
general  an  application  to  purchase.  This  he  claims  to  have 
done,  but  the  surveyor-general  refused  to  receive  or  file  his 
application,  and  returned  it  to  him,  assigning  his  reasons  for 
not  filing  it,  that  the  lands  applied  for  were  covered  by  appli- 
eation  No.  3,556  filed  June  14,  1901,  by  M.  P.  Roberts,  and 
stating  also  that  the  same  had  been  referred  to  the  superior 
court  of  Humboldt  County  for  adjudication.  The  matter  was 
on  July  9th  again  referred  to  the  superior  court  of  Humboldt 
Coonty,  and  suit  was  not  commenced  thereon  until  August 
ZIbL  It  thus  appears  that  long  prior  to  the  action  being 
Inoiiglit  appellant  knew  there  were  other  daimants  to  pur- 
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chase  said  land  and  that  they  were  moving  to  perfect  their 
claims,  and  was  notified  by  the  surveyor-general  that  the 
whole  matter  had  been  referred  to  the  court  for  adjudica- 
tion. The  action,  when  commenced,  was  of  some  notoriety, 
comments  being  made  in  the  public  press  concerning  it.  With 
the  knowledge  he  had  it  was  his  business  and  his  duty  to 
look  after  his  rights.  He  took  no  steps  to  contest  the  claims 
of  the  others,  and  it  surely  does  not  appear  that  he  was  kept 
in  ignorance  of  his  rights  by  any  act  of  fraud  on  the  part  of 
any  one.  It  is  true  the  plaintiff  exercised  all  the  haste  he 
eould  in  filing  and  thereafter  went  about  in  a  somewhat  de- 
liberate way  in  perfecting  his  claim.  The  victory  is  not  al- 
ways to  the  strong,  but  sometimes  to  the  vigilant  as  well.  It 
is  true,  as  counsel  say,  there  is  never  a  wrong  without  its 
remedy,  but  a  remedy  to  be  available  must  be  pursued  within 
its  lifetime.  Time  and  neglect  often  destroy  the  right  to  pur- 
sue a  sufScient  and  proper  remedy.  So  in  this  case  the  ap- 
pellant neglected  to  take  advantage  of  this  particular  remedy 
open  to  him  when  it  was  proper  to  do  so. 

We  know  of  ni/  rule  in  the  state  of  California  which  will 
permit  a  person  not  a  party  to  the  action  nor  the  successor  in 
interest  of  a  party  to  the  action,  to  come  in  after  judgment 
and  have  the  judgment  set  aside  for  the  sole  purpose  of  allow- 
ing him  to  intervene  that  he  may  contest  a  right  to  the  prop- 
erty which  was  the  subject  of  the  action. 

The  judgment  and  order  appealed  from  are  affirmed. 

McLaughlin,  J.,  and  Chipman,  P.  J^  concurred. 


[No.  14.    Third  Appellate  Distriet.— ^Tiine  7,  1905.] 
F.  W.  TOUREE,  Appellant,  v.  B.  J.  TOUEEE,  Eespondentt 

DxvoBCB— Application  fob  ALncoNT— -Hsabino — ^AFPiDAvrr  mot  Oox- 
PLTIMO  WITH  Bulk — ^Discrktion. — Upon  the  hearing  of  an  appliea- 
tion  of  a  wife  for  alimony  pendente  lite,  the  court  had  discretion 
to  permit  her  counsel  to  present  his  affidavit,  though  not  served 
one  day  before  the  hearing,  as  required  by  a  rule  of  the  court. 

jAt — BsrUSAL     OF     CONTINUAMd     TO     HUSBANO— COTTNTEK     AFFmATXT — 

Facts  amd  Czbcumstahgxs  not  Ezplaimxd^ — ^The  husband  was  not 
d«pfif«d  ef  aoj  rabstaiitial  zi|^  bj  lefoial  of  a  eontiiiaanae  t» 
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obtain  a  eounter  affidavit  of  hia  attorney  that  a  transfar  of  eertala 
propertj  to  him  was  bona  fide,  where  there  ia  no  oifer  to  explain 
other  facts  and  eirenmstaneea  calling  for  explanation,  and  the 
offer  made  was  not  sufficient  to  require  the  court  to  deny  the  aU- 
mony  granted. 
iBi— BacaanoN  to  Allow  Aijmont — ^Basis  of  Obdkb— Amount. — The 
eourt  has  discretion  to  require  the  husband  to  pay  as  alimony  any 
money  necessary  to  enable  the  wife  to  support  herself  or  her  chil- 
dren or  to  prosecute  or  defend  the  action;  and  in  seeking  informa- 
tion as  the  basis  of  its  order  is  not  bound  by  technical  rules  of 
evidence.  The  amount  to  be  allowed  is  as  much  within  the  diaere- 
tion  of  the  eourt  as  its  power  to  make  the  allowance;  and  its 
action  will  not  be  disturbed  where  no  abuse  of  discretion  is  shown. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men* 
dodno  County.    J.  W.  Mannon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Weldon  &  Held,  for  Appellant 

T.  L.  Carothers,  for  Bespondent 

CHIPMAN,  P.  J. — ^Divorce.  Judgment  in  favor  of  defend- 
ant for  two  hundred  dollars  ''for  personal  expenses  and  ali- 
mony pending  suit,"  and  one  hundred  dollars  "for  expenses 
of  trial,  taking  depositions,  and  procuring  attendance  of  wit- 
nesses/' and  two  hundred  dollars  ''as  counsel  fees,  and  that 
said  sums  be  so  paid  in  thirty  days  from  said  tenth  day  of 
June,  1902."  Plaintiff  appeals  from  the  judgment  on  bill  of 
exceptions. 

Plaintiff  seeks  a  divorce  from  his  wife,  the  defendant,  on 
the  alleged  ground  of  desertion.  Defendant  denies  the  alle- 
gations of  the  complaint,  and,  by  way  of  cross-complaint,  her- 
self seeks  a  divorce  on  the  grounds  of  desertion,  failure  to 
provide  the  common  necessaries  of  life,  and  the  adultery  of 
plaintiff.  The  pleadings  are  verified.  The  complaint  was 
filed  March  27,  1902,  and  the  answer  and  cross-complaint  filed 
May  23,  1902.  On  May  24,  1902,  defendant  filed  an  affi- 
davit and  notice  of  motion  for  alimony  and  expenses  of  suit 
In  her  affidavit  she  averred  that  she  "has  no  money  or  prop- 
erty whatever  and  is  whoUy  dependent  upon  her  labor  and 
the  charity  of  her  friends  for  support."  In  her  cross-com- 
plaint to  which  no  vaswer  api)eaiBy  she  describes  certain  land 
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of  which  she  avers  that  plaintiff  is  the  owner  and  which  is  of 
the  yalne  of  six  thousand  dollars ;  also  personal  property,  con- 
sisting of  certain  enumerated  articles  and  securities  of  the 
aggregate  value  of  five  thousand  dollara.  In  her  affidavit  she 
states  that  said  property,  real  and  personal,  is  of  the  value  of 
ten  thousand  dollars.  On  June  7,  1902,  plaintiff  filed  an  affi- 
davit in  which,  among  other  things,  he  avers  that  he  "is  not 
possessed  or  the  owner  of  any  real  estate,  or  i)ersonal  property 
or  securities  or  money  whatever,  and  his  sole  property  consists 
of  his  right  to  a  government  homestead,  the  title  to  which  is 
as  yet  vested  in  the  United  States,"  which  said  homestead 
he  avers  is  of  no  greater  value  than  one  hundred  dollars,  and 
that  he  has  no  income  except  the  produce  of  this  homestead, 
which  he  avers  ''is  only  sufficient  to  enable  him  to  support 
himself  and  consists  principally  of  f  oodstufiEs  and  said  income 
of  said  homestead  claim  consists  of  small,  or  any  portion 
thereof  of  cash."  The  motion  was  noticed  for  hearing  June 
9th,  and  on  that  day,  at  the  hearing,  defendant's  attorney 
was  permitted,  over  plaintiff's  objection,  to  file  an  affidavit, 
copy  of  which  had  not  been  served  one  day  before  the  hearing, 
as  required  by  rule  II  of  the  court  In  this  affidavit  it  was 
averred  that  at  the  time  defendant  filed  her  answer  and  cross- 
complaint  plaintiff  was  the  owner  of  the  property  described 
therein  and  the  title  remained  in  him  until  June  7, 1902,  (two 
days  before  the  hearing  of  the  motion,}  and  on  that  day  plain- 
tiff conveyed  the  said  real  estate  to  one  T.  J.  Weldon  (one  of 
plaintiff's  attorneys  in  the  action),  and  on  the  same  day  also 
conveyed  to  him  a  note  secured  by  mortgage  owned  by  plain- 
tiff, for  the  sum  of  twelve  hundred  and  fifty  dollars  to  said 
Weldon  for  the  consideration  of  one  thousand  dollars,  as  ex- 
pressed in  the  assignment  of  said  note  and  mortgage.  It  is 
further  averred  on  information  and  belief  that  said  trans- 
fers ''were  and  are  not  real  and  plaintiff  is  now  the  owner 
in  fact  of  said  real  estate  and  said  note  and  mortgage,"  and 
that  said  transfer  was  made  "for  the  purpose,  fraudulently 
and  designedly,  of  hindering  and  obstructing  the  defendant 
in  procuring  alimony,  counsel  fees  and  costs  of  this  action, 
and  that  no  consideration  whatever  was  paid  to  plaintiff  for 
said  conveyance  and  assignment,"  etc  Counsel  for  plain- 
tiff asked  leave,  at  the  hearing,  for  time  to  prepare  and  file 
the  affidavit  of  said  Weldon  in  reply  to  the  said  affidavit  of 
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defendant's  attorney  and  to  show  that  said  transfers  were 
Inma  fide  and  not  in  fraud  of  defendant's  rights.  The  court 
''stated  that  it  would  permit  plaintiff  to  file  an  affidavit  deny- 
ing said  transfer  by  plaintiff  to  said  T.  J.  Weldon  ...  if 
said  transfer  had  in  fact  not  been  made,  and  counsel  for 
pHaintiff  thereupon  stated  that  they  did  not  wish  to  oontro- 
▼ert  the  fact  of  said  transfer/'  but  desired  to  show  ''that  a 
bona  fide  sale  of  the  property  of  said  plaintiff  had  been  made 
to  said  T.  J.  Weldon.''  The  court  refused  "to  permit  plain- 
tiff or  his  counsel  to  file  said  affidavit,"  to  which  ruling  plain- 
tiff excepted. 

1.  It  was  within  the  discretion  of  the  court  to  permit  de- 
fendant's  counsel  to  file  his  affidavit  at  the  hearing,  although 
in  violation  of  a  rule  of  the  court  {Pickett  v.  Wallace,  54  CaL 
147) ;  and  we  do  not  think  this  discretion  was  abused  in  rul- 
ing as  it  did. 

2.  It  will  be  observed  that  plaintiff  did  not  deny  having 
owned  the  property  in  question  nor  did  he  deny  having  made 
the  alleged  transfers,  but  proposed  only  to  show  a  bona  fide 
sale  of  certain  of  the  property.  He  does  not  show  or  offer  to 
show  what  he  did  with  the  consideration  received,  nor  how  it 
came  about,  in  so  short  a  time,  that  he  was  reduced  in  his 
properly  holdings  (which  were  of  the  undisputed  value  of 
ten  thousand  dollars)  to  his  unproductive  homestead.  There 
was  certain  personal  property  mentioned  in  defendant's 
eroas-complaint,  other  than  the  real  estate  described  and  the 
note  and  mortgage  transferred  to  Weldon.  No  account  is 
given  of  this  and  no  denial  of  its  possession,  except  as  it  may 
be  inferred  that  when  he  made  his  affidavit  he  then  had  noth- 
ing but  his  homestead.  We  think  the  facts  and  drcumstances 
disdoeed  called  for  something  more  than  the  offer  as  made 
by  plaintiff's  counsel  and  that  the  court  did  not  err  in  pass- 
ing upon  the  motion  without  giving  plaintiff  the  permission 
he  asked.  The  offer  was  not  sufficient  to  introduce  any  fact 
which,  if  admitted,  would  have  required  the  court  to  deny 
the  motion  for  alimony.  We  do  not  think  plaintiff  was  de- 
ixrived  of  any  substantial  right  in  view  of  the  facts  disclosed 

3.  The  court  **may,  in  its  discretion,  require  the  husband 
to  pay  as  alimony  any  money  necessary  to  enable  the  wife  to 
support  herself  or  her  children,  or  to  prosecute  or  defend  the 
aetion."  (Civ.  Code,  sec.  137.)  It  was  said  in  Base  v.  Base, 
109  GU.  644^  [4S  Pae.  4S2] :  "In  taking  the  e?idsnea  for  the 
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purpose  of  finding  the  amount  of  the  allowance  the  ooart  n 
not  trying  an  issue  in  the  case,  but  is  seeking  for  information 
as  the  basis  of  its  order,  and  is  not  bound  by  the  technical 
rules  of  evidence  applicable  to  controversies  between  contest- 
ing litigants."  The  amount  to  be  allowed  by  the  court  is  as 
much  within  its  discretion  as  is  the  power  to  make  the  allow- 
ance, and  in  neither  case  will  the  appellate  court  set  aside  its 
action  unless  this  discretion  has  been  abused ;  and  we  do  not 
think  abuse  of  discretion  has  been  shown  in  the  present  case. 
(Rose  V.  Rose,  109  Cal.  544,  [42  Pac.  452].  See,  also,  Ander- 
son  V.  Anderson,  137  Cal.  225,  [69  Pac.  1061].) 
The  judgment  and  order  are  affirmed. 

BuckleSy  J.,  and  McLaughlin,  J.,  concurred. 


[No.  r.    TUrd  Appellate  IH8triet.-^ime  10,  1905.] 

PHOENIX  INSURANCE  COMPANY,  AppeUant,  v.  PA- 
CIPIC  LUMBEB  COMPANY,  Eespondent 

NaQUODTT  DBSTBuonoM  OF  Pbofebtt  by  Fmx — Abbiqvb)  Claim  to 
FnuB  Insxtrangi  Cohpaky — ^AonoN  los  Damaoss — STATun  of 
LuoTATiONS. — An  action  by  a  fire  insurance  companj  upon  the 
assigned  claim  of  an  insured  person  for  loss  of  the  insured  prop- 
erty by  fire,  which  was  negligently  kindled  on  defendant's  land 
and  negligently  suffered  to  extend  to  the  land  of  the  insured, 
to  reeover  the  actual  damages  and  costs  suffered,  is  barred  bj 
section  839  of  the  Code  of  GivU  Procedure  if  not  brought  withia 
two  years  after  the  cause  of  action  accrued. 

£]>....aTATUT0BT  Pboyisions  Ikappucabub—Tkebli  Dajcaobs.— The 
three  years'  statute  of  limitations  prescribed  by  section  388  is 
inapplicable  to  a  cause  of  action  for  the  actual  damages  presupposed 
in  the  treble  damages  provided  for  in  section  3344  of  the  Political 
Code  for  negligently  causing  loss  by  Hib.  An  action  for  actual 
damages  for  such  loss  would  lie  regardless  of  the  provisions  of  the 
latter  section.  Treble  damages  cannot  be  recovered  thereunder 
where  neither  the  complaint  nor  the  assignment  nor  the  plaintiff^ 
equitable  right  of  subrogation  will  admit  thereof. 

Id. — BuBBOQATiON — Sfboulation  not  AUiOWXD. — Subrogation  is  al- 
lowed by  courts  of  equity  solely  to  insure  reimbursement  and  secure 
justice.  The  par^  subrogated  will  not  be  allowed  to  make  a 
speculation  out  of  this  equitable  right  to  be  iBdemniiled  ^g^<»>f| 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Hmn- 
boldt  County.    B.  W.  WiLson,  Judge. 

The  faetB  are  stated  in  the  opinion  of  the  court 

Heuy  K  Ford,  and  J.  F.  Coonan,  for  Appellant 

The  liability  fixed  by  section  3344  of  the  Political  Code  is 
fixed  by  statute,  and  is  barred  in  three  years.  (Code  Civ. 
Proc,  see.  338;  Higby  y.  Calaveras  County,  18  CaL  176; 
Banks  ▼.  Tolo  County,  104  CaL  258,  37  Pac.  900.) 

Ernest  Sevier,  and  Denver  Sevier,  for  Respondent 

The  action  is  barred  by  section  339  of  the  Code  of  Civil 
Procedure.  Section  3344  merely  affords  a  remedy  in  treble 
damages,  but  does  not  create  a  liability  for  actual  damages 
for  the  negligence,  which  is  a  common-law  right,  independent 
of  that  statute.  (Higgins  v.  Dewey,  107  Mass.  494,  9  Am. 
Eep.  63;  Brummit  v.  Fumess,  1  Ind.  App.  401,  50  Am.  St. 
Rep.  215,  27  N.  E.  656 ;  Webb  v.  Rome  etc.  B.  B.  Co.,  49  N.  T. 
420,  10  Am.  Eep.  389 ;  Spaulding  v.  Chicago  etc.  By.  Co.,  30 
Wis.  110,  11  Am.  Eep.  550;  13  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  p.  410;  Liverpool  etc.  Ins.  Co.  v.  Southern  Pacific  Co.p 
125  CaL  434,  58  Pac.  55;  Cleland  v.  Thomtan,  43  Cal.  437; 
LawisvOU  etc.  B.  B.  Co.  v.  Nitsche,  126  Ind.  230,  22  Am.  St. 
Bep.  582,  26  N.  E.  51.)  All  actions  for  actual  damages  for 
negligence  are  barred  in  two  years.  {Lattin  v.  OxUette,  95 
CaL  317,  29  Am.  St  Eep.  115,  30  Pac.  545;  PiOer  v.  Southern 
Pacific  B.  B.  Co.,  52  Cal.  42;  Wood  v.  Currey,  57  CaL  208; 
Baynor  v.  Mintzer,  72  Cal.  585 ;  Churchill  v.  Pacific  Imp.  Co^ 
96  Cal.  490,  31  Pac.  560.) 

Mclaughlin,  J.— On  October  28, 1901,  the  plaintiff  filed 
its  complaint  in  proper  form,  alleging,  in  apt  and  sufficient 
terms,  tiiat  certain  property  of  one  Hazleton  was  insured  by 
plaintiff  against  loss  by  fire.  That  on  May  11,  1899,  while 
said  insurance  was  still  in  force,  the  defendant  willfully  and 
carelessly  kindled  a  fire  on  its  own  land,  and  negligently 
suffered  the  said  fire  to  extend  beyond  its  own  land,  to  and 
upon  the  land  of  Hazleton,  and  that  said  fire  destroyed  the 
prox>erty  insured;  all  of  said  negligent  acts  being  ''contrary 
to  iaiutory  provision  under  section  3344  of  the  Political  Code 
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of  this  state."  That  thereafter  said  Hazleton  proved  his  loss, 
and  the  same,  amounting  to  $786.77,  was  paid  to  him  by  plain- 
tiff. It  is  then  alleged  that  by  virtne  of  a  written  assignment 
from  Hazleton,  as  well  as  by  subrogation,  such  rights  of  action 
as  aeerued  to  Hazleton  by  reason  of  such  negligent  acts,  passed 
to  plaintiff.  The  prayer  is  for  '^  judgment  in  the  sum  of 
$786.77  as  actual  damages,  and  costs  of  suit." 

The  defendant  demurred  to  the  complaint  on  the  ground, 
among  others,  that  the  causes  of  action  set  forth  therein  were 
barred  by  sections  339  and  340  of  the  Code  of  Civil  Procedure. 
The  demurrer  was  sustained  and  the  plaintiff  appealed. 

Appellant  contends  that  the  causes  of  action  stated  rest 
upon  section  3344  of  the  Political  Code,  which  reads  as  fol- 
lows: ''Every  person  negligently  setting  fire  to  his  own  woods, 
or  negligently  suffering  any  fire  to  extend  b^ond  his  own 
land,  is  liable  in  treble  damages."  This,  he  contends,  brings 
this  cause  within  section  338  of  the  Code  of  Civil  Procedure, 
which  provides  that  ''An  action  upon  a  UabiUty  created  by 
statute,  other  than  a  penalty  or  forfeiture/'  must  be  brought 
within  three  years.  Respondent  answers  that  if  the  action  is 
upon  a  statute,  it  is  upon  a  penalty  created  by  statute, 
and  hence  that  section  340,  limiting  the  time  for  com- 
mencing such  actions  to  one  year,  applies.  And  respond- 
ent also  submits  that  this  is  simply  an  action  to  recov» 
actual  damages,  and  therefore  falls  within  the  provision 
of  section  339,  making  the  limitation  of  two  years  apply 
to  all  actions  ux>on  a  UabiUty  not  founded  upon  an  in* 
strument  in  writing.  It  cannot  be  doubted  that  an  action 
for  actual  damages  in  cases  such  as  the  one  at  bar  would  lie, 
regardless  of  the  provisions  of  section  3344  of  the  Political 
Code.  The  very  idea  of  treble  damages  involves  the  concur- 
rent idea  of  actual  damages  trebled,  and  hence,  in  the  section 
itself,  the  pre-ezistence  of  the  right  to  actual  damages  is  recog- 
nized. The  section  simply  gives  the  further  right  to  treble 
damages  under  proper  pleadings.  In  this  case  all  that  is 
asked  is  "$786.77  actual  damages,^ ^  and  it  is  elementary  that 
relief  cannot  exceed  the  demand.  The  written  assignment 
from  Hazleton  to  appellant  carefully  limits  the  transfer  to 
the  indemnifying  sum  here  sought  to  be  recovered,  and  ex- 
pressly states  that  such  sum  is  the  actual  value  of  the  prop- 
erty destn^yed.    Subrogation  is  allowed  l^  courts  of  equity 
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Bolelj  to  insure  reimbursement  and  secure  jxustice.  The  party 
subrogated  will  not  be  allowed  to  make  a  speculation  out  oi 
this  equitable  right  to  be  indemnified  against  unjust  loss. 
(Liverpool  etc.  In$.  Co.  ▼.  Southern  Pacific  Co.^  125  Cal.  440, 
[58  Pae.  55] ;  RandaU  ▼.  Duff,  107  Gal.  34,  [40  Pac.  20] ;  27 
Am.  ft  Eng.  Ency.  of  Law,  p.  207.)  It  follows  that  neither 
under  the  complaint,  the  written  assignment,  nor  the  doctrine 
of  subrogation  could  the  appellant  recover  the  treble  damages 
allowed  by  section  8344  of  the  Political  Code.  Therefore,  this 
action  having  been  conmienced  more  than  two  years  after  the 
cause  of  action  accrued,  it  was  barred  by  the  statute. 
The  judgment  is  affirmed. 

Ghipman,  P.  J^  and  Buckles,  J.,  concurred. 


[No.  11.    TUrd  Appellate  District— Jaw  10,  190S.] 
R.  HTTJi,  Bespondent,  ▼.  C.  L.  MoCOY,  Appellant 


Aonov     lua     BaoKxa's     OoxiassioH  —  MsMQEunnnc     or 

xxiiT— DnosiPTiON  or  Laiu)— PLKADnro— Locahoh  ahd  Idbntxti- 
OAnoM — ^Dncuma. — ^In  an  action  by  a  real-estate  broker  to  re- 
•oirer  eommiflsion  on  the  eale  of  land  under  a  written  memorandnm 
snflleient  under  the  statute  of  frauds,  but  describing  the  property 
\fj  nnme  and  acreage  only,  the  eompklnt,  after  setting  forth  sneh 
memorandnm  in  haee  verba,  properly  made  additional  ayerments 
to  keate  and  identifj  the  propertj.  Neither  a  general  demurrer  to 
sueh  eomplaint,  nor  a  special  demurrer  for  ambiguity  and  uncer- 
tainty on  the  ground  of  Tarianee  from  the  memorandum  pleaded, 
is  enstafnabJPi 

I^ — ^Paiol  Evn>xMai^— Parol  evidence  was  admissible  to  prore  eoA 
identifying  averments  at  the  triaL  Parol  evidence  is  always  ad- 
missible to  IdentifT'  land  referred  to  by  name  in  a  contract 

In. — Cobs  or  Buuh  es  lOAursr  Etoxvcb.— BuHngs  against  the  admis- 
sibility of  evidence  are,  if  erroneous,  cured  by  the  further  full 
testimony  of  the  witness  to  the  same  mattcn. 

Isu — BoFPQBff  or  FtKBDro — ^EAaioNG  or  Ooiaossioif — ^Tisks  TaB>  ar 
Owma. — Where  the  contract  provided  for  oommiesion  at  a  certaia 
nte  for  procuring  a  sale  upon  terms  ilzed  by  the  owner,  a  finding 
that  plaintili  earned  the  eommiiwion  sued  for  by  procuring  a  pui^ 
with  whom  he  sought  to  negotiate  a  sale,  iHiich  was  flnal^ 
by  the  owner  upon  terms  Axed  by  him  without  plaiatiff% 
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knowledge  during  the  Ufe  of  the  agreement,  is  saffieientljr  Bap- 
ported,  notwithstanding  eonfliet  in  the  eridenee,  where  the  trial 
eourt  might  reasonably  infer  as  a  fact  that  the  sale  was  effeetad 
through  plaintiff's  agency  as  its  procuring  cause. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    S.  K.  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooxaL 

John  T.  Carey,  for  Appellant 

Clarence  F.  Lee,  for  Respondent. 

CHIPMAN,  P.  J. — ^Plaintiff  brought  the  action  to  recover 
commission  as  broker  for  the  sale  of  defendant's  land.  The 
cause  was  tried  by  the  court  without  a  jury  and  plaintiff  had 
judgment,  from  which  defendant  appeals  on  bill  of  excep- 
tions. 

The  court  found  that  plaintiff  and  defendant  on  September 
22,  1900,  entered  into  a  contract  by  which  plaintiff  was 
'^  authorized  to  and  agreed  to  act  as  broker  to  bargain  for  and 
procure  a  purchaser  for  47  acres  of  land  with  the  improve- 
ments thereon,  at  that  time  owned  by  said  defendant,"  known 
as  the  Abbey  ranch;  that  it  was  further  agreed  ''that  if  said 
ranch  was  sold  to  a  purchaser  procured  by  said  Hill  [plain- 
tiff] or  through  his  agency  that  said  defendant  would  pay  to 
said  plaintiff  5  per  cent  on  $10,000  or  any  less  amount  thai 
said  defendant  might  accept  for  said  ranch";  that  ''at  the 
time  said  contract  was  entered  into  a  memorandum  thereof, 
in  writing,  was  made  and  executed  and  subscribed  by  said 
defendant,  the  party  to  be  charged  thereby,  and  delivered  to 
the  plaintiff  by  him  ...  as  follows,  to  wit:  'I  hereby  author- 
ize B.  Hill  of  Windsor,  Cal.,  as  broker,  to  bargain  for  the  sale 
of  47  acres  (known  as  the  Abbey  ranch)  with  the  improve- 
ments thereon — ^valued  at  $10,000 — for  which  service  I  agree 
to  pay  to  said  Hill  5  per  cent  on  the  above-mentioned  sum  or 
any  less  amount  I  may  accept  for  said  ranch.  Provided  said 
ranch  is  sold  to  a  purchaser  procured  by  said  Hill  or  through 
his  agency.  Sept.  22nd,  1900.  C.  L.  MoCoy'  ";  that  "iu 
pursuance  of  said  contract  and  agreement  plaintiff  procured 
a  purchaser,  John  Fopiana,  who  purchased  said  ranch  from 
defendant"  at  the  price  of  $7,500,  accepted  by  defendant^  and 
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to  said  Fopiana  a  good  and  sufficient  deed  waa  made  by 
defendant  November  22,  1900,  and  possession  delivered. 

As  oonclnsion  of  law  the  court  found  that  plaintiff  was 
entitled  to  judgment  for  $375,  ''commission  for  the  sale  of 
said  ranch  and  improvements  thereon,"  and  interest  from 
November  22,  1900,  and  judgment  passed  accordingly. 

1.  Defendant  demurred  generally  to  the  complaint,  and 
also  specifically,  alleging  ambiguity  and  uncertainty,  because, 
as  is  claimed,  the  contract  pleaded,  in  its  legal  effect,  is  at 
variance  with  and  is  different  from  the  contract  set  out  in 
haec  verba.  It  is  claimed  that  the  demurrer  should  have  been 
sustained. 

It  is  permissible  to  declare  on  a  contract  either  by  pleading 
its  l^al  effect  or  in  haec  verba  (Stoddard  v.  TreadweU,  26 
Cal.  294) ;  and,  where  the  contract  is  in  writing,  the  latter  is 
regarded  as  the  better  mode.  ''But,"  as  was  pointed  out  in 
Joseph  V.  HoU,  37  Cal.  250,  ''to  enable  the  pleader  to  adopt 
this  latter  mode,  the  instrument  which  is  thus  adopted  as  a 
part  of  the  complaint  must  show  upon  its  face  in  direct  terms, 
and  not  by  implication,  all  the  facts  which  the  pleader  would 
have  to  allege  under  the  former  mode  of  pleading  by  aver- 
ment. For  example :  a  note  or  memorandum  in  writing  of  a 
contract  may  be  sufficient  to  take  it  out  of  the  statute  of 
frands,  but  prove  insufficient  as  a  pleading  when  put  to  use 
for  that  purpose."  In  the  present  case,  we  think  the  cou« 
tract  signed  by  defendant  was  sufficient  as  a  "note  or  memo- 
randum thereof,"  under  subdivision  6  of  section  1624  of  the 
Civil  Code,  and  was  valid  within  the  meaning  of  the  section, 
but  it  failed  to  state  with  fullness  and  precision  sufficient  to 
permit  its  use  alone  as  a  pleading,  and  hoice  it  became  neces- 
sary, and  it  was  entirely  within  the  rules  of  pleading,  to  qet 
forth,  in  aid  of  the  memorandum,  the  facts  essential  to 
make  the  pleading  complete.  The  complaint  does  not  set 
forth  more  than  one  cause  of  action,  nor  is  it  ambiguous  or 
uncertain.  In  stating  where  the  so-called  "Abbey  Banch"  is 
situated,  where  the  memorandum  failed  to  do  so,  the  pleader 
merely  supplied  a  fact  which  it  was  competent  to  prove  at  the 
trial.  Where  the  contract  is  set  out,  if  it  is  uncertain,  "the 
pleader  must  put  some  definite  construction  on  it  by  aver- 
ment." {Durkee  v.  Cota,  74  Cal.  313,  [16  Pac.  5] ;  Lambert 
V.  Haskell,  80  Cal.  611,  [22  Pac.  327].)  The  only  material 
I  QsL  A»^u 
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fact  set  ont  in  the  complaint,  and  not  substantially  appearing 
in  the  memorandnm,  is  the  fact  as  to  the  location  of  the  land 
with  a  view  to  identification.  We  do  not  think  the  oompiaint 
was  obnoxions  to  the  objections  raised  by  the  demnrrer. 

2.  Against  the  objection  of  defendant  the  land  in  question 
was  identified  and  proved  at  the  trial  as  the  land  referred  to 
in  the  contract.  From  what  has  already  been  said,  it  would 
follow  that  proof  by  parol,  to  identify  the  land  referred  to 
as  the  "Abb^  Banch/'  was  permissible.  Such  proof  is  al- 
ways allowed  for  the  purpose  of  identifying  land  described 
as  in  the  contract  before  us.  (Code  Civ.  Proc.,  sec.  1860.) 
It  is  sufScient  to  describe  the  land  by  its  general  designation, 
as  "The  Norris  Ranch"  (Civ.  Code,  sec.  1092)  in  a  grant 
deed;  and  undoubtedly  parol  evidence  is  admissible  to  show 
what  ranch  ia  meant  by  such  a  designation.  In  Toomy  v. 
Dunpky,  86  Cal.  639,  [25  Pac.  130],  it  was  held  that  where 
the  contract  was  silent  as  to  the  commission  to  be  paid  or  the 
eharacter  of  the  services  precisely  stated,  they  could  be  shown 
by  parol;  and  in  Preble  v.  Abrahams,  88  Cal.  245,  [22  Am.  St. 
Rep.  301,  26  Pac.  99],  evidence  was  admitted  to  show  wlyat 
land  was  meant  by  the  phrase  "forty  acres  of  the  eighty-acre 
tract  at  Biggs."  (See  Pomeroy  on  Contracts,  sec.  227,  note; 
Reamer  v.  Nesmiih,  34  Cal.  624.) 

Upon  his  cross-examination  as  a  witness  plaintiff  was  asked 
eertain  questions  to  which  plaintiff's  objections  were  sus- 
tained. If  there  was  error  it  was  cured  by  the  fact  that  the 
witness  testified  thereafter  fully  to  the  matters  thus  sought 
to  be  brought  out 

8.  It  is  urged  that  the  evidence  is  insufficient  to  support  the 
findings.  Wo  do  not  fed  called  upon  to  recite  the  evidence 
tending  to  show  to  what  extent  plaintiff  was  instrumental  in 
effecting  a  sale  of  the  property  to  Fopiana  or  that  it  was 
**sold  to  a  purchaser  procured  by  said  Hill,  or  through  his 
agency/'  as  the  agreement  provides.  He  was  authorized  ''to 
bargain  for  the  sale  of  47  acres"  of  the  Abbey  ranch,  and,  if 
sold  to  a  purchaser  procured  by  him  or  through  his  efforts, 
he  earned  his  commission.  We  think  there  is  sufficient  evi- 
dence to  support  the  findings  upon  these  provisions  of  the 
agreemoit. 

The  rule  laid  down  in  Dolan  v.  Scarikm,  57  Cal.  261,  has 
been  frequently  referred  to  with  approval,  and  expresses  the 
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trae  rule  as  we  rmderstand  it,  namely:  ''The  eomxnisBdoii  of 
a  broker  is  earned  by  finding  a  sofScient  pnrchaaer  ready  and 
willing  to  enter  into  a  valid  contract  for  the  pnrchaae,  apon 
the  terms  fixed  by  the  owner,  and  having  introduced  such  a 
one  to  the  owner,  as  a  purchaser,  he  is  not  deprived  of  hb 
right  to  a  commission  by  the  owner  n^otiating  the  contract 
himself."  (See  the  rule  considered  in  Phelan  v.  Oardner. 
43  Cal.  306 ;  OuUahan  v.  Baldwin,  100  Cal.  648,  [35  Pae.  310] ; 
Crawford  v.  Independent  Stone  Pipe  Works,  83  CaL  629,  [24 
Pac.  836] ;  Ayres  v.  Thomas,  116  Cal.  140,  [47  Pac  1013] ; 
Gregory  v.  Bonney,  135  Cal.  589,  [67  Pac.  1038].)  Cases 
cited  by  the  appellant  where  the  time  was  limited  within 
which  the  sale  was  to  be  made  or  where  the  authority  had  been 
seasonably  revoked  do  not  apply.  Here  there  was  no  limit 
as  to  time,  and  the  sale  was  made  within  fifty  days  after  his 
authority  was  given,  during  aU  which  time  plaintijS  was  more 
or  less  active  in  endeavoring  to  complete  the  sale  to  Fopiana, 
whom  plaintiff  introduced  to  defendant  as  a  possible  pur- 
chaser. 

It  is  urged  that  because  plaintiff  admits  that  he  did  not 
finally  negotiate  the  sale  in  person,  and  did  not  know  until 
after  it  was  finally  completed  that  a  sale  had  been  perfected, 
he  therefore  failed  to  earn  his  commission.  (Citing  Zeimer 
V.  Antisell,  75  Cal.  512,  [17  Pac.  642],  and  Ayres  v.  Thomas, 
116  Cal.  144,  [47  Pac.  1013].)  The  first  of  these  cases  went 
off  on  the  fact  that  the  agent  did  not  effect  a  sale  within  the 
time  limit.  In  the  second  the  decision  hinged  upon  certain 
instructions.  But  the  rule  was  approved  that  commissions 
are  earned  when  the  evidence  shows  that  the  broker  was  the 
moving  or  procuring  cause  of  the  consummation  of  the  trans- 
action. Appellant  cites  WyUe  v.  Marine  National  Bank,  61 
N.  Y.  415,  as  very  similar  to  the  case  at  bar.  This  case  enun- 
ciates no  different  rule  from  that  claimed  by  respondent.  It 
was  held,  however,  that  where  the  broker  opens  n^otiationa, 
but,  failing  to  bring  the  customer  to  the  specified  terms, 
abandons  further  negotiation,  and  the  employer  sells  to  the 
same  person  at  the  price  fixed,  he  is  not  liable  to  the  broker 
for  his  commissions.  We  do  not  think  the  evidence  warrants 
appellant's  claim  that  plaintiff  had  abandoned  his  efforts  to 
msike  a  sale;  the  case  in  its  facts  differs  materially  from  the 
WyUe  case,  61  N.  Y.  415.  Sibbald  v.  Bethlehem  Iron  Co.,  83 
N.  Y.  378,  [38  Am.  Bep.  441],  is  relied  on  by  appellant,  and  la 
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a  case  often  cited  approvingly  as  a  correct  exposition  of 
the  principles  upon  which  brokers  may  claim  commissions. 
That  case,  however,  differs  from  this  in  the  very  essential  fact 
that  after  a  reasonable  time,  some  four  months,  within  which 
to  make  the  sale,  and,  being  unsuccessful,  the  employer  ter- 
minated the  broker's  agency,  which  the  court  held  he  could 
do,  the  commissions  not  having  been  earned,  ^^  unless  upon  the 
sole  and  only  ground  that  tb^  defendant  terminated  the 
agency  in  bad  faith  and  as  a  device  to  get  the  benefit  of  plain- 
tiff's labors  without  paying  for  them."  That  case  is  inap- 
plicable and  in  no  wise  supports  appellant's  contention.  See 
the  principles  here  involved,  somewhat  discussed  in  Ropes  v. 
John  Rosenf eld's  Sons,  145  Cal.  671,  [79  Pac.  354],  where  the 
time  limit  having  expired  before  sale  made  was  the  principal 
ground  on  which  the  employer  successfully  resisted  payment 
of  commissions  to  the  broker. 

There  was  evidence  tending  to  show  that  defendant,  some 
time  in  the  summer  of  1900,  placed  the  property  in  the  hands 
of  one  Scott  as  agent  for  its  sale,  and  that,  through  one 
Foerstler,  the  sale  to  Fopiana  was  finally  eonsummated. 
Scott's  authority  preceded  that  given  plaintiff,  but  it  was  not 
until  after  plaintiff  had  brought  Fopiana  and  defendant  to- 
jorether  for  the  purpose  of  effecting  a  purchase  and  sale  that 
Scott  had  anything  to  do  with  the  sale  of  Fopiana.  Indeed, 
he  supposed  he  was  making  the  sale  to  Foerstler,  until  later, 
when  a  deposit  was  made,  he  learned  that  the  purchaser  was 
Fopiana,  and  he  then  recognized  Foerstler  as  his  co-agent  in 
the  transaction.  Plaintiff  testified:  **At  the  time  Mr.  Mc- 
Coy signed  the  authorization  to  me  he  told  me  that  he  had  an 
exclusive  contract  with  Mr.  Scott  of  Healdsburg  and  he  asked 
me  to  divide  the  commission  with  him  if  I  made  a  sale.  I  told 
him  I  was  not  working  for  Mr.  Scott."  Defendant  at  no 
time  revoked  his  authority  given  to  plaintiff.  It  appears  that 
Fopiana  was  seeking  a  farm  for  his  two  sons,  and  was  look- 
ing at  what  was  called  the  Prouse  place,  at  plaintiff's  sug- 
gestion, while  considering  defendant's  place.  As  late  as 
November  10,  1900,  he  employed  plaintiff  to  attend  the  auc- 
tion sale  of  the  Prouse  place  and  bid  for  him.  It  was  sold 
at  a  price  too  high  for  Fopiana,  and  failing  to  get  it  plaintiff 
again  took  up  with  him  the  purchase  of  defendant's  place, 
and  plaintiff  testified  that  Fopiana  then  told  plaintiff  ha 
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would  give  eight  thousand  dollars  for  defendant's  place,  and 
it  was  arranged,  according  to  plaintiff's  testimony,  that 
Fopiana's  two  boys  shonld  go  and  look  at  the  place  the  next 
day  (Snnday),  which  th^  did,  and  Fopiana  was  to  notify 
plaintiff  ''if  he  oonld  take  it.*' 

It  appears  that  about  this  time  Fopiana  fell  in  with  Foerst- 
ler  and  thenceforward  conducted  the  business  of  purchase 
with  him  without  plaintiff's  knowledge,  and  on  Monday, 
November  12,  1900,  made  a  deposit  with  Scott  of  one  thou- 
sand dollars  on  account  of  the  purchase.  There  is  some  evi- 
dence tending  to  show  that  Scott  and  Foerstler  were  working 
together  in  the  matter  some  little  time  before  November  10th, 
but  plaintiff  was  not  informed  of  the  fact  (if  that  would 
make  any  difference,  which  we  doubt)  by  either  defendant  or 
his  agoits,  Scott  and  Foerstler,  or  by  the  Fopianas,  and  plain- 
tiff first  learned  of  the  sale  about  November  15th,  as  he  testi- 
fied. Not  having  been  revoked,  his  authorization  was  in  full 
force  when  the  sale  took  place,  November  12th,  though  the 
deed  did  not  pass  until  later. 

There  may  be  some  doubt  as  to  the  precise  meaning  of  the 
language,  ''to  bargain  for  the  sale,"  used  in  the  agreement. 
But  no  doubt  can  surround  the  meaning  of  the  language, 
"Provided  said  ranch  is  sold  to  a  purchaser  procured  by  said 
Hill,  or  through  his  agency."  Defendant  thus  agreed  to  pay 
the  commission  if  the  ranch  was  sold  to  a  purchaser  brought 
to  defendant  by  plaintiff  directly  or  through  his  efforts. 

The  fact  that  the  sale  was  made  for  less  than  ten  thoxisand 
dollars  does  not  affect  the  question,  for  the  agreement  pro- 
vided that  defendant  would  pay  the  commission  on  any  less 
amount  that  he  might  accept  for  the  ranch. 

It  was  held  in  Lloyd  v.  Matthews,  51  N.  Y.  124,  that  where 
the  owner  has  placed  his  property  in  the  hands  of  two  or 
more  brokers  to  sell,  notice  to  one  of  a  change  of  purpose  does 
not  affect  another;  and  if  the  broker's  communications  with 
the  purchaser  are  the  means  of  bringing  him  and  the  owner 
together,  and  the  sale  results  in  consequence,  the  compensa- 
tion is  earned,  although  the  broker  does  not  negotiate  and  is 
not  present  at  the  sale.  {Dolan  v.  Scanlan,  57  Cal.  261.  See. 
also,  Sussdorff  v.  Schmidt,  55  N.  Y.  319.) 

In  cases  like  the  present  one  it  is  not  always  entirely  ob- 
vious that  the  sale  was  effected  through  the  broker's  agenqy 
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as  its  procuring  cause.  There  is  always  a  possibility  tliat  had 
the  broker  not  brought  the  seller  and  buyer  together,  some 
other  broker  might  have  done  so,  or  the  parties  might  have 
met  by  chance  and  through  no  agency  of  any  broker,  and 
hence  it  might  be  said  the  employed  broker  was  not  the  pro- 
curing cause  of  the  sale.  But  where  it  appearsy  as  here,  fhat 
the  seller  and  buyer  were  for  the  first  time  brought  together 
by  the  broker  duly  authorized  to  act  for  the  seller,  and  the 
sale  was  subsequently  consummated  by  the  same  seller  and 
buyer,  acting  independently  of  the  broker,  the  broker  not  hav- 
ing abandoned  his  agency,  and  the  seller  not  having  revoked 
the  broker's  authorization  or  done  any  aet  from  which  a 
revocation  may  be  implied,  we  think  the  inference  is  a  rear 
sonable  one,  and  may  be  drawn  by  the  jury,  that  a  sale  under 
such  circumstances  is  effected  through  the  broker's  agen^  as 
its  procuring  cause.  Especially  may  this  inference  be  drawn 
where  both  seller  and  buyer  have  negotiated  with  knowledge 
of  the  broker's  previous  employment. 

It  is  true  that  there  was  sharp  conflict  in  some  of  the  testi- 
mony; but  upon  the  trial  court  alone  devolved  the  duty  as 
well  as  the  power  to  finally  reconcile  controverted  questions 
of  fact,  and  with  its  determination  where  a  oonfiiet  in  the 
evidence  arose  we  cannot  concern  ourselves. 

The  judgment  is  affirmed. 

Buckles,  J.,  and  McLaughlin,  J.,  ooneurred. 


[Crhu.  No.  9.    Seoond  Appellate  Distriet— Jaw  IS,  1905.] 
THE  PEOPIjE,  Respondent,  v.  J.  W.  HEART,  Appellant. 

GaiMiMAL  Law — Juiusdiotiom  or  Ootjxts  or  Appbaxt— Quutidmb  op 
Law — Support  or  Vebdiot. — Bj  the  eoostitatioii,  jnriadietioii  Is 
conferred  upon  the  distriet  courts  of  appeal  in  erimiiial  proeeeo- 
tions  by  indictment  or  information  in  a  court  of  record  on  ques- 
tions of  law  alone.  Where  there  is  some  eyidenee  to  sustain  the 
verdict,  there  can  be  no  question  of  law  as  to  its  suffieten^. 

I^— MuRDxa— SuppoBT  or  GoKvicnoN  m  Ssoomd  Diobxb.— Upon  a 
trial  for  murder  where  the  defendant  was  eonyioted  of  murder 
in  the  eeeond  degree,  held,  in  view  of  the  •vidanee^  thai  It 
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be  said  ai  matter  of  law  that  the  kining  was  done  ''upon  a  saddea 
quarrel  or  heat  of  passion/'  or  that  there  was  no  eridenee  of  the 
"abandoned  and  malignant  heart"  eonstitating  one  of  the  i>i<»wff>ti 
of  murder  in  the  seeond  degree. 

Id. — ^EviDENCi — ^Impsaghmsnt  of  Dbfembant's  Wdpi — BTAmOBIIT  ov 
Knowledge  to  Attobnxt — Oomicitnioation  not  PirnLniD. — ^Up- 
on eroes-examination  of  defendant's  wife  as  a  witness  for  de- 
fendant it  was  proper  on  eross-enunination  to  lay  the  foundation 
for  impeaching  evldenee  by  an  attomej  to  whom  she  stated  her 
knowledge  of  the  transaetum,  while  endearoring,  without  sueeees, 
to  retain  him  as  eounsel  for  the  defendant.  Sudi  statement  is  not 
a  privileged  eommunieation  under  seetioB  1881  of  the  Cods  of 
Giyil   Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial  B. 
N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eoort 

L.  C.  Hester,  Hester  &  Ladd,  A.  Groves,  and  James  D. 

Rejrmert,  for  Appellant 

U.  S.  Webb,  Attorney-General,  J.  C.  Daly,  Deputy  At- 
torney-General, and  W.  C.  Van  Fleet,  for  Respondent 

ALLEN,  J. — ^The  defendant  under  an  information  charg- 
ing him  with  murder  pleaded  not  guilty.  Upon  a  trial  he 
was  found  guilty  of  murder  in  the  second  degree,  and  sen- 
tenced to  the  state  prison  for  the  term  of  twenty  years.  He 
appeals  from  the  judgment  and  from  the  order  denying  a  new 
trial. 

Appellant  relies  for  the  reversal  of  the  order  and  judg- 
ment upon  the  grounds  that  the  evidence  is  not  suSoient  to 
justify  a  verdict  in  the  second  degree,  and  for  errota  in  ad- 
mission of  certain  testimony  and  in  instructions  to  tbe  jury. 

The  record  discloses  that  there  was  some  testimony  tending 
to  show  defendant's  guilt  in  the  degree  as  found  by  the 
verdict.  By  the  constitution  appeUate  jurisdiction  is  con- 
ferred upon  this  court  in  criminal  prosecutions  by  indict- 
ment or  information  in  a  court  of  record  on  questions  of  law 
alone.  When  there  is  evidence,  therefore,  to  sustain  the  ver- 
dict a  question  of  law  cannot  arise.  {People  v.  Fttzgeraldf 
138  Cal.  40,  [70  Pae.  1014].) 
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It  was  shown  that  a  heated  quarrel  was  had  between  de- 
fendant and  his  roomer,  Keams,  oonceming  a  balance  of 
fifty  cents  due  for  rent,  as  claimed  by  defendant  and  denied 
by  Kearns.  Keams  was  about  to  leave  defendant's  house, 
and  had  packed  his  personal  effects  for  that  purpose,  when 
defendant  appeared  and  demanded  the  fifty  cents.  The  de- 
ceased presented  a  receipt  for  rent  to  July  8th;  this  was 
July  2d.  Defendant  charged  deceased  with  changing  the 
receipt.  Keams  thereupon  becoming  loud  and  violent  in  his 
language,  defendant  left  the  scene  of  the  quarrel  declaring 
that  he  would  call  the  police.  Some  fifteen  or  twenty  min- 
utes later  he  returned  without  the  police,  but  with  a  pistol 
in  his  right-hand  coat  pocket.  He  advanced  across  the 
room  and  locked  the  back  door  of  one  of  the  rooms  from 
which  deceased  was  getting  ready  to  leave.  He  did  this, 
he  says,  as  a  preliminary  step  to  distraining  the  goods 
of  his  roomer  for  the  delinquent  fifty  cents.  Keams 
thereupon  assaulted  him  with  his  fists,  and  in  the  scuffle 
which  ensued  the  defendant  shot  Keams  in  the  stomach. 
There  was  evidence  tending  to  show  that  Keams  was 
unarmed.  In  this  state  of  the  evidence  it  was  for  the 
jury  to  determine  whether  defendant  returned  to  the  scene 
of  the  quarrel  simply  to  lock  the  door  and  distrain  the  goods, 
or  whether,  knowing  that  Keams  was  disposed  to  fight,  the 
defendant  armed  himself  for  the  purpose  of  returning  and 
renewing  the  quarrel  with  a  view  of  precipitating  a  final 
struggle  and  killing  his  antagonist.  It  must  have  been  plain 
to  defendant  from  the  previous  conduct  of  his  roomer  that 
any  attempt  to  wrest  from  his  possession  either  the  rooms  or 
the  goods  would  result  in  a  fight.  His  taking  the  pistol  with 
him  shows  that  it  was  his  purpose  to  bring  that  fight  to  a  eon* 
elusion  in  his  favor,  even  if  he  had  to  kill  his  antagonist  On 
this  statement  of  the  case  we  are  not  prepared  to  say  that  the 
killing  was  done  ''upon  a  sudden  quarrel  or  heat  of  passion." 
Nor  can  we  say  as  a  matter  of  law  that  there  was  no  evi- 
dence of  the  ''abandoned  and  malignant  heart"  constituting 
one  of  the  elements  of  murder  in  the  second  degree.  (See 
People  V.  Emerson,  130  Cal.  563,  [62  Pac.  1069].) 

The  wife  of  the  defendant  was  called  as  a  witness  by  the 
defense,  and  the  court  permitted  the  district  attorney  to 
interrogate  her  as  to  statements  made  by  her  to  H.  H.  Appel, 
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Esq.,  an  attorney,  at  a  time  when  she  was  aideavoring  to 
retain  him  as  connsel  for  her  hnsband.  This  for  the  purpose 
of  laying  grounds  for  impeachment.  The  oonrt  farther  per- 
mitted Appel  to  state  what  was  said  by  the  witness  to  him 
upon  that  occasion.  There  is  no  claim  that  Appel  was  ever 
employed  or  retained.  On  the  contrary,  the  testimony  shows 
that  he  declined  to  accept  employment.  Section  1881  of  the 
Code  of  Civil  Procedure  (subd.  2)  provides  that  **An  attor- 
ney cannot,  without  the  consent  of  his  client,  be  examined  as 
to  any  communication  made  by  the  client  to  him,  or  his  ad- 
vice given  thereon  in  the  course  of  professional  employment." 
The  court  committed  no  error  in  admitting  this  testimony. 
The  inhibition  does  not  extend  to  communications  between  the 
attorney  and  persons  having  social  or  business  relations  with 
the  client  Certainly  not,  when  the  statement  did  not  pur- 
port to  be  conveyed  to  the  attorney  from  the  client,  but,  on 
the  contrary,  was  the  representation  of  a  witness  as  to  her 
knowledge  of  the  transaction. 

The  charge  of  the  court  excepted  to  correctly  states  the  law 
upon  the  subject  to  which  it  relates.  Beading  the  whole 
charge,  it  is  manifest  that  the  word  "may,"  and  not  ''must," 
was  employed,  which  is  emphasized  when  we  consider  that 
the  word  ''must"  appears  in  brackets,  with  the  notation  fol- 
lowing that  "words  in  brackets  were  stricken  out  by  the 
court" 

Judgment  and  order  affirmed. 

Gray,  P.  J.,  and  Smith,  J.,  concurred. 


[Grim.  Ko.  8.    Seeond  Appellate  Distrieft.— Jime  18,  1908.] 
THE  PEOPLE,  Respondent,  v.  PHILLIP  LEE,  Appellant 

GmCZNAL  Law— IMPAKELIOENT  Of  JUBT— EzCUSI   OF  QUALIFIXD   JUBOB 

BT  OouBT. — The  court  did  not  err  in  exeuaing  a  juror  who  had 
been  examined  from  ntting  on  the  panel  in  a  eriminal  case,  orer 
the  objection  of  the  defendant  thereto. 
D>. — Ghaluinqb  to  Panel— Dbnial  without  Pbbiottdyq  Pboov — Cobb 
OF  Ebbob. — It  waa  error  to  deny  a  chaUenge  of  the  defendant  to 
the  panel  of  joron  without  permitting  him  to  prove  the 
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npon  which  the  challenge  was  made;  but  meh  error  was  eared  hf 
a  subsequent  o£fer  to  allow  an  opportnnitj  to  make  the  proof,  9t 
which  the  defendant  declined  to  avail  himself. 

Id. — ^MoDE  OP  Impanelment.— Where  several  jurors  have  been  aeeeptad 
and  sworn,  and  the  panel  has  been  filled  with  talesmen,  it  was  not 
error,  when  one  of  them  has  been  excused  for  cause,  to  call  another 
in  his  place  without  first  examining  the  remaining  talesmen,  and 
to  continue  such  course,  where  the  right  of  the  defendant  to 
exercise  of  peremptory  challenges  was  reserved  until  the  panel  WM 
completed. 

Id. — Mdedee — Evidence — ^Deolaxation  of  Defendant— Bis  Gbstai — 
Rebuttal  by  Prosecution. — Upon  a  trial  for  murder,  where  the 
declaration  of  the  defendant  to  the  deceased  that  he  was  a  peaee 
officer,  and  requiring  him  to  hold  up  his  hands,  was  proved  bj 
the  testimony  of  witnesses,  and  was  part  of  the  res  gestae,  tha 
prosecution  had  the  right  to  rebut  the  declaration  hy  proof  that 
the  defendant  was  not  a  peaee  officer. 

Id. — Pkesumftion  of  Good  Chabacteb — Aid  of  Pbbsumftiom  of  I^ 
nocenge — ^Refusal  of  Instbuchon — ^Pboof. — ^A  requested  ia- 
struction  that  the  defendant  is  presumed  to  be  of  good  charaeter 
for  peace  and  quiet,  and  that  such  presumption  is  a  fact  in  the 
case  in  aid  of  the  presumption  of  innocence  to  be  considered  in 
determining  whether  the  defendant  is  guilty,  was  properly  refused. 
Any  fact  of  good  character  greater  than  the  presumption  of  inno- 
cence can  only  appear  by  evidence,  which  the  prosecution,  npon 
its  admission,  will  be  allowed  to  contradict;  and  any  presumption 
against  bad  character  is  included  in  the  presumption  of  innoeenee. 

Is. — Justification  of  Homicide — ^Requested  Instbuotion  Inafflio- 
ABLE  to  Evidence. — A  requested  instruction  as  to  a  theory  of 
justification  of  the  homicide  which  was  inapplicable  to  the  evidence 
was  properly  refused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo8 
Angeles  County  and  from  an  order  denying  a  new  triaL  B. 
N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  H.  Thompson,  and  Byron  Waters,  for  Appellant 

U.  S.  Webb,  Attomey-Gteneral,  and  J.  C.  Daly,  Deputy  Aft- 
tomey-Qeneral,  for  Respondent 

SMITH,  J. — ^The  defendant  was  convicted  in  the  lower 
court  of  murder  in  the  second  degree  and  sentenced  to  im- 
prisonment in  the  state  prison  for  thirty  years.  He  appeals 
from  the  judgment  and  from  an  order  denying  a  new  triaL 
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Several  points  are  urged  for  reyersal,  which  will  be  eoo- 
sidered  in  the  order  stated  in  appellant's  brief.  The  first  of 
these  is,  that  the  eonrt  erred  in  excusing,  over  the  objection 
of  defendant,  one  of  the  jurors  examined  who  was  in  fact  not 
disqualified.  But  this  point  has  been  determined  adversely 
to  the  defendant  by  the  decision  in  People  v.  Arceo,  32  CaL 
40.  and  several  later  cases  afiSrming  that  decision. 

The  next  point  is,  that  the  court  erred  in  denying  the  de- 
fendant's challenge  to  the  panel  of  jurors  without  permitting, 
or  at  least  without  waiting  for,  him  to  prove  the  facts  upon 
which  his  challenge  was  made.  This  doubtless  was  error. 
But  it  seems  to  have  been  the  result  of  a  misunderstanding 
upon  the  part  of  the  court  as  to  the  defendant's  offer  to 
prove  the  facts;  and  on  the  next  day,  when  the  court's  atten- 
tion was  directed  to  the  error,  it  offered  the  defendant  oppor- 
tunity to  make  the  proof;  which  the  defendant  declined  to 
avail  himself  of.  The  effect  of  the  proof,  if  made,  would 
have  been  to  set  aside  the  panel,  and  thus  to  give  to  the  de- 
fendant all  the  advantage  he  would  have  had  had  he  been 
allowed  to  make  the  proof  in  the  first  place.  He  was  there- 
fore in  no  way  injured. 

Another  point  is  an  alleged  departure  from  the  method 
prescribed  by  the  provisions  of  the  code  for  the  impaneling 
of  a  jury.  Eight  jurors  had  been  accepted  and  sworn  to  try 
the  case,  and,  the  original  twelve  having  been  disposed  of, 
four  others  were  drawn  from  the  box  by  the  clerk.  Of  these 
one  was  challenged  for  cause  and  the  challenge  allowed,  and 
the  court  ordered  the  name  of  another  juror  to  be  drawn 
from  the  box,  over  the  defendant's  objection;  who  insisted 
that  the  remaining  three  should  be  first  examined  before  a 
new  name  was  drawn.  And  the  same  ruling  occurred  with 
reference  to  one  or  more  of  the  other  jurymen.  But  this  was 
not  in  conflict  with  the  provisions  of  the  codes  governing  the 
subject.  It  is  indeed  provided  by  section  1068  of  the  Penal 
Code  that  the  challenges  of  the  defendant,  both  peremptory 
and  for  cause,  "must  be  taken  when  the  juror  appears,  and 
before  he  is  sworn  to  try  the  cause";  and  under  this  pro- 
vision it  was  competent  for  the  court  to  require  the  defend- 
ant to  i^ercise  his  right  of  challenge,  both  peremptory  and 
for  cause,  as  to  each  juror  immediately  upon  his  appearance. 
{People  V.  ScogginSf  37  CaL  679.)     And  had  this  course  been 
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pursued  the  defendant  would  have  been  entitled,  ux>on  the 
rejection  of  a  juror,  to  have  the  panel  filled  before  he  was 
ealled  upon  to  use  his  peremptory  challenges.  But  all  that 
is  required  by  the  provisions  of  the  section  cited  is,  that  the 
panel  shall  be  completed  before  the  defendant  be  required 
to  exercise  any  of  his  peremptory  challenges,  and  it  appears 
that  this  privilege  was  allowed  him. 

Another  error  complained  of  is  in  the  admission  of  the  testi- 
mony of  certain  witnesses.  It  appears  from  the  testimony  of 
several  witnesses  that  the  defendant  at  the  commencement  of 
the  affair  which  resulted  in  the  homicide  ordered  the  deceased 
to  throw  up  his  hands,  saying  that  he  was  a  peace  officer,  and 
the  prosecution  was  permitted  to  prove  by  several  witnesses 
that  the  defendant  was  not  what  he  claimed  to  be.  But  the 
declaration  of  the  defendant,  being  part  of  the  res  gestae,  was 
evidence  in  the  case,  and  it  was  therefore  competent  for  the 
prosecution  to  controvert  it 

The  other  point  relates  to  two  instructions  asked  by  fhe 
defendant,  but  refused  by  the  court,  the  first  of  which  was 
as  follows:  ''The  court  instructs  you:  That  the  defendant 
is  by  law  presumed  to  be  a  man  of  good  character  for  peace 
and  quiet  in  the  absence  of  any  evidence  to  the  contrary. 
Such  presumption  of  good  character,  coming  as  it  does  in  aid 
of  a  general  presumption  of  iimocence,  is  no  more  to  be  left 
out  by  the  jury  in  their  deliberation  than  the  original  pre- 
sumption of  innocoice  which  the  law  gives  it.  The  good 
character  of  the  defendant,  which  the  law  presumes,  is  itself 
a  fact  in  the  case.  It  is  a  circumstance  tending  in  a  greater 
or  less  degree  to  establish  the  defendant's  innocence,  and  it  is 
not  to  be  put  aside  by  the  jury  in  order  to  ascertain  if  the 
other  facts  and  circumstances  considered  by  themselves  do 
not  establish  his  guilt  beyond  a  reasonable  doubt,  but  his  good 
character  must  be  considered  by  you  in  determining  whether 
or  not  the  defendant  is  guilty.  And  after  considering  such 
presumptions  of  good  character,  together  with  all  the  other 
evidence  in  the  case,  if  the  jury  entertain  a  reasonable  doubt 
as  to  the  guilt  of  the  defendant,  you  must  give  him  the  benefit 
of  such  doubt  and  acquit  him.'' 

This  instruction  we  think  was  rightly  refused.  It  has,  in- 
deed, been  said  that  ''the  law  assumes  that  a  defendant  who 
18  upon  trial  for  an  offense  has  a  fair  character,''  or  repqtt« 
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tion,  and  ''he  is  entitled  to  the  benefit  of  this  presumption 
in  their  consideration  of  the  weight  to  be  given  to  the  testi- 
mony bearing  upon  his  guilt."  {People  v.  Oleason,  122  Cal. 
871,  [55  Pac.  123].)  But  the  presumption,  we  think, 
amounts  to  nothing  more  than  that  the  character  or  reputa- 
tion of  the  party  is  not  bad,  and  if  any  inference  may  be 
drawn  from  the  fact  thus  presumed,  it  is  contained  in  and 
much  more  strongly  supported  by  the  legal  presumption  of 
the  defendant's  innocence  until  evidence  to  the  contrary  may 
appear.  This  is  something  very  different  from  a  presump- 
tion that  the  party  accused  is  of  ''good'*  character;  or  to 
justify  the  assumption  that  the  defendant  was  of  such  char- 
aeter  as  to  justify  a  higher  probability  of  his  innocence  of 
the  crime  than  would  result  from  the  general  presumption 
of  his  innocence.  This  fact  can  only  appear  by  evidence, 
which  the  prosecution  will,  upon  its  admission,  be  allowed  to 
contradict.  (Banner  v.  State,  54  Ala.  127,  [25  Am.  Bep. 
662].)  The  instructions  given  as  to  the  legal  presumption 
of  innocence  were  sufficient  on  the  subject  of  presumptions. 
(People  V.  Johnson,  61  Cal.  142.) 

The  other  instruction,  so  far  as  material,  was  as  follows: 
''If  you  believe  from  the  evidence  that  the  defendant  acting 
as  a  reasonable  man  believed  that  the  deceased,  when  he  came 
to  the  hotel,  was  armed  with  a  revolver ;  and  that  he  came  to 
the  hotel  with  the  intention  to  either  kill  or  commit  a  violent 
assault  upon  Mrs.  Hurlburt,  it  was  not  only  the  defendant's 
right,  but  it  was  his  duty  as  a  law-abiding  citizen  to  intercept 
the  deceased  and  prevent  him  if  possible  from  carrying  out 
his  intentions,  and  the  defendant  would  be  justified  in  using 
all  means  which  appeared  to  him  as  a  reasonable  man  to  be 
necessary  to  make  his  resistance  and  interference  effectual." 

As  explanatory  of  this  point  a  brief  review  of  the  evidence 
will  be  necessary.  The  homicide  took  place  on  the  2d  of 
February,  1904,  at  a  place  called  the  Berwick  Hotel,  in  the 
city  of  Los  Angeles.  The  deceased  had  been  ejected  from 
the  premises  by  the  defendant  at  the  request  of  the  landlady 
daring  the  preceding  night;  and  there  is  much  evidence  to 
the  effect  that  he  sought  to  borrow  a  pistol  from  several 
parties  for  the  purpose  of  going  back  to  the  place  and  killing 
the  defendant.  It  also  appears  that  a  short  time  before  the 
killing  he  did  obtain  a  pistol,  with  which  he  returned  to  tlie 
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house;  and  which  was  found  upon  his  person  after  his  death. 
The  evidence  relied  upon  to  support  the  instruction  is  that  of 
Mrs.  Hurlburty  the  daughter  of  the  landlady,  who  testified 
in  effect  that  at  some  time  before  the  deceased  came  to  the 
house  upon  the  occasion  of  his  death  (what  time  does  not 
appear),  the  deceased  came  to  the  house,  and  upon  meeting 
her  threw  up  his  gun  and  said,  ''I  will  kill  you";  and  that 
after  his  departure  she  told  her  mother  and  the  defendant 
about  his  drawing  a  gun  on  her  and  threatening  to  kill  her. 
When  the  deceased  came  again  she  saw  him  at  the  top  of  the 
stairs,  and  he  said,  ''Come  here,  Alice,  come  here,'*  and 
motioned  to  her,  and  she  said,  ''No,  Jack,  I  am  afraid.'' 
Upon  which,  she  says,  the  deceased  put  his  hand  back  to  hb 
right-hand  pocket  and  said,  "Oh,  I  don't  know  as  I  will  or 
not";  and  then  she  looked  upstairs  and  said,  "Lee," — re- 
ferring to  the  defendant  Thereupon  Lee  came  downstairB, 
and  told  deceased  to  throw  up  his  hands;  and  he  would  not 
do  it  The  defendant  then  attacked  the  deceased,  but  was 
separated,  and  again  attacking  him  was  again  separated, 
but  renewed  the  attack  and  the  homicide  occurred.  It  is  fair 
to  defendant  to  say  that  the  evidence  tended  very  strongly  to 
show  that  when  tiie  defendant  used  his  pistol  the  deceased 
was  about  to  resort  to  his,  or  at  lea^tt  that  the  circumstances 
were  such  as  to  justify  the  defendant  in  so  believing.  But 
the  jury  found  otiierwise,  and  no  point  is  made  as  to  the  suffi- 
eiency  of  the  evidence  to  justify  the  verdict  of  murder.  We 
have,  therefore,  to  consider  only  whether  the  evidence  was 
sufSdent  to  support  the  theory  embodied  in  the  instruction; 
and  on  this  point  we  are  of  the  opinion  that  there  is  noth- 
ing in  the  testimony  to  indicate  that  Mrs.  Hurlburt  was  in 
any  danger  of  attack  from  the  deceased,  or  to  produce  such 
an  impression  upon  the  mind  of  the  defendant  On  the  eon- 
trary,  the  case  seems  to  be  one  of  an  ordinary  fight  between 
two  men  of  violent  temper. 

We  are  of  the  opinion,  therefore,  that  the  judgment  nmat 
be  affirmed,  and  it  is  so  ordered. 

Allen,  J.,  and  Oray,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  11, 1905.  Smith,  J.,  dissent- 
infi 
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[Nos.  8  and  9.    Seeond  Appellate  DSatriet— Jnne  14,  1905.] 

COUNTY  OP  SAN  LUIS  OBISPO,  Respondent,  v.  MAN- 
UEL MACHADO  SIM  AS  et  aL,  Appellanta. 

BxnilNT     DOICAIN — PUBLIO     BOAD— AOTION     BT     OOITMTT— PLEASfOfO — 

Pboof— Makkie  of  OoNSTRucnoN. — ^In  aa  aetion  hj  a  eomity  to 
eondemn  land  for  a  pnblie  road  it  is  not  neeesaarj  either  to  plead 
or  to  prore  the  manner  in  whieh  it  is  proposed  to  eoostmet  the 
road. 

Is. — QVALmCATIONS   OF   PXTITIONZBS   FOB  BOAD— SUFFIGIXKaT  OF   OOMr 

FLAiNT^ — ^Wbere  the  complaint  shows  that  ten  of  the  petitionen 
for  the  road  are  freeholders  who  will  be  accommodated  by  the 
road,  and  that  two  of  them  are  residents  of  the  road  district,  who 
are  taxable  therein  for  road  purposes,  it  properlj  states  the 
qualifications  of  the  petitioners  within  the  terms  and  meaning  of 
section  2681  of  the  Political  Code. 

Id. — ^Xntekmzdiatb  Obdsbs  of  Sufxryisobs — Bxvixw — Oollatxbal  As- 
TACK — ^DiSBXGABO  BT  OouBT. — None  of  the  intermediate  orders  or 
proceedings  of  the  supervisors  between  the  filing  of  the  petition 
and  bond  and  the  order  to  the  district  attorney  are  reriewable  or 
subject  to  collateral  attack  in  the  action  to  condenm  land  for 
the  road;  but  thej  must  be  disregarded  hj  the  court  under  sectioB 
2680  of  the  PoHtical  Code. 

Id. — Judgment  on  PiKADiNQa — ^Nonsxtit— Waives  of  Kotigb— Af- 
FXASANGE. — ^Whcrc  the  complaint  was  sufficient,  In  containing  all 
of  the  matters  required  by  section  1244  of  the  Oode  of  Civil  Pro- 
cedure, and  where  all  of  its  averments  were  proved  and  found, 
except  notice  of  the  time  and  piace  fixed  hj  the  board  for 
hearing  the  report,  which^  however,  is  shown  to  have  been  waived 
l^  appearance  of  appellants  thereat  and  their  participation  therein, 
their  motions  for  judgment  on  the  pleadings  and  for  a  nonsuit 
were  properlj  denied. 

liKi — Obdsb  Settino  Apabt  Funds  bt  Tbbasubeb  not  EssBNTULi^— An 
order  of  the  board  requiring  the  treasurer  to  set  apart  funds 
sufficient  to  satisfy  the  award  is  not  material  under  section  2690 
of  the  Political  Code,  and  its  obedience  is  not  essential  in  determin- 
ing jurisdiction,  though  the  record  suffieientlj  shows  a  eomplianeo 
with  such  order. 

Id^— Yauditt  of  Degbeb — Absencb  of  Hbasino — ^Recital  or  Obdbb 
Filed— Patment  mTO  Cottbt — Ebbob  not  Pbejudioiaim — ^The  final 
decree  is  not  void,  though  erroneous,  for  want  of  an  opportunity 
and  notice  of  hearing;  and  such  error  is  not  prejudicial  where 
the  order  filed  with  the  clerk  recites  that  it  was  made  in  court, 
and  previous  payment  of  the  money  into  court,  the  ontj  faet 
necessary  to  be  established  at  the  hearing,  is  conceded  in  the  bill 
of  flBoeptiona. 
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Id._OiIDSB    TOB    PoSSSSSIOK— PiNDXNOT    op    ApPSAI/— AlOENDlOEMT    OF 

OoDX. — Sinee  the  amendment  to  section  1254  of  the  Code  of  CMi 
Procedure,  an  order  for  poeseseion  after  payment  of  the  moncj 
into  eonrt  may  be  made  pending  an  appeal  from  the  deeree  of 
eondemnation;  and  it  ims  not  error  to  refuse  to  permit  proof  of 
the  appeal  in  making  the  order. 

Id. — Condemnation  ov  Sepa&ati  Pabcxls — Obdeb  Bxrusmo  Sxpabasi 
Trials — ^Disgbbtion  ov  Coubt^— Under  section  1244  of  the  Code 
of  Civil  Procedure,  where  separate  parcels  lying  in  the  county  are 
sought  to  be  condemned  by  the  county  for  a  public  road,  the  court 
has  discretion  to  grant  or  refuse  separate  trials;  and  an  order 
refusing  separate  trials  will  not  be  reviewed  where  no  abuse  of 
discretion  appears. 

Id. — Tbial  without  Sipabation — Pxbxmptobt  Chai^lbngbb. — The 
trial  having  been  ordered  to  proceed  without  separation,  the  right 
of  the  defendants  to  peremptory  challenges  was  limited  to  four, 
in  which  all  defendants  must  join. 

Ii>« — ^Vixw  or  Land  by  Jubt — Consent  of  One  Joint  Ownkb— Ao- 
QT7ISSCEN0E  IN  ABSENCE  ow  JuDOE. — ^Whcrc  ouc  of  two  joint  ownczB 
of  a  tract  representing  the  tract  at  the  trial,  in  the  abeence  of 
the  other  owner,  consented  to  a  view  thereof  l^  the  jury,  and 
made  no  objection  to  the  statement  of  the  judge  that  he  would 
not  attend  the  view,  and  did  not  formally  request  such  attendanee^ 
there  was  no  prejudicial  error  in  the  abeence  of  the  judge  from 
the  view.  The  acquiescence  of  such  joint  owner  in  the  action  of 
the  court  was  in  the  exercise  of  a  right  or  privilege  he  had  to 
have  such  view,  if  no  injury  is  shown  to  have  resulted  to  the 
absent  owner  from  the  order. 

Id.— Insanity  or  Absent  Owneb— Otfeb  or  Pboof  atteb  VkBDioir— 
Findings  and  Jthmmbnt. — The  rights  of  the  parties  are  to  be 
determined  as  they  existed  at  the  time  of  the  submission  of  the 
cause  to  the  jury;  and  after  such  submission  and  the  \erdiet  of 
the  jury  an  offer  to  prove  that  the  abeent  owner  was  insane  cannot 
constitute  an  objection  to  the  signing  and  filing  of  findings  and 
judgment  and  the  entry  of  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  a  final  order  of  condemnation, 
and  from  an  order  staying  proceedings  and  letting  plaintiff 
into  possession,  and  separate  appeal  from  an  order  denying 
a  new  trial.    E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  A.  Dom,  and  William  Shipsey,  for  Appellants 

The  defendants,  owning  several  tracts,  were  entitled  to 
separate  trials  on  the  question  of  damages  to  each  separate 
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tract  CCode  CSv.  Proc,  see.  1244,  subd.  5;  19  Bncy.  of 
Plead.  &  Prac.,  536;  Judsan  y.  MaOoy,  40  Gal.  299;  Clay 
County  Land  Co,  v.  Wood,  71  Tex.  460,  9  S.  W.  340.)  Each 
party  owner  of  several  tracts  was  entitled  to  four  peremptory 
challenges.  (Code  Civ.  Proc.,  sec.  601;  12  Ency.  of  Plead.  & 
Prac,  483,  484;  8iroh  v.  Hinchman,  37  Mich.  490;  Hargrave 
V.  Vaughn,  82  Tex.  348,  18  S.  W.  695;  Hundhausen  v.  AU 
hins,  36  Wis.  518;  Mutual  Life  Ins.  Co.  v.  Hillman,  145  U.  & 
285,  12  Sup.  Ct  909.) 

W.  H.  Spencer,  for  Bespondent 

The  court  had  the  right  to  join  all  parties  whose  lands  were 
sought  to  be  condemned  by  the  road.  (Code  Civ.  Proc,  sec 
1244,  sabd.  5.)  Defendants  were  expressly  limited  to  four 
peremptory  challenges.  (Code  Civ.  Proc,  sec.  601.)  De- 
fendants having  appeared  before  the  supervisors,  waived 
notice,  and  cannot  object  to  the  absence.  (KimbaU  v.  Board 
of  Supervisors  J  46  Cal.  19.)  The  court  was  not  required  to 
attend  the  jury.  {Toledo  etc.  By,  Co.  v.  Dunlap,  47  Mich. 
456, 11  N.  W.  271;  Shular  v.  State,  105  Ind.  289,  55  Am.  Rep. 
211,  4  N.  E.  870;  Hays  v.  Territory,  7  Okla.  15,  54  Pac  300; 
Morits  V.  Larsen,  70  Wis.  569,  36  N.  W.  331.) 

ALLEN,  J. — ^Plaintiff  and  respondent  had  judgment,  final 
order  of  condemnation,  and  order  letting  into  possession  in 
this  proceeding,  brought  by  the  district  attorney  of  San  Luis 
Obispo  County,  under  direction  of  the  board  of  supervisors, 
as  provided  by  section  2690  of  the  Political  Code,  to  condemn 
a  right  of  way  for  a  public  road  which  such  board  had  there- 
tofore determined  should  be  laid  out  and  opened  over  the 
lands  of  defendants  and  other  persons  not  parties  to  this 
action.  Defendants  appeal  from  the  judgment  upon  the 
judgment-roll,  from  the  final  order  of  condemnation  upon  a 
bill  of  exceptions,  and  from  the  order  staying  proceedings 
and  letting  plaintiff  into  possession  ui>on  a  bill  of  exceptions; 
and,  in  case  No.  9,  from  the  order  of  the  court  denying  a 
new  triaL 

The  entire  record  in  all  of  the  appeals  discloses  that  de- 
fendant McKeen  owned  a  tract  of  land  adjoining  a  tract 
Ofwned  by  defendants  Simas  and  Lawrence;  that  the  center 
line  of  the  proposed  road  was  the  dividing  line  between  said 
I  GsL  Airp.— IS 
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tracts ;  that  the  said  proposed  road  continued  over  lands  of 
the  Bice  estate,  not  parties  to  this  action ;  that  after  the  ver- 
dict and  judgment,  and  upon  payment  into  court  of  the  con- 
demnation money,  the  trial  judge,  in  his  chambers  adjoining 
the  courtroom,  an  open  door  connecting  the  two,  without 
previous  notice  being  given  to  defendants  of  the  motion  to 
apply  for  final  order  of  condemnation,  signed  such  final  order, 
whidi  was  immediately  filed  by  the  clerk  in  his  office  and 
duly  entered;  that  after  such  final  order  was  so  entered,  no- 
tice of  appeal  was  given,  and  a  bond  for  three  hundred  dol- 
lars approved  and  filed ;  that  thereafter  the  court,  on  regular 
motion,  made  its  order  letting  plaintiff  into  possession;  that 
during  the  progress  of  the  trial  defendant  Lawrence  absented 
himself  therefrom,  and  no  reason  therefor  being  made  to  ap- 
pear by  proper  showing,  the  court  proceeded  with  the  triaL 
At  the  conclusion  of  the  oral  testimony  an  order  was  made 
permitting  the  jury  to  view  the  premises  the  subject  of  liti- 
gation under  charge  of  an  officer;  that  upon  making  such 
order  the  court  announced  that  it  would  not  attend  such  view, 
and  did  not.  The  defendants  other  than  Lawrence  consented 
to  such  order  and  action  of  the  court.  The  attorney  for 
Lawrence,  being  also  the  attorney  for  defendant  Simas,  ob- 
jected and  excepted  on  Lawrence's  behalf  alone  to  such  order 
and  action  of  the  court. 

Upon  the  appeal  from  the  judgment  it  is  urged  that  the 
court  erred  in  overruling  defendants'  demurrer  to  the  com- 
plaint, which  is  claimed  to  be  insufficient  in  that  it  did  not 
specify  the  manner  in  which  plaintiff  proposed  to  construct 
the  road ;  and  upon  the  appeal  from  the  order  denying  a  new 
trial  error  is  claimed  because  the  court  refused  to  require 
plaintiff  to  state  to  the  jury  the  manner  in  which  the  improve- 
ment was  proposed  to  be  made.  Section  1244  of  the  Code 
of  Civil  Procedure,  which  undertakes  to  state  what  such  a 
complaint  shall  contain,  does  not  specify  this  requirement 
The  proceeding  being  only  for  the  purpose  of  acquiring  a 
right  of  way  for  a  public  road,  the  mere  taking  of  the  prop- 
erty, the  damage  to  the  remainder  by  severance  alone,  ques- 
tions as  to  the  damage  to  abutting  property  on  account  of 
subsequent  improvement  by  establishing  grades,  or  otherwise, 
are  matters  for  determination  when  such  damage  is  inflicted* 
To  hold  otherwise  would  be  to  say  that  before  condemnation 
the  supervisors  must  determine  in  advance  the  grades  and  the 


7imey  1905.]    Codntt  of  San  Luis  Obispo  t;.  SmA&      179 

manner  of  improving  all  public  roads  as  a  condition  prece- 
dent to  oondemnation,  which  we  do  not  think  is  authorized. 

Upon  these  appeals  it  is  further  claimed  that  the  complaint 
was  insufiScient  to  state  a  cause  of  action,  or  to  authorize  the 
introduction  of  testimony,  because  the  complaint  did  not 
show  that  the  petitioners  for  the  road  possessed  the  proper 
qualifications  under  the  statute.  The  qualifications  of  the 
petitioners  are  determined  by  section  2681  of  the  Political 
Code.  This  section  provides  that  "Any  ten  freeholders  who 
will  be  accommodated  by  the  proposed  road,  two  of  whom 
must  be  residents  of  the  road  ^listrict  wherein  any  part  of  the 
proposed  road  is  situated,  and  who  are  taxable  therein  for 
road  purposes,  may  petition,"  etc.  It  affirmatively  appears 
from  the  complaint  that  ten  of  the  petitioners  are  freeholders 
who  will  be  accommodated  by  the  road;  that  two  are  resi- 
dents of  the  road  district,  who  are  taxable  therein  for  road 
purposes.  This,  in  our  opinion,  complies  with  the  require- 
ment of  the  section.  The  contention  of  appellants  is,  that, 
properly  construed  and  read,  the  section  referred  to  contem- 
plated that  the  ten  freeholders  should  be  taxable  in  the  dis- 
trict for  road  purposes.  If  we  are  to  say  that  the  words 
"who  are  taxable  therein  for  road  purposes"  relate  to  the 
ten  freeholders,  then  we  have  a  sentence  reading:  "Ten  free- 
holders who  will  be  accommodated  by  the  road,  who  are  tax- 
able therein  for  road  purposes."  This  would  be  meaning- 
less, as  it  is  the  district  within  which  the  person  should  be 
taxable  and  not  the  proposed  road.  That  portion  of  the  sen- 
tence referring  to  the  two  residents  cannot  be  read  as  a  par- 
enthetical clause  for  the  reason  above  stated.  Without  such 
reading,  the  section  must  be  construed  as  requiring  only  two 
residents  of  the  district  taxable  for  road  purposes  and  the  re- 
mainder freeholders  only. 

Various  objections  and  exceptions  are  made  with  reference 
to  the  complaint  and  the  rulings  of  the  court  upon  the  ad- 
missibility of  testimony,  based  upo-  the  theory  that  the 
various  orders  of  the  board  of  supervisors  made  intermediate 
the  filing  of  the  petition  and  bond  and  the  order  to  the  dis 
trict  attorney,  were  without  jurisdiction  and  irregular. 
None  of  the  intermediate  orders  or  proceedings  are  review- 
able in  this  action.  Section  2690  of  the  Political  Code,  au- 
thorizing this  action,  provides  that  such  suit  shall  be  deter- 
milled  by  the  eoort  or  jury  in  accordance  with  the  rights  of 
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the  respectiye  parties  as  shown  in  court,  independent  of  said 
proceedings  before  the  board.  Here,  then,  is  a  legislatiye  di- 
rection to  the  court  to  disregard  the  intermediate  proceedings 
aboye  referred  to.  In  addition,  such  orders  and  proceedings 
are  to  be  recognized  as  a  final  judgment  in  another  proceed- 
ing before  a  competent  tribunal  and  not  subject  to  collateral 
attack.     {County  of  Sutter  v.  Tisdale,  136  Cal.  476,'  [69  Pac. 

141].) 

Exceptions  are  urged  to  the  action  of  the  court  in  refusing 
judgment  ui>on  the  pleadings  and  in  denying  the  motion  for 
a  nonsuit.  The  complaint  contains  all  of  the  matters  re- 
quired by  section  1244  of  the  Code  of  Ciyil  Procedure,  which 
section  is  found  in  the  title  and  part  of  the  Code  of  Ciyil 
Procedure  which  by  section  2690  of  the  Political  Code  is 
made  the  procedure  in  this  class  of  cases.  The  complaint 
was  sufficient,  and  the  court  haying  found  all  of  the  allega- 
tions to  be  true,  except  that  no  notice  was  giyen  to  non* 
consenting  landowners,  the  motion  for  judgment  on  the 
pleadings  was  properly  denied.  The  exception  aboye  noted, 
if  in  any  sense  material,  loses  its  significance  when  the  record 
discloses  that  all  of  the  parties  to  this  appeal  appeared  at  the 
time  and  place  fixed  by  the  board  for  hearing  the  report  and 
participated  therein.  This  was  a  waiyer  of  notice.  {Kim- 
ball  y.  Board  of  Supervisors,  46  Cal.  19.)  Under  former 
statutes  it  has  been  held  that  netting  apart  by  the  treasurer 
of  funds  sufficient  to  satisfy  the  award  of  the  yiewers  was 
necessary  to  entitle  plaintiff  to  condemn;  but  under  exist- 
ing statutes  (Pol.  Code,  sec.  2690)  the  court  must  disregard 
all  orders  before  the  board.  If  an  order  of  the  board,  there- 
fore, is  not  material,  certainly  its  obedience  would  not  be  es- 
sential in  determining  jurisdiction,  eyen  had  the  legislature 
re(|uired  the  treasurer  to  sequester  and  hold  funds,  which 
does  not  appear  in  the  present  law  affecting  this  procedure. 
There  is  sufficient,  howeyer,  in  the  record  to  show  that  when 
the  order  was  made  a  sufficient  amount  was  in  the  road  dis- 
trict fund  to  coyer  these  damages,  and  that  the  same  was 
held  by  the  treasurer  a  proper  length  of  time  for  that  par- 
ticular use. 

It  is  next  urged  that  the  final  decree  of  condemnation  is 
void,  because  made  without  proof,  without  a  hearing,  without 
knowledge  of  defendants,  without  a  bond,  and  not  in  court 
The  court  haying  jurisdiction  of  the  action,  possessed  all 
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power  to  hear  without  determmingy  or  to  determine  without 
hearing.  (Ex  parte  Benneii,  44  Gal.  88.)  If  the  determina- 
tion, with  or  without  a  hearing,  be  not  justified,  it  is  error 
only.  (Sherer  ▼.  Superior  Court,  96  Cal.  654,  [31  Pac. 
565].)  Under  our  constitution  the  superior  court  is  always 
in  session.  (Const.,  art.  VI,  sec.  5;  Falltrick  v.  SuUivan,  119 
Cal.  616,  [51  Pac.  947].)  The  signing  of  the  order  under 
the  eircTunstances  of  this  case  was  in  open  court,  as  recited 
by  the  order  itself.  It  became  the  order  of  the  court  and  ei- 
fectiye  as  such  when  filed  with  the  clerk.  (Comstock  etc, 
Co.  V.  Superior  Court,  57  Cal.  625 ;  Walter  v.  Merced  Acad- 
emy Assn.,  126  Cal.  586,  [59  Pac.  136].)  The  authority 
to  make  such  order  depended  upon  proof  that  the  money  had 
been  paid  into  court,  or  to  the  clerk,  which  is  its  equivalent. 
To  make  such  an  order  without  notice  and  opportunity  to  de- 
fendants to  be  heard  was  error;  but  the  only  fact  necessary  to 
be  established  upon  a  hearing, — ^namely,  payment, — ^being 
conceded  by  the  bill  of  exceptions,  there  was  no  prejudicial 
error  in  making  the  order.  No  bond  is  required  before  mak- 
ing such  final  order,  other  than  in  those  cases  named  in  sub- 
division 5  of  section  1248  of  the  Code  of  Civil  Procedure,  of 
which  this  is  not  one. 

The  right  of  the  court  to  make  the  order  letting  plaintiff 
into  possession  pending  the  appeal  is  denied.  When  the 
money  was  paid  into  court  it  was  so  paid  for  the  owner,  as  is 
required  by  the  constitution.  (Spring  Y alley  Water  Works 
V.  Drinkhouse,  95  Cal.  222,  [30  Pac.  218].)  Its  amount  had 
been  determined  by  a  valid  judgment  which  had  been  fully 
executed.  (Steinh^rt  v.  Superior  Court,  137  Cal.  578,  [92 
Am.  St.  Rep.  183,  70  Pac.  629].)  In  the  case  of  City  of  Los 
Angeles  v.  Prmeroy,  132  Cal.  341,  [64  Pac.  477],  the  appeal 
was  taken  before  payment  or  final  order.  Since  that  decision 
was  made  section  1254  of  the  Code  of  Civil  Procedure  has 
been  so  amended  that  as  now  in  force  it  must  be  taken  as 
creating  an  addition  to  the  class  of  cases  theretofore  consti- 
tuting exceptions  to  the  general  stay  of  proceedings  pro- 
vided for  in  section  941  of  the  Code  of  Civil  Procedure. 
There  was  no  error,  therefore,  in  making  the  order  or  in  re- 
fusing to  permit  proof  of  the  appeal. 

It  is  urged  on  this  appeal  from  the  motion  denying  a  new 
trial  that  the  court  erred  in  denying  defendants'  application 
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for  separate  triak  and  in  fhe  refusal  of  each  of  defendants' 
four  peremptory  challenges.  Section  1244  of  the  Code  of 
Civil  Procedure,  which  controls  the  procedure  in  cases  of  this 
character,  provides  (subd.  5) :  "All  parcels  lying  in  the 
county,  and  required  for  the  same  public  use,  may  be  in- 
cluded in  the  same  or  separate  proceedings,  at  the  option  of 
the  plaintiff,  but  the  court  may  consolidate  or  separate  them 
to  suit  the  convenience  of  parties."  The  discretionary  power 
as  to  separation  being  vested  in  the  trial  court,  and  no  abuse 
being  apparent,  its  order  will  not  be  reviewed.  The  reason 
for  the  suggestions  made  in  Judson  v.  McMoy,  40  Cal.  299, 
are  not  shown  to  exist  in  this  case.  The  trial  having  been 
ordered  to  proceed  without  separation  the  right  to  peremp- 
tory challenges  was  restricted  to  four,  in  which  all  defend- 
ants must  join.     (Code  Civ.  Proc,  sec.  601.) 

There  was  no  error  in  giving  or  refusing  any  of  the  in- 
structions complained  of. 

The  failure  of  the  court  to  accompany  the  jury  upon  the 
view  is  claimed,  on  behalf  of  defendant  Lawrence  alone,  as 
error.  The  record  discloses  that  Simas  and  Lawrence  were 
joint  owners  of  the  tract;  that  the  latter  absented  himself 
from  the  trial ;  that  at  the  conclusion  of  the  testimony  Simas, 
one  of  the  joint  owners,  consented  to  the  view  and  made  no 
objection  to  the  statement  of  the  court  that  the  judge  would 
not  attend  the  view.  No  formal  request  was  made  for  the 
judge  to  attend.  We  perceive  no  prejudicial  error  in  this 
failure  of  the  judge  to  attend  the  view,  whatever  may  be  the 
effect  of  a  view  under  section  610  of  the  Code  of  Civil  Pro- 
cedure, as  to  whether  or  not  evidence  is  necessarily  taken  on 
account  thereof.  It  appears  that  Simas  and  Lawrence,  as 
joint  owners,  of  necessity  were  affected  alike  by  the  verdict 
and  judgment  By  reason  of  Lawrence's  absence  the  respon- 
sibility for  the  management  of  their  joint  defense  devolved 
upon  Simas;  he  acquiesced  in  the  action  of  the  court,  and 
such  acquiescence  was  in  exercise  of  a  right  or  privilege  he 
had  to  have  such  view,  and  no  injury  is  shown  to  Lawrence 
as  a  result  of  the  order. 

It  is  finally  urged  that  the  court  erred  in  signing  the  find- 
ings and  judgment  after  counsel  for  defendant  Lawrence  had 
requested  time  within  which  to  make  proof  of  Lawrence's 
insanity.    The  cause  had  been  tried  and  submitted  and  vep* 
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diet  retamed.  The  lightB  of  the  parties  are  to  be  determined 
as  th^  existed  at  the  time  of  snch  submission.  (Fox  ▼. 
Hale  dk  Norcross  S.  M.  Co.,  108  Cal.  481,  [41  Pac.  328].) 
Neither  party  is  entitled  to  have  notice  or  to  be  present  at 
the  signing  and  filing  of  findings.  (Hathaway  v.  Ryan,  35 
CaL  188.)  Even  in  the  event  of  death  after  verdict  or  de- 
cision, judgment  may  be  entered.  (Code  Civ.  Proc.,  sec.  669 ; 
Fox  V.  Hale  it  Norcross  8.  M.  Co.,  108  Cal.  481,  [41  Pa4j. 
828].) 

We  find  no  prejudicial  error  in  the  record,  and  the  judg- 
ment and  orders  are  affirmed. 

Gray,  P.  J.,  and  Smith,  J.,  ooncorred. 


[No.    87.    Second    Api>el]ste    Distriet. — June    15,    1905.] 

C.  0.  VALLE,  Appellant,  v.  B.  E.  SHAFFER,  Auditor  of 
San  Di^o  County,  Respondent. 

Counties — ^Powxb  or  Supxbvisobs — Appostionment  A2n>  Compensation 
OF  Health  Officer— Oonstitdtional  Law.— Under  section  11  of 
irtiele  XI  of  the  eonstitntion  and  under  the  general  provisions 
of  the  Goonty  Goyemment  Aet  of  1897,  the  board  of  supervisors 
of  a  oounty  have  the  power,  by  necessary  implication,  to  appoint 
an  expert  medical  employee  as  health  officer,  and  to  fiz  his  compen- 
sation and  order  it  i>aid  out  of  the  county  treasury.  It  is  imma- 
terial whether  or  not  the  legislature  transcended  its  powers  under 
the  constitution  in  the  express  provision  of  subdivision  20  of  section 
25  of  the  Oounty  Oovemment  Act  upon  that  subject. 

Id.— Affointee  not  a  Oountt  Officer. — The  health  officer  appointed 
l^  the  board  is  to  be  deemad  an  employee,  and  not  a  county  officer. 

APPEAL  from  a  jud^^Q^ent  of  the  Superior  Court  of  San 
Diego  County.    E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  EL  P.  Shaw,  Lewis  B.  Eirby,  and  Eirby  &  Shaw, 
for  Appellant. 

Cassius  Carter,  District  Attorney,  and  W.  B.  Andrewa, 
Dffpoty,  for  Bespondeot.  ^p^'-- 

-^feililii.'i.i.i. 


184  Value  v.  Shaffsb.  [1  Cal.  App. 

GRAY,  P.  J. — ^The  petitioner  applied  to  the  superior  court 
for  a  writ  of  mandate  to  compel  the  auditor  of  San  Diego 
County  to  draw  his  warrant  in  favor  of  petitioner  on  the 
eounty  treasurer  for  fifty  dollars  claimed  to  be  due  petitioner 
for  one  month's  salary  as  health  officer  of  said  county.  A 
demurrer  to  the  petition  was  sustained,  and  from  the  judg- 
ment following  the  petitioner  api)eals. 

The  board  of  supervisors  of  said  county  appointed  peti- 
tioner health  officer  of  said  county  and  fixed  his  compensation 
at  six  hundred  dollars  a  year,  or  fifty  dollars  a  month.  The 
question  for  solution  relates  to  the  validity  of  the  orders  of 
the  said  board  in  that  behalf. 

Section  11  of  article  XI  of  our  constitution  reads  as  fol- 
lows: **Any  county,  city,  town,  or  township  may  make  and 
enforce  within  its  limits  all  such  local,  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with  general  laws." 

The  powers  of  a  county  "can  only  be  exercised  by  the  board 
of  supervisors,  or  by  agents  and  officers  acting  under  their 
authority,  or  authority  of  law.''     (Stats.  1897,  p.  452.) 

**The  board  of  supervisors  shall  adopt  orders  and  ordi- 
nances necessary  for  the  preservation  of  the  public  health  of 
the  county,  not  in  conflict  with  the  general  laws,  and  provide 
for  the  payment  of  all  expense  incurred  in  enforcing  the 
same. ' '     ( Stats.  1897,  p.  464. ) 

Counties  ''are  bodies  corx)orate  and  i>olitie,  and  as  such 
have  the  powers  specified  in  this  act,  and  such  other  powers 
as  are  necessarily  implied."     (Stats.  1897,  p.  452.) 

The  board  also  has  power  "to  do  and  perform  all  other  acts 
and  things  required  by  law  not  in  this  act  enumerated,  or 
which  may  be  necessary  to  the  full  discharge  of  the  duties  of 
the  legislative  authority  of  the  county  government"  (Stats. 
1897,  p.  467,  subd.  40.) 

The  foregoing  provisions  of  the  constitution  and  of  the 
County  Government  Act  of  1897  by  necessary  implication^  if 
not  by  express  words,  jrive  to  the  board  of  supervisors  of  San 
Diego  County  the  authority  to  do  just  what  they  have  done 
in  appointing  and  fixing  the  compensation  of  petitioner 
herein.  How  is  the  board  to  look  after  the  sanitary  condi- 
tion of  the  county  and  the  health  of  its  people  except  through 
the  assistance  of  paid  expert  agents  t  Th^  have  the  implied 
power  to  adopt  any  adequate  and  appropriate  means  to  otny 
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oat  their  express  powers.  ''Power  to  accomplish  a  certain 
result  which  evidently  cannot  be  accomplished  by  the  person 
or  body  to  whom  the  power  is  granted  without  the  employ- 
ment of  other  agencies  includes  the  implied  power  to  employ 
such  agencies;  and  in  such  case  when  the  law  does  not  pre- 
scribe the  means  by  which  the  result  is  to  be  accomplished, 
any  reasonable  and  suitable  means  may  be  adopted."  {Ear- 
ris  V.  Oibbins,  114  CaL  418,  [46  Pac.  292].) 

There  can  be  no  doubt  about  the  constitutionality  or  pro- 
priety of  any  of  the  above-quoted  provisions  of  the  County 
Government  Act  of  1897  defining  the  powers  of  the  board  of 
supervisors.  Indeed,  as  the  legislative  body  of  the  county, 
they  would,  under  the  constitutional  provision  quoted,  have 
by  implication  all  the  i)owers  given,  even  if  there  was  no 
express  statute  in  relation  thereto. 

It  is,  then,  immaterial  whether  the  legislature  transcended 
its  powers  under  the  constitution  when  it  provided  in  subdi- 
vision 20  of  section  25  of  the  County  Government  Act  of 
1897  (Stats.  1897,  p.  464),  for  the  appointment  of  a  health 
officer  in  each  of  the  counties  and  left  it  to  the  board  to  fix 
Ws  compensation,  without  classifying  the  counties.  If  their 
effort  in  that  behalf  was  constitutional,  then,  of  course,  the 
board  had  a  right  to  follow  it.  If,  on  the  other  hand,  it  was 
unconstitutional  and  void,  still  the  board  might  adopt  it  as 
the  most  reasonable  method  of  exercising  the  implied  power 
which  we  have  already  held  them  to  possess  under  the  pro- 
vision of  the  constitution. 

The  board  had  the  power  to  appoint  an  expert  medical  em- 
ployee, just  as  in  Harris  v.  Oibbins,  114  Cal.  418,  [46  Pac. 
292],  it  was  held  to  have  the  inherent  or  implied  power  to 
employ  an  expert  to  examine  books,  or  as  it  would  have  to  em- 
ploy a  janitor  or  other  necessary  assistant.  And  this  power 
is  in  no  way  affected  by  any  abortive  attempt  of  the  legis- 
lature to  expressly  give  them  the  same  power  by  a  method 
eontravening  some  provision  of  our  constitution. 

Again,  to  put  it  in  another  way,  if  the  act  of  the  legisla- 
ture is  void  because  it  fails  to  fix  the  compensation  of  the 
health  officer,  but  leaves  that  matter  to  the  board, — or  is  void 
for  any  other  cause, — ^we  can  only  say  that  the  board  is  left 
without  any  express  authority  to  appoint  a  suitable  medical 
assistant,  which  throws  them  back  again  upon  their  impUed 
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power  to  do  that  very  thing.  The  board  should  not  renounce 
80  important  a  function  as  that  of  looking  after  the  sanitary 
condition  of  the  county  because  the  legislature  has  failed  in 
its  duty  to  proyide  them  with  the  necessary  machinery  to  that 
end  when  th^  possess  the  power  to  supply  their  own  machin- 
ery. Of  course,  their  appointee  is  not  a  county  officer,  be- 
cause he  does  not  hold  his  position  by  the  authority  neces- 
sary to  make  him  such.  He  is,  howeyer,  if  we  assume  the  un- 
constitutionality of  the  act  expressly  providing  for  his  ap- 
pointment, the  employee  of  the  board  and  they  haye  at  the 
same  time  the  implied  power  to  say  what  his  compensation 
shall  be,  and  to  order  it  paid  out  of  the  county  treasury. 
Without  the  power  to  pay  him  they  oould  not  secure  his  ser- 
vices and  would  be  helpless  to  perform  the  duties  enjoined 
upon  them. 

The  judgment  is  reversed  and  the  court  below  directed  to 
overrule  the  demurrer  to  the  petition. 

Smith,  J.,  and  Allen,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  August  14,  1905. 


[No.   8.    S«eond  AppeDate  DiBtriet.— June  16,   1905.] 

B.  W.  LORINQ  et  al.,  Appellants,  v.  DUTCHESS  INSUB- 
ANCB  COMPANY,  Respondent 

FiBX  lNSu»ANC»— Policy  Issued  upon  Known  Pacts— Waiveb  of  In- 
consistent Conditions. — ^The  iBsiiaiiee  of  a  poliey  of  fire  iiiBiiTanee 
upon  known  faeto  waires  all  eonditioDB  ineonsistent  therewith. 

Id. — ^Afpugation  bt  Hoidkb  or  Equitablb  Tttub— Lbqal  Trrue  Held 
AS  8BCUBITT— OoNDinoN  AS  TO  OwNBBsmp  IN  Fee.— An  EppHcant 
for  fire  insnranee  in  the  warn  of  eight  hundred  doUars  by  one  who 
had  paid  the  consideration  for  the  insured  property,  bnt  who  had 
taken  the  title  in  the  name  of  another  as  seeurity  for  a  loan  of 
five  hundred  dollars,  who  stated  the  faets  aboat  the  title  and  the 
relation  of  the  parties  thereto  in  his  application  for  the  poliey, 
and  asked  for  insnranee  in  the  name  of  the  creditor,  the  loss,  if  any, 
to  be  paid  to  the  applicant  as  his  interest  may  appear,  is  not 
pireeliided  from  leeweij  by  aa  eipiewuT    eondition  in  the  poHey 
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thftt  fbe  applieant  hm  fbe  sole  owner  in  f m  of  fbe  proporty 
doBtrojod. 

Ito.  OoMirmuera)!!  o»  Pouor— Jozmn  o»  Pluntxitb.— The  poHej 
bsring  ieeaed  with  knowledge  that  the  owner  of  the  legal  title 
had  a  Bmaller  interest  than  the  amount  insured,  with  a  proviso 
that  the  loos  should  be  payable  to  the  applicant,  mnst  be  eonstrued 
as  intended  to  seeore  the  interest  of  both  of  them,  and  the  poUey 
an  to  both,  and  they  were  entitled  to  join  as  plaintiffs  in  an 
aetion  npoo  the  poliey. 

iDir— Gkbtaiktt  in  Pisading — ^KirowXiKDGx  or  Facts. — Where  the  com- 
plaint aTBTB  that  in  the  proofs  of  loss  the  interest  of  the  creditor 
in  the  poU^  was  disclosed,  it  shows  with  soffident  eertainty  that 
defendant  was  advised  of  the  respeetiye  interests  of  the  plaintiffs. 
Where  it  affirmatiyely  appears  that  the  facts  are  equally  in  pos- 
session of  both  parties,  the  rule  is  applicable  that  ambiguities 
and  uncertainties  should  be  viewed  in  the  light  of  the  situation 
of  the  parties  as  to  their  knowledge  of  the  HaXm, 

APPEAL  from  a  judgment  of  fhe  Superior  Court  of  San 
Diego  County.    E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

IGlls  &  Hiiair,  for  Appellants. 

H.  S.  Utlej,  for  Bespondent 

ALLEN,  J. — ^Action  upon  a  policy  of  insurance.  Defend- 
ant demurred  to  the  second  amended  complaint  on  the 
grounds:  1.  That  it  did  not  state  facts  sufScient  to  consti- 
tute a  cause  of  action;  2.  That  there  was  a  misjoinder  of 
parties  plaintiff;  and  3.  That  the  complaint  was  ambi^- 
ous  in  various  particulars,  among  which  was,  that  it  could 
not  be  ascertained  therefrom  what  were  the  interests  of  plain- 
tifBs  in  the  property  insured.  The  demurrer  was  sustained, 
and  upon  plaintiffs'  refusal  to  amend,  judgment  was  entered 
for  defendant.    This  appeal  is  from  the  judgment. 

The  facts  stated  in  the  second  amended  complaint,  so  far  as 
material,  are:  That  plaintiff  Bunch,  having  paid  the  con- 
sideration price  for  certain  premises  upon  which  the  insured 
buildings  were  situated,  caused  legal  title  to  be  taken  in  his 
co-plaintiff  Loring  as  security  for  a  loan  of  five  hundred 
doUaiB  and  interest.  Thereafter  Bunch  made  application  (a 
copy  of  which  application  appears  in  the  complaint)  to  the 
agent  of  the  defendant  company  for  a  policy  of  insurance  to 
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the  amount  of  eight  hundred  dollars  upon  such  buildings, 
and  in  such  application  made  known  the  state  of  title  and  the 
relation  of  the  parties  thereto,  and  directed  the  policy  to  be 
written  in  Loring's  name,  with  the  loss,  if  any,  payable  to 
Bunch  as  his  interest  may  appear;  all  of  which  was  done, 
Bunch  paying  to  defendant  the  premium.  In  the  policy,  aa 
appears  by  the  copy  made  a  part  of  the  complaint,  it  was 
stipulated  that  it  should  be  void  if  the  interest  of  the  insured 
should  be  other  than  unconditional  and  sole  ownership.  Lob8» 
due  proof  thereof,  and  interests  of  plaintiff  were  averred. 

It  is  insisted  by  defendant,  in  support  of  its  general  de- 
murrer, that  the  actual  condition  of  title  as  averred,  when 
taken  in  connection  with  the  averment  that  Bunch  was  the 
sole  owner  in  fee  of  the  property  destroyed,  precludes  recov- 
ery. With  this  contention  we  do  not  agree.  The  issue  of  a 
policy  upon  known  facts  waives  all  conditions  inconsistent 
therewith.  {Sharp  v.  Scottish  Union  etc.  Ins.  Co.,  136  CaL 
542,  [69  Pac.  253,  615] ;  Allen  v.  Home  Ins.  Co.,  133  Cal.  29, 
[65  Pac.  138].)  Plaintiffs  each  had  an  insurable  interest  in 
the  property.  (Civ.  Code,  sec.  2546;  Davis  v.  Phoenix  Ins. 
Co.,  Ill  Cal.  414,  [43  Pac.  1115].)  The  defendant,  having 
been  apprised  of  the  fact  that  Loring's  interest  was  small,  and 
upon  such  information  issuing  a  policy  for  eight  hundred 
dollars  and  accepting  a  premium  based  on  that  amount,  with 
a  proviso  that  the  loss  should  be  payable  to  Bunch,  can  only 
lead  to  the  conclusion  that  the  interests  of  Bunch  and  Loriug 
were  both  insured,  and  the  policy  ran  to  both.  To  construe 
the  contract  as  insuring  only  Loring,  would  be  to  say  that 
Bunch  was  paying  a  premium  and  the  company  accept^ 
ing  the  same  upon  an  amount  which,  in  the  very  nature  of 
things,  was  far  in  excess  of  possible  loss.  It  follows  that 
plaintiffs,  both  being  beneficiaries,  could  join  In  the  action. 
Even  in  cases  where  part  is  payable  to  the  assured  and  part 
to  others,  all  of  the  beneficiaries  may  unite  as  plaintiffs  in  the 
action.  {West  Coast  Lumber  Co.  v.  State  etc.  Co.,  98  Cal. 
513,  [33  Pac.  258].) 

The  complaint  was  neither  ambiguous  nor  uncertain  in  its 
allegation  with  reference  to  Loring's  interest.  It  avers  that 
in  the  proof  of  loss  this  interest  was  disclosed.  Prom  this  it 
appears  that  defendant  was  advised,  therefore,  of  the  re- 
■pective  interests.    '*  Faults  consisting  in  ambiguities  and  on- 
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certainties  should  be  viewed,  to  a  certain  extent,  in  the  light 
of  the  mtnation  of  the  parties  as  to  their  knowledge  of  the 
facts.''  {Bchaake  v.  Eagle  etc.  Cam,  Co.,  135  Cal.  485,  [63 
Pac  1025,  67  Pac.  759].)  And  the  rule  is  proper  in  cases 
where  it  affirmatively  appears  that  the  facts  are  equally  in 
possession  of  both  parties. 

We  do  not  regard  the  complaint  as  ambignons  or  uncertain 
in  any  of  the  otiier  respects  claimed.  Enough  appears  in  the 
eomplaint  to  render  it  easy  of  comprehension  and  free  from 
reasonable  doubt.     {Salmon  v.  Wilson,  41  Cal.  602.) 

Judgment  is  reversed,  with  directions  to  the  court  below 
to  overrule  the  demurrer  to  the  second  amended  complaint 

Gray,  P.  J^  and  Smith,  J.,  concurred. 


[Ko.  8.    :F1nt  AppeDate  D!fltriet.-~JTiTie  19.  1905.] 

PEOPLE'S  HOME  SAVINGS  BANK,  Respondent,  v.  H.  J. 
SADLER,  Appellant;  MINNIE  C.  SADLER  et  al..  Ex- 
ecutors, Substituted  Appellants. 

Apfkal— Betizw  GoNriNXD  TO  Bbcord — Belation  or  Date  or  AFFiftM- 
ANOS. — In  detenniniog  tbe  correctness  of  a  judgment  appealed 
from,  this  eonrt  is  limited  to  a  consideration  of  the  record  thereof, 
and  error  of  the  trial  conrt  cannot  be  predicated  by  rea5«on  of 
any  matter  snbeeqnent  to  its  rendition.  If  the  jndgment  is  affirmed, 
H  is  as  of  the  date  of  its  rendition. 

tb. — ^DiATH  or  Appkllant — Substitution  op  Executors — Iicpbopib 
Motion  to  Biicand  Cause.— Where  the  appellant  has  died  pendini; 
the  appeal,  a  motion  by  his  substituted  executors  to  remand  the 
cause  to  the  superior  court  upon  the  ground  that  the  judgment  is 
incapable  of  enforcement  for  want  of  presentation  of  it  as  a  claim 
against  the  estate  of  the  deceased  appellant  is  improper  and  wiU 
be  denied. 

Id. — ^Enpobobhznt  op  Judomsnt— Pboyincb  op  Ooubt— Pbobate  Jusis- 
DionoN. — ^The  enforcement  of  the  judgment  or  the  right  to  with- 
hold it  is  primarily  within  the  jurisdiction  of  the  court  in  which 
it  was  rendered.  Upon  the  death  of  the  appellant  the  power  of  the 
court  to  enforce  the  judgment  by  execution  against  him  terminated, 
and  the  respondent  is  remitted  for  its  collection  to  the  probate 
jurisdiction  having  charge  of  appellant's  estate,  and  to  that  eourt 
tiie  exeeators  must  present  any  defense  they  may  have  t9  its  pay* 
tba  a«ets  of  that  estate. 
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IBAXK—TtLAXBTEE    OF    ShAMS— AiWUMfTION    OF    lOASaJTt    BT    TEAKB- 

nauB. — Upon  the  transfer  of  shares  of  stock  in  a  bank  and  the 
aeeeptanee  of  eertifieates  iasned  therefor,  the  transferee  assumes 
the  Babifitj  to  the  bank  for  the  unpaid  amount  thereof  to  whieh 
the  original  owners  were  subject. 

brf— By-Laws— GsNZRAL  Powxa  of  Bank— Inhesknt  Bight— R»- 
STBZonoNB — ENTTMiaATiOH  OF  PowxBS  KOT  ExcLUSivK. — ^A  bank 
as  a  priTate  eorporation  has  a  general  power  and  inherent  right 
incidental  to  its  ereation  to  enact  bj-laws  for  its  internal  goyem* 
ment  and  to  regulate  the  conduct,  rights,  and  duties  of  its  mem- 
befs,  independent]^  of  legislatiye  declaration,  and  subject  onlj  to 
legislative  restrictions.  The  enumeration  of  powers  to  make  bj-laws 
contained  in  section  803  of  the  Civil  Code  does  not  restrict  sudi 
general  i>ower  and  inherent  right 

by — Bt-Iiaw  fob  AonoN  upon  Galls — Oontbact— Waiyzb  of  As- 
SBSSXENT. — ^A  bj-law  providing  for  the  enforcement  of  unpaid 
calls  is  within  the  general  power  of  the  bank,  and  a  provision 
for  enforcement  thereof  by  action  binds  all  consenting  stock- 
holden;  and  where  all  of  the  stockholders  agreed  to  the  by-laws 
by  signature  thereto^  such  contract  is  a  waiver  of  the  right  to 
insist  that  the  corporation  shall  lawj  aaseesments  therefor,  as 
provided  in  the  CSvfl  Code,  and  may  be  enf oreed  bj  the  bank 
according  to  its  terms. 

iDb  OoKSTDBiMTfOM  OF  OoNT&ACT  BT  T&ANSFBX& — ^The  admission  of  a 
tzansferee  of  stock  to  the  privileges  of  a  member  of  the  eorpoxa- 
tion,  with  the  right  to  participate  in  its  proceedings  and  to 
receive  dividends  upon  his  shares  of  stock,  is  a  sufficient  consideza- 
tion  for  the  agreement  with  the  corpomtion  bj  signature  to  its 
l^-lawa. 

t^ — ^PBOVXSION   FOB  LiBH   XJFOir   Stock— FOBKGLOSDBX   NOT   BBQUIBB). — 

A  provision  in  the  bj-laws  giving  the  bank  a  Hen  upon  the  stock 
for  unx>aid  calls  does  not  create  a  mortgage  requiring  foreclosure 
under  section  726  of  the  Code  of  Civil  Procedure;  and  the  bank  may 
enforce  the  payment  of  the  indebtedness  by  action  without  aaj 
foreclosure  of  the  Hen. 

APPEAL  from  a  judgment  of  tha  Superior  Court  of  tlie 
(Sty  and  Ck)unty  of  San  Frandsoo.     George  EL  Bahra,  Judge. 

The  facts  axe  stated  in  the  opinion  of  the  oourt. 

Fred  H.  Hood,  G.  S.  Farquar,  and  Barnes  &  Hood,  for 
Appellant. 

Btratton  &  Kaufman,  for  Respondent. 

HABBISON,  P.  J. — ^The  plaintiff  is  a  corporation  organ- 
bed  under  the  laws  of  this  state,  and  the  appellant  is  a  stock- 
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holder  therein  holding  forty  shares  of  its  capital  stock  of 
the  par  value  of  one  hundred  dollars,  on  each  of  which  there 
has  been  paid  to  the  plaintiff  the  sum  of  thirty-three  and 
one-third  dollars  and  no  more.  The  present  action  was 
brought  to  recover  from  him  the  sum  of  sixty-six  and  two- 
thirds  dollars  remaining  unpaid  upon  each  of  said  shares. 
Judgment  was  rendered  in  favor  of  the  plaintiff  for  $2,666.67 
and  interest,  from  which  the  defendant  has  appealed,  bring- 
ing the  appeal  here  upon  the  judgment-roll,  including  a  bill 
of  exceptions. 

The  articles  of  incorporation  of  the  plaintiff,  in  which  five 
directors  were  named,  were  signed  and  acknowledged  May  11» 
1888,  setting  forth  the  amount  of  its  capital  stock  to  be  three 
hundred  thousand  dollars,  divided  into  three  thousand  shares 
of  the  par  value  of  one  hundred  dollars  each,  and  showing 
that  all  of  it  had  been  subscribed,  and  that  each  of  the  said 
directors  had  subscribed  for  six  hundred  shares.  The  cer- 
tificate of  incorporation  was  issued  by  the  secretary  of  state 
May  14,  1888.  On  May  17,  1888,  the  aforesaid  subscribers 
for  the  capital  stock,  without  a  meeting  having  been  called 
for  that  purpose,  assented  to  in  writing,  and  adopted  a  code 
of  by-laws  for  the  corporation,  and  on  the  same  day  an  entry 
of  that  fact  was  made  in  the  minutes  of  the  directors'  meet- 
ing. On  May  18th  these  by-laws,  duly  certified  by  a  major- 
ity of  the  directors  and  the  secretary  of  the  corporation,  were 
copied  into  a  book  kept  by  the  corporation  and  thereafter 
known  as  the  ''Book  of  By-Laws."  Following  them  there 
was  written  in  the  book  and  signed  by  the  stockholders  the 
following:  "We  the  undersigned  stockholders  of  the  Peo- 
ple's Home  Savings  Bank,  a  corporation,  do  hereby  agree  to 
the  provisions  contained  in  the  foregoing  by-laws  and  in  such 
amendments  to  the  said  by-laws  as  may  hereafter  be  adopted, 
and  we  agree  to  obey  all  the  provisions  contained  therein  as 
aforesaid  in  every  respect."  Article  IX  of  these  by-laws  is 
as  follows:  "The  board  of  directors  of  said  corporation  shall, 
at  their  first  meeting,  after  the  adoption  of  these  by-laws, 
call  in  thirty-three  and  one-third  per  cent  of  the  capital  stock 
thereof,  and  may  issue  certificates  for  such  stock  under  such 
restrictions  as  are  provided  in  these  by-laws,  signed  by  the 
secretary  and  president,  or  in  his  absence  by  the  viee-presi- 
dmt,  and  the  remaining  sixty-u  and  two-tldrda  per  oent  of 
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said  capital  stock  shall  be  sabjeet  to  the  call  of  the  board  of 
directors  to  be  made  at  any  time;  whenever  the  remaining 
sixty-six  and  two-thirds  per  cent  of  said  capital  stock,  or  any 
part  thereof,  shall  be  called  by  the  board  of  directors  it  shall 
be  immediately  paid  by  the  stockholders,  and  any  amonnt  not 
so  paid  by  any  stockholder  shall  be  a  debt  dne  to  the  corpora- 
tion, and  the  corporation  shall  have  the  right  to  immediately 
commence  suit  therefor  in  any  of  the  courts  of  this  state,  and 
shall  have  a  lien  on  the  stock  owned  by  any  stockholder  for 
the  amount  so  due/'  On  May  18,  1888,  five  certificates  for 
six  hundred  shares  each  of  said  capital  stock  were  issued  to 
the  aforesaid  subscribers,  upon  the  back  of  each  of  which  the 
aforesaid  article  IX  was  printed  at  length  and  in  full,  and 
the  said  by-law  has  since  been  printed  on  the  back  of  each 
certificate  of  stock  issued  by  the  plaintiff. 

April  3,  1889,  the  defendant  became  the  owner  by  transfer 
from  J.  K.  Wilson,  one  of  the  aforesaid  subscribers,  of  ten 
shares  of  the  said  capital  stock,  and  on  that  day  the  plaintiff 
issued  to  him  a  certificate  for  said  ten  shares,  for  which  he 
gave  and  signed  the  following  receipt:  ''Received  the  above 
certificate  subject  to  the  articles  of  incorporation  and  by-laws 
of  the  corporation,"  and  at  the  same  time  subscribed  his 
name  tc  the  by-laws  copied  in  the  aforesaid  book.  The 
capital  stock  of  the  plaintiff  was  thereafter  increased  from 
three  hundred  thousand  dollars  to  one  million  dollars,  divided 
into  ten  thousand  shares  of  the  par  value  of  one  hundred 
dollars  each,  and  certificates  issued  to  the  subscribers  there- 
for, and  on  June  13,  1890,  the  defendant  became  the  owner 
by  transfer  of  thirty  of  said  shares,  for  which  certificates  were 
issued  to  him  by  the  plaintiff,  upon  the  face  of  each  of  which 
was  printed  the  words  ''This  stock  is  on^third  paid  up." 
After  receiving  these  certificates  the  defendant  attended  the 
stockholders'  meetings  of  the  plaintiff,  and  at  said  meetings 
voted  the  said  forty  shares,  and  from  time  to  time  received 
dividends  thereon,  six  in  all. 

In  1894  the  plaintiff  became  insolvent,  and  on  January  20, 
1895,  went  into  liquidation  under  the  provisions  of  section  11 
of  the  Bank  Clommissioners'  Act  as  amended  in  1887  (Stats. 
1887,  p.  91) ;  and  on  August  28,  1895,  the  bank  commission- 
ers directed  the  directors  of  plaintiff  to  levy  an  assessment  for 
the  full  amount  of  its  unpaid  ci^ixtal  stodc    In  obedienee  to 
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this  direction  the  said  direetors  passed  a  resolution  Septem- 
ber 30,  1895,  calling  in  the  unpaid  two  thirds  of  the  capital 
stock,  and  requiring  each  stockholder  to  immediately  pay  to 
the  corporation  at  its  offiee  the  sum  of  sixty-six  and  two 
thirds  dollars  upon  each  share  of  its  stock  held  by  such  sto<!k- 
holder.  Notice  of  this  resolution  was  published  as  directed 
by  the  board  of  directors,  and  a  copy  thereof,  together  with 
a  demand  in  accordance  therewith  for  the  full  amount  due 
from  them  respectiyely,  was  duly  served  upon  the  several 
stockholders.  The  defendant  not  having  complied  with  this 
demand  the  plaintiff  brought  the  present  action. 

1.  The  judgment  against  the  defendant  was  entered  in  the 
superior  court  March  21,  1899,  and  the  appeal  therefrom  was 
taken  May  20, 1899.  The  appellant  died  April  14,  1901 ;  and 
upon  proof  that  the  executors  of  his  will  had  been  substituted 
by  the  superior  court  as  defendants  in  his  place,  an  order 
was  made  herein  continuing  the  appeal  against  them.  Wh&i 
the  appeal  came  on  for  hearing  counsel  therefor  objected  to 
any  further  proceedings  upon  the  ground  that  the  judgment 
is  incapable  of  enforcement  by  reason  of  the  failure  of  the 
re8X)ondent  to  make  proper  presentation  to  the  said  executors 
of  his  claim  against  the  estate  of  the  appellant,  and  asked  to 
introduce  evidence  establishing  these  facts;  and  also  asked 
that  upon  such  showing  the  court,  without  either  afiirming  or 
reversing  the  judgment,  would  make  an  order  remanding  the 
cause  to  the  superior  court,  with  directions  to  take  such  course 
as  would  be  proper  in  view  of  these  facts. 

This  motion  must  be  denied.  The  function  of  an  appellate 
eourt  is  to  review  the  action  of  the  inferior  court  in  rendering 
the  judgment  or  making  the  order  from  which  the  appeal  is 
taken.  For  this  purpose  a  record  of  the  proceedings  before 
the  inferior  court  and  of  the  matters  presented  for  its  action 
is  brought  to  the  appellate  court,  and  in  determining  the  cor- 
rectness of  the  judgment  or  order  appealed  from  it  is  limited 
to  a  consideration  of  that  record.  If  the  judgment  is  affirmed 
such  affirmance  is  as  of  the  date  at  which  it  was  rendere^L 
If  it  is  reversed  the  case  stands  as  if  no  judgment  had  been 
rendered  by  the  inferior  court  It  is  therefore  manifest  that 
error  on  the  part  of  the  inferior  court  cannot  be  predicated  by 
reason  of  any  matter  occurring  subsequent  to  its  rendition  of 
the  judgment,  and  it  is  equally  evident  that  it  would  be  irrel- 
I  QU.  Aw^-lS 
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evant  for  the  appellate  court  to  entertain  any  evidence  of  sndh 
subsequent  matters. 

The  principle  upon  which  this  rule  rests  is  not  impaired  by 
the  fact  that  in  certain  exceptional  instances  the  appellate 
court,  upon  a  showing  of  matters  occurring  subsequent  to  the 
entry  of  the  judgment,  will  decline  to  entertain  the  appeal  or 
to  consider  its  merits,  as,  for  example,  where  the  judgment  has 
been  satisfied  of  record  by  the  voluntary  act  of  the  appellant 
{People  V.  Bums,  78  Cal.  645,  [21  Pac.  540] ;  Moore  v.  Morri- 
son,  130  Cal.  80,  [62  Pac  268] ) ;  or  where  the  judgment  wag 
rendered  upon  a  cause  of  action  which  did  not  survive,  and  by 
reajBon  of  the  death  of  the  appellant  the  cause  of  action  has 
abated  pending  the  appeal  (Estate  of  Bachelder,  123  GaL 
466,  [56  Pac  97] ) ;  or  where  the  statute  by  virtue  of  which 
the  judgment  was  rendered  has  been  repealed  without  any 
saving  clause  pending  the  appeal  {First  National  Bank  v. 
Henderson,  101  Cal.  307,  [35  Pac.  899] ) ;  or  where  the  in- 
ferior court  has  granted  a  new  trial  after  the  appeal  from  the 
judgment  was  taken,  whereby  the  judgment  was  vacated 
(Id.) ;  or  where  the  parties  to  the  appeal  have  entered  into  a 
stipulation  which  has  the  effect  to  render  the  appeal  a  mere 
moot  question  {Illinois  etc.  Bank  v.  Pacific  Railway  Co,,  115 
CaL  285,  [47  Pac  60] ) ;  or  where,  by  reason  of  such  subse- 
quent occurrences,  there  would  be  no  matter  pending  for 
action  before  the  inferior  court  {8an  Diego  School  Dist.  v. 
Board  of  Supervisors,  97  Cal.  438,  [32  Pac.  517] ;  Foster  v. 
Smith,  115  Cal.  611,  [47  Pac  591]).  In  aU  these  cases  the 
judgment  appealed  from  had  become  inherently  inoperative^ 
and  its  affirmance  or  reversal  would  not  affect  the  rights  of  the 
parties,  or  give  to  the  lower  court  any  function  to  perform  in 
reference  thereto. 

The  enforcement  of  a  judgment  or  the  right  to  withhold 
its  enforcement  is  a  matter  primarily  within  the  jurisdictian 
of  the  court  by  which  it  was  rendered ;  and  if  the  judgment 
appealed  from  herein  should  be  affirmed,  and  there  should  be 
any  reasons  why  the  superior  court  should  not  enforce  it,  they 
must  be  presented  to  that  court,  and  its  action  thereon  can 
then  be  reviewed  by  the  appellate  tribunal.  Upon  the  death 
of  the  defendant  the  power  of  that  court  to  enforce  its  judg^ 
ment  by  execution  terminated,  and  the  respondent  was  n»- 
mitted  for  its  collection  to  the  probate  jurisdiction  of  tlM 
court  having  charge  of  the  administration  of  his  eatBie,  and  to 


Jxme,  1905.]     Pbofus's  Hon  Say.  Bank  v.  Sadlbb.         195 

that  oonrt  the  appellant  must  present  any  defense  there  may 
be  to  its  payment  out  of  the  assets  of  that  estate. 

8.  Under  the  facts  set  forth  in  the  record  it  must  be  held 
that  by  the  transfer  to  the  appellant  of  the  forty  shares  of  the 
capital  stock  of  the  plaintiff,  and  his  acceptance  of  the  certifi- 
cates iasaed  to  him  therefor,  he  assumed  the  same  liability  to 
the  corporation  for  the  nnpaid  amount  thereof  that  his  a»> 
signers  were  under.  (Civ.  Ckxle,  sec  1531,  subd.  2;  Wehsier 
▼.  Upta%,  91  U.  8.  65;  ViMolia  etc.  Bank  v.  Hyde,  110  CaL 
632,  [52  Am.  St  Bep.  136,  43  Pac.  10] ;  WaUer  v.  Merced 
Academy  Assn.,  126  Gal.  582,  [59  Pac  136].) 

It  is  however  contended  by  him  that  the  plaintiff  is  not  en- 
titled to  maintain  the  present  action,  for  the  reason  that  the 
above-quoted  by-law  is  invalid,  and  in  support  thereof  he  relies 
upon  the  proposition  that  a  corporation  has  only  such  power 
as  is  given  it  by  the  legislature,  and  that,  as  in  section  303  of 
the  Civil  Code,  the  legislature  has  enumerated  the  subjects 
upon  which  a  corporation  may  make  by-laws,  it  has  impliedly 
declared  that  it  cannot  make  a  by-law  upon  any  other  sub- 
ject 

A  by-law  of  a  private  corporation  is  a  rule  or  law  adopted 
by  it  for  its  internal  government,  and  to  regulate  the  con- 
duct and  prescribe  the  rights  and  duties  of  its  members  to- 
wards itself  and  among  themselves  in  reference  to  the  manage- 
ment of  its  affairs.  Although  the  authority  to  enact  such 
by-laws  is  frequently  declared  in  the  charter  of  the  corpora- 
tion, or  by  some  general  law,  yet  the  authority  to  enact  them 
does  not  depend  upon  such  declaration,  but  is  an  inherent 
right  which,  in  the  absence  of  some  x>ositive  legislative  restrio- 
tion,  is  incident  to  every  corporation.  The  legislature  may 
prescribe  the  formalities  to  be  observed  in  their  enactment, 
and  may  limit  the  scope  and  subjects  for  which  they  may  be 
enacted;  but  in  the  absence  of  any  restriction  by  the  legis- 
lature, the  propriety  or  character  of  the  by-laws  is  to  be  de- 
termined by  the  corporation  itself,  subject,  however,  to  the 
condition  that  they  must  be  reasonable  and  not  contravene  or 
be  inconsistent  with  its  charter  or  any  existing  law  of  the 
state  Accordingly,  the  legislature  of  this  state,  in  defining 
the  inherent  powers  of  a  corporation  in  section  354  of  the 
Civil  Code,  has  declared  that  ''Every  corporation,  as  sudi, 
has  power:  ...  6.  To  make  by-laws,  not  inconsisteiit  with 
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any  existiiig  law,  for  the  management  of  its  property,  the 
regulation  of  its  affairs,  and  for  the  transfer  of  its  stock." 
This  declaration  is  general  in  its  terms,  and  sufficiently 
eomprehensiye  to  include  the  right  to  enact  the  above- 
quoted  by-law.  By  enumerating  in  section  303  of  the  Civil 
Code  certain  matters  upon  which  corporations  may  enact  by* 
laws  the  legislature  has  not  limited  the  authority  to  make  such 
by-laws  which  they  would  have  as  an  incident  inherent  in 
their  creation  and  irrespective  of  such  legislation.  (See  State 
V.  Mayor,  33  N.  J.  L.  57.)  Similar  provisions  in  the  statutes 
of  Massachusetts  (Bev.  Stats.,  ed.  1836,  ch.  44,  sees.  1,  2) 
were  held  by  the  supreme  court  of  that  state  to  be  '*not 
restrictive  but  directory."  {Davis  v.  Proprietor i,  8  Met 
821.) 

The  case  of  Child  v.  Hudson  Bay  Co.,  2  P.  Wms.  207,  dted 
by  the  appellant,  is  not  inconsistent  with  this  rule.  The  state- 
ment of  Lord  Macclesfield  quoted  therefrom,  that  ''Where  the 
charter  gives  the  company  a  power  to  make  by-laws  they  can 
only  make  them  in  such  cases  as  they  are  enabled  to  do  by  the 
charter,"  is  to  be  construed  in  connection  with  the  facts  in 
reference  to  which  it  was  mada  The  company  was  empow- 
ered to  make  by-laws  for  its  government,  and  for  the  man- 
agement  and  direction  of  its  trade  to  Hudson  Bay,  and  it  was 
held  that  it  could  not  under  this  authority  make  by-laws  in 
relation  to  insurance  and  other  projects  which  parliament  had 
declared  to  be  illegal.  That  portion  of  the  by-law,  however, 
which  declared  that  the  company  should  have  a  first  lien 
upon  the  stock  of  any  member  who  should  become  indebted  to 
it  was  declared  valid;  provided  such  debt  was  incurred  in 
reference  to  the  business  for  which  the  company  was  incor- 
porated. (See  AngeU  &  Ames  on  Corporations,  sees.  326, 
856.)  In  the  other  case  cited  by  the  appellant  {Irdoft^  v. 
Glohe  Milling  Co.,  19  B.  I.  180,  [61  Am.  St.  Eep.  756,  32  Atl. 
921] )  the  court  cited  this  case  as  authority  for  holding  that  a 
statute  of  Maine  similar  to  section  303  of  the  Civil  Code  did 
not  authorize  the  defendant  to  make  the  by-law  therein  in- 
volved, but  in  its  opinion  upon  a  subsequent  hearing  of  the 
same  case  (21  B.  I.  9,  [79  Am.  St.  Bep.  769,  41  AtL  258] )  that 
eourt  said  that  it  did  not  question  the  proposition  that  a  cor- 
poration could  pass  by-laws  relative  to  the  regulation  of  its 
affairs,  although  the  statute  gave  no  special  authority  therefor, 
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bat  held  that  the  by-law  in  question  was  invalid  for  the  reason 
that  it  attempted  to  interfere  with  private  right  in  matters 
not  pertaining  to  the  business  of  the  corporation. 

Article  IX  aforesaid  is  moreover  not  only  a  by-law  for  the 
regulation  of  the  affairs  of  the  corporation,  but  it  is  also  a 
contract  between  the  parties  signing  the  same  on  the  one 
part  and  the  corporation  on  the  other,  and  may  be  enforced  as 
such  by  the  corporation.  While  provisions  for  regulating  the 
rights  of  the  members  of  a  corporation  as  between  themselves, 
duly  adopted  hy  a  majority  of  the  stockholders,  may  not  be 
enforceable  as  a  by-law  upon  non-consenting  stockholders,  yet 
if  assented  to  by  all,  they  may  be  enforced  as  a  contract 
{New  England  Truit  Co.  v.  Abbott,  162  Mass.  148  [38  N.  B. 
432] ;  Angell  &  Ames  on  Corporations,  sec  342 ;  Clarke  &  Mar- 
diall  on  Corporations,  sec  642.)  Subscribers  for  the  stock  of 
a  corporation  may  agree  among  themselves  to  pay  the  amount 
of  their  subscription  either  in  a  single  installment  or  in  such 
sums  and  at  such  times  as  the  same  may  be  called  for.  Such 
a  contract  wiD  be  a  waiver  of  their  right  to  insist  that  the  cor- 
poration shall  levy  assessments  therefor  as  provided  in  the 
CSvil  Code,  and  may  be  enforced  against  them  by  the  corpora- 
tion according  to  its  terms.  {West  v.  Crawford,  80  Cal.  19, 
[21  Pac  1123;  MarysviUe  Electric  Light  Co.  v.  Johnson,  93 
CaL  538,  [27  Am.  St  Eep.  215,  29  Pac  126] ;  Kohler  v.  Agas- 
n»,  99  Cal.  9,  [33  Pac  741].) 

Upon  the  transfer  to  the  appellant  from  the  original  sub- 
scribers of  his  forty  shares  of  stock,  and  the  issuance  to  him 
by  the  plaintiff  of  certificates  therefor,  on  the  back  of  each 
of  which  the  above  by-law  was  printed,  he  was  informed  of 
the  condition  upon  which  he  became  a  stockholder,  and  of 
the  extent  and  character  of  his  ability  for  the  unpaid  por- 
tion of  the  capital  stock.  With  full  notice  of  the  by-law,  he 
acknowledged  in  writing  that  he  had  received  the  certificate 
subject  thereto,  and  by  also  subscribing  his  name  to  the  book 
of  by-laws  he  thereby  agreed  to  the  provisions  contained  in 
them,  and  thereafter  held  the  stock  on  the  same  conditions  and 
subject  to  the  same  obligations  as  did  his  assignors.  {Visalla 
etc  B.  B,  Co.  V.  Hyde,  110  Cal.  632,  [52  Am.  St  Rep  136,  43 
Pac  10].)  His  admission  to  the  privileges  of  a  member  of  the 
corporation,  with  the  right  to  participate  in  its  proceedings 
and  to  receive  dividends  upon  his  shares  of  stock,  was  a  suffi- 
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dent  consideration  for  the  agreement  thus  made  by  him  with 
the  corporation. 

3.  The  appellant  further  contends  that,  assuming  that  ha 
is  under  this  liability  to  the  plaintiff,  the  present  action  for  a 
personal  judgment  against  him  cannot  be  maintained,  but 
that  under  the  provisions  of  seetion  726  of  the  Ciode  of  Ovil 
Procedure,  the  only  remedy  of  the  plaintiff  is  for  a  fore- 
closure of  its  lien  upon  his  shares  of  stock.  The  limitation 
upon  the  form  of  action  which  is  declared  in  section  726  ex- 
tends only  to  '^mortgages,"  but  the  provision  in  the  aforesaid 
by-law  giving  the  corporation  a  lien  upon  the  shares  of  a 
stockholder  for  the  amount  of  the  par  value  thereof  which 
may  be  unpaid  does  not  constitute  a  mortgage.  A  lien  on  per- 
sonal property  may  exist  in  many  forms  other  than  by  way 
of  mortgage,  and  although  every  mortgage  is  a  lien,  it  is  not 
every  lien  that  is  a  mortgage.  The  essential  element  of  a 
mortgage  is  a  transfer  or  conveyance  of  the  mortgaged  prop- 
erty from  the  mortgagor  to  the  mortgagee ;  but  the  stockholder 
does  not  by  virtue  of  this  by-law  transfer  or  convey  any  prop- 
erty to  the  corporation,  but  merely  agrees  that  the  corpora- 
tion may  have  a  lien  upon  his  interest  in  its  property  as  col- 
lateral security  for  his  indebtedness  to  it.  The  corporation 
may  enforce  the  payment  of  that  indebtedness  without  any 
foreclosure  of  this  lien.  {Sonoma  Valley  Bank  v.  Hill,  59  CaL 
107.) 

The  judgment  is  affirmed. 

Cooper,  J.,  and  Hall,  J.,  concurred. 


[No.  08.    TUrd  Appellate  DiBtriet-^ime  20,   1008.] 

In  Ee  J.  W.  FINLEY,  on  Habeas  Corpus. 

OaiMiNAL  Law — Malicious  Assaui;t  with  Dxadlt  Wxapon  ft  06«- 

VTCT    FOB    LiFB — ^DBATH    PxNALTT — GONSTITDTIONAL    LaW. — SeeHOB 

246  of  the  Penal  Code,  imposing  the  death  penalty  upon  a  penoa 
undergoing  a  life  sentenee  in  the  state  priaon  who,  with  maliea 
aforethought,  eommits  an  assault  upon  the  person  of  another  with 
a  deadly  weapon,  or  by  any  means  or  foree  likely  to  produce  bodily 
fagury,  is  constitutional,  and  does  not  infliet  any  eruel  or 
nor  deny  the  equal  proteetioa  of  thm  knr. 
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lift.— Doubts  Sesoltxd  in  Fatob  of  Yauixitt.— No  statute  is  to  be 
deelared  imeoiwtitntioiial  unleBS  its  eoniliet  with  the  eonstitntioB 
is  eleer,  enbetantial,  and  incapable  of  reeoneiliation;  and  everj 
preeninption  and  intendment  aids,  and  every  doubt  is  to  be  resohred 
in  faTor  of,  the  yaliditj  of  the  statute  assailed. 

In. — ^EzGBPTiONAL  PxNAi;nis  lOB  EzoxFTiONAL  CBncBS. — The  les;i8l»- 
tore  may  attaeh  exceptional  penalties  to  crimes  which  are  excep- 
tional in  their  nature  or  attended  by  exceptional  dreomstanees. 

Ib. — ^Dbath  PxNAi/rr  not  GkosL  nob  Disfbopobitonatb  to  Oivbnsb 
— ^The  death  penalty  is  not  emel  per  9e;  and  cannot  be  said  to  be 
disproportionate  to  the  offense  punished  by  section  846  of  the 
Penal  Code. 

IB. — "EqaAL  PBOTBonON  OF  THB  L^w — CLASsmoiTiON. — ^The  equal  pro- 
tection of  the  law  is  not  denied  where  there  is  a  proper  dassifleation, 
and  every  one  who  stands  in  the  same  relation  to  the  law  is  treated 
equally  in  the  same  manner  under  the  same  circumstances  and 
conditions. 

APPLICATION  for  Writ  of  Habeas  Corpus  to  the  Sheriff 
of  Saeramento  County. 

The  facts  are  stated  in  the  opinion  of  the  conrt 

Samuel  T.  Bush,  H.  C.  Boss,  and  W.  F.  Benfro,  Amieut 
Curiae,  for  Petitioner. 

A.  M.  Seymour,  Distriet  Attorney,  for  Respondent 

McLaughlin,  J. — ^Application  for  writ  of  habeas  corptu. 

The  petitioner,  while  undergoing  a  life  sentence  in  the  state 
prison  at  Folsom,  was  indicted  for  the  crime  defined  in  see^ 
tion  246  of  the  Penal  Code,  and  is  now  confined  in  the  county 
jail  of  Sacramento  County  awaiting  trial  for  said  crime. 

The  section  upon  which  the  indictment  is  based  reads  as  f oU 
lows:  ''Every  person  undergoing  a  life  sentence  in  a  state 
prison  of  this  state,  who,  ivith  maUce  aforethought,  commits 
an  assault  upon  the  person  of  another  with  a  deadly  weapon 
or  instrument,  or  by  any  means  or  force  likely  to  produce 
great  bodily  injury,  is  punishable  with  death,** 

It  is  contended  that  the  indictment  is  void  and  the  restraint 
under  it  illegal,  for  the  reason  that  section  246  contravenes 
sections  6,  11,  and  13  of  article  I  and  subdivision  2  of  section 
25  of  article  lY  of  the  constitution  of  the  state,  and  the  fifth, 
dghth,  and  fourteenth  amendments  to  the  constitution  of  tho 
OnHed  States. 
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1.  Rules  of  car^ruction. 

Questions  involving  the  constitutionality  of  statutes  always 
invite  careful  consideration  of  the  relation  between  the  legis- 
lative and  judicial  departments  of  government 

These  departments  are  co-ordinate,  and,  being  of  equal 
rank,  it  follows,  necessarily,  that  courts  should  never  annul 
or  impair  an  act  of  the  legislature,  unless  it  is  plainly  and 
palpably  in  conflict  with  that  supreme  law  which  limits  and 
controls  the  exercise  of  power  by  all  branches  of  government. 

In  a  sense,  the  legislative  is  the  highest  department  of  state 
government.  The  few  restrictions  found  in  state  and  federal 
constitutions  embrace  the  only  limitations  on  its  power ;  while 
the  powers  and  duties  of  the  other  departments  are  limited 
not  only  by  constitutions,  but  by  legislative  enactment 

These  reflections  admonish  us  that,  while  courts  should 
fearlessly  and  conscientiously  interpret  laws,  whether  found 
in  constitutions  or  statutes,  such  power  of  construction  should 
be  exercised  with  extreme  caution  when  the  validity  of  a  stat- 
ute is  questioned.  They  also  point  to  the  reason  for,  and  basis 
of  rules,  which  command  that  no  statute  shall  be  declared 
violative  of  constitutional  provisions,  unless  the  conflict  is 
clear,  substantial,  and  incapable  of  reconciliation.  In  this 
way  attention  is  directed  to  the  principle  underlying  the  doc- 
trine that  every  presumption  and  intendment  aids,  and  that 
every  doubt  must  be  resolved  in  favor  of,  the  validity  of  the 
statute  assailed.  (Cooley  on  Constitutional  Limitations,  pp. 
233,  235,  237,  240,  252,  253;  Bndlich  on  Interpretation  of 
Statutes,  sec.  178 ;  Sutherland  on  Statutory  Construction,  sec 
82;  Gillett's  Criminal  Law,  sec.  26;  Broum  v.  Walker,  161 
U.  S.  596,  [16  Sup.  a.  644] ;  Booth  v.  lUinois,  184  U.  S.  431, 
[22  Sup.  Ct.  425] ;  Bourland  v.  HUdreth,  26  CaL  180;  I7i^ 
versify  v.  Bernard,  57  Cal.  613 ;  People  v.  Hayne,  83  CaL  116, 
117,  [17  Am.  St  Rep.  211] ;  Bates  v.  Gregory,  89  Cal.  394, 
[26  Pac.  891] ;  In  re  Madera  Irrigation  Dist.,  92  Cal.  807,  808, 
[27  Am.  St  Eep.  106,  28  Pac.  272] .) 

These  rules  and  principles  force  the  conclusion  that  this 
court  must  be  entirely  satisfied  and  convinced  that  the  legiEh 
lature  has  abused  its  great  discretionary  power  and  over- 
stepped constitutional  limitations  before  we  can  be  justified 
in  declaring  section  246  unconstitutional  and  void. 

There  is  no  room  for  conjecture  or  surmise,  Gfympathy  oip 
depreeation.    We  an  not  privileged  to  djaeoas  the  wisdom  or 
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adyisability  of  this  legislation,  nor  to  indulge  in  speculation 
touching  possible  effects. 

The  question  is  purely  one  of  law.  Does  this  enactment 
subject  the  petitioner  to  cruel  or  unusual  punishment!  Is  it 
special,  discriminating,  or  unequal !  Does  it  deny  to  him  that 
equal  protection  which  the  law  accords  to  aU  alike,  be  they 
exalted  or  lowly,  saints  or  sinners  t  Upon  the  answers  to  these 
questions,  the  answer  to  the  main  question  depends.  These 
answers  must  be  sought  through  the  light  of  legal  principles, 
and  the  investigation  must  be  shorn  of  every  vestige  of  preju- 
dice or  favor.  It  would  be  profitless  to  indulge  in  a  homily 
touching  the  relations  between  the  national  and  state  govern- 
ments, and  quite  as  useless  to  sermonize  on  the  point  that  some 
provisions  of  the  higher  constitution  relied  upon  cannot  be 
invoked  to  nullify  or  in  any  way  affect  the  legislation  of  a 
sovereign  state.  The  rules  of  construction  as  to  both  consti- 
tutions, so  far  as  the  question  before  as  is  concerned,  are 
identical.  Every  point  made  by  the  petitioner  is  covered  by 
provisions  of  our  state  organic  law,  and  hence  the  validity  of 
this  statute  will  be  tested  by  that  standard.  But,  as  federal 
questions  are  undoubtedly  involved,  due  weight  will  be  given 
to  decisions  by  the  federal  courts. 

2.  Is  the  punishment  crud  or  unusiuUt 

In  considering  this  question  the  warm  impulses  of  the 
heart  must  be  stifled,  for  we  are  to  remember  that  it  is  not 
pity  for  the  culprit,  nor  resentment  for  his  crime,  but  cold, 
dispassionate  rules  of  law,  which  can  lead  us  to  an  impartial 
and  correct  conclusion.  Every  human  man  feels  a  pitying 
regret  whenever  the  death  sentence  has  been,  or  may  be,  pro- 
nounced against  a  fellow-creature.  But  human  experience, 
crystallized  into  law,  teaches  that  very  severe  penalties  are 
unfortunately  necessary  to  deter  men  from  defying  law  and 
daring  the  consequences.  The  function  of  defining  crimes 
and  fixing  punishments  has  always  been  considered  a  mattei 
of  legislative  discretion  in  the  very  broadest  sense.  For  the 
judicial  department  to  fix  a  nicely  adjusted  maximum  or  mini- 
mum scale  for  admeasuring  penalties  for  crime  would  be  as 
much  an  act  of  usurpation  as  if  that  department  should  at- 
tempt to  enumerate  the  acts  which  would  entail  penal  conse- 
quences. It  is  therefore  for  the  legislature  alone  to  define 
erimes  and  fix  the  punishment  which  may  be  inflicted.    It  is 
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only  when  the  punishment  is  out  of  all  proportion  to  the 
offense,  and  is  beyond  question  an  exiraordinary  penalty  for 
a  crime  of  ordinary  gravity  committed  under  ordinary  dr' 
eumstances,  that  courts  may  denounce  it  as  unusual. 

And  a  penalty  can  never  be  declared  cruel  unless  it  shodci 
the  moral  sense  and  outrages  those  innate  principles  of  human- 
ity which  have  been  broadened  and  expanded  by  dyilized 
enlightenment  It  could  hardly  be  contended  that  the  death 
penalty  is  cruel  per  se,  for  the  whole  current  of  law  for  cen- 
turies justifies  its  infliction. 

Hence  we  assume  that  the  point  here  made  is,  that  it  is 
excessive  in  degree,  and  therefore  inhibited. 

This  and  other  questions  which  are  to  follow  seem  to  make 
this  a  case  of  first  impression,  for  an  industrious  search  by 
counsel,  supplemented  by  an  extensive  and  patient  research 
by  the  court,  has  failed  to  disclose  a  parallel  case.  It  is  there- 
fore of  high  importance  that  each  proposition  should  be  fully 
and  clearly  stated  and  decided,  and  this  will,  we  trust,  excuse 
any  seeming  verbosity. 

It  must  be  admitted  that  every  person,  whether  felon  or 
freem^an,  should  be  punished  for  making  a  deadly  assault  on 
another.  This,  then,  suggests  an  inquiry  as  to  the  punishment 
which  could  be  inflicted  on  a  guilty  life  convict,  if  the  judg- 
ment of  death  be  not  permissible. 

Through  his  own  misconduct,  such  convict  has  forever  for- 
feited his  liberty  and  has  suffered  civil  death.  The  only  re- 
maining right  or  privilege  he  can  forfeit  is  his  physical  life. 
The  limit  of  ordinary  punishment  has  been  reached;  and  if 
this  only  remaining  penalty  cannot  be  inflicted,  then  such  con- 
vict stands  immune  from  further  human  retribution. 

The  necessity  for  such  punishment  cannot  be  questioned. 
So  sweet  is  liberty  that  men  will  do  and  dare  anything  to 
gain  it.  And  when  a  man  has  forfeited  that  liberty,  when  the 
song  of  every  bird  and  the  breath  of  every  zephyr  tells  the 
tantalizing  story  of  privileges  forever  lost,  desperation  and 
despair  makes  the  victim,  especially  if  naturally  depraved,  a 
dangerous  and  daring  man.  Under  such  circumstances  he 
will  be  careless  of  other  lives  and  all  consequences.  It  is  then 
absolutely  necessary  that  those  who  come  in  contact  with  him 
should  be  carefully  protected  against  his  reckless  and  eer* 
tainly  against  his  malicious  and  deliberate  acts.    But  it  nw 
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tirged  in  argument  that  such  convicts  can  be  ptinished  by 
solitary  confinement,  a  diet  of  bread  and  water,  and  other 
I)enalties  now  in  use  as  part  of  prison  discipline.  The  obvious 
answer  to  this  is,  that  every  convict,  whatever  his  term,  is 
sabject  to  snch  penalties  for  ordinary  infractions  of  prison 
roles.  This  is  an  incident  attaching  to  the  judgment  already 
pronounced  against  him.  But  when  a  life  convict  commits 
an  act  amounting  to  far  more  than  a  mere  infraction  of  dis- 
ciplinary rules,  an  act  denounced  as  a  grave  and  dangerous 
crime  in  every  criminal  code,  for  us  to  declare  that  such  pen- 
alties are  the  only  ones  that  can  be  decreed  as  punishment  for 
such  act,  would  be  to  say  witd  deliberate  solemnity  that  the 
law  not  only  tolerates  but  should  command  an  idle  act. 

Such  argument  rebounds  from  reason  back  upon  itself,  and 
proves  that  such  penalties,  in  addition  to  being  ridiculously 
inadequate,  would  be  no  punishment  at  all. 

And  if  such  penalties  had  been  declared  in  section  246,  and 
one  or  all  ot  them  had  been  extended  for  any  definite  term, 
or  to  the  limit  of  imprisonment,  the  same  question  here  pre- 
sented would  still  exist. 

In  that  event  counsel  as  industrious,  astute,  and  ingenious 
would  contend,  under  the  same  rules  and  authorities,  that 
such  punishment  was  of  greater  severity  than  could  be  meted 
out  to  other  offenders,  and  was  therefore  excessive. 

We  could  then  decide  only  as  we  do  now,  that  in  view  of 
the  necessity  for  some  adequate  punishment,  and  the  extra- 
ordinary circumstances  surrounding  the  commission  of  this 
grave  offense,  the  legislative  discretion  has  not  been  abused, 
for  the  reason  that  within  the  domain  of  logic  and  law  we  can 
conceive  of  no  other  adequate  penalty  which  could  be  in- 
flicted. 

We  agree  with  counsel  that  the  infliction  of  the  death  x)en- 
alty  in  such  cases  is  awful,  and  may  add  that  its  infliction  in 
any  case  is  likewise  awful.  But  sentiment  must  give  way  to 
duty.  Crime  must  be  punished  and  prevented  and  lives  must 
be  protected;  and  while  such  arguments  might  properly  be 
addressed  to  legislative  discretion,  they  can  have  no  weight 
here. 

The  legislature  may  attach  exceptional  penalties  to  crimes 
exceptional  in  their  nature,  or  attended  by  exceptional  cir- 
cumstances, and  this  is  such  a  case.  Therefore,  we  can  only 
bow  to  the  mandate  of  that  department,  finding  comfort  in 
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the  thonght  that  life  convicts,  in  common  with  other  men, 
may  escape  penalties  by  behaving  themselves. 

We  are,  however,  unwilling  to  rest  a  decision  jEranght  with 
sach  grave  import  to  a  fellow-creature  upon  our  own  unsup- 
ported reasoning.  In  Territory  v.  Ketcham,  10  N.  Mex.  718, 
[65  Pac.  169],  the  defendant  had  been  convicted  and  sen- 
tenced to  death  under  a  statute  making  it  a  capital  offense  to 
''willfully  and  maliciously  make  an  assault  upon  any  rail' 
road  train,  railroad  cars,  or  railroad  locomotives,  for  the  pur- 
pose, and  with  the  intent,  to  commit  murder,  robbery,  or  any 
other  felony,  upon  or  against  any  passenger  on  said  train  or 
cars,  or  upon  or  against  any  express  messenger,  mail  agent, 
engineer,  conductor,  fireman,  brakeman,  or  other  employee  of 
said  trains,"  etc 

The  validity  of  that  statute  was  assailed  upon  the  very 
grounds  here  urged;  and  the  supreme  court  of  New  Mexico 
not  only  held  the  penalty  within  the  discretion  of  the  legislar 
ture,  but  went  much  further,  saying:  **The  question  whether 
the  punishment  is  too  severe  and  disproportionate  to  the  of- 
fense is  for  the  legislature  to  determine.  .  .  .  Counsel  for 
defendant  claims  that,  as  properly  understood,  it  means,  when 
used  in  this  connection,  punishment  out  of  proportion  to  the 
offense.  If  by  this  is  meant  the  degree  of  punishment,  we  do 
not  think  the  contention  correct.  ...  It  was  never  designed 
to  abridge  or  limit  the  selection  by  the  lawmaking  power  of 
such  kind  of  punishment  as  was  deemed  most  effective  in  the 
punishment  of  crime." 

We  deem  it  unnecessary  to  express  either  concurrence  or 
dissent  touching  this  extreme  view,  but  invite  attention  to  the 
many  authorities  cited  to  sustain  the  text,  thus  avoiding  un- 
due prolixity  here. 

A  similar  statute  has  been  a  law  of  this  state  for  fourteen 
years,  and,  though  two  bitterly  contested  prosecutions  were 
had  under  it,  it  stands  unimpaired.  If,  as  was  said  in  the 
earliest  of  these  cases,  the  '"necessity  of  the  times"  justified 
such  severe  measures  for  "preventing  train- wrecking  and 
punishing  train-wreckers,"  it  is  difficult  to  understand  why 
the  exigencies  of  a  peculiar  and  dangerous  situation  would 
not  justify  equally  severe  measures,  if  necessary  to  restrain  or 
punish  hope-abandoned  felons.  (Pen.  Code,  sec.  218 ;  People 
y,  Thompson,  111  Cal,  245,  [43  Pac  748]  j  People  v,  Wor- 
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ihington,  115  Cal.  245,  [46  Pac.  1061] ;  People  ▼.  Lavren,  119 
CaL  91,  [51  Pac.  22,  639].) 

In  People  y.  WtUiams,  30  South.  337,  the  sapreme  court  of 
Alabama  held  a  statute  nearly  like  ours  constitutional.  The 
only  difference  between  that  statute  and  the  one  under  con- 
sideration is  that  the  former  makes  murder  by  a  convict  pun- 
ishable with  death.  (See,  also,  Tiedeman  on  Limitations  on 
Police  Power,  sees.  10,  11,  3L) 

8.  Classification  as  denying  equality. 

The  grandest  principle  of  our  law,  rightly  termed  the  safe- 
guard of  our  liberties  and  institutions,  is  that  firmly  fixed 
but  sometimes  misunderstood  rule  against  discrimination  be- 
tween persons  or  classes  merely  because  they  are  such.  ''Mis- 
understood," we  say,  because  it  is  sometimes  difficult  to  un- 
derstand whji*  constitutes  discrimination  between  persons  or 
classes  of  persons.  The  reason — aptly  termed  the  "soul"  of 
a  law — ^furnishes  an  unerring  gu?de  to  its  proper  interpreta- 
tion«  Knowing  that  the  reason  supporting  this  rule  is  the 
idea  that  **all  men  stand  equal  before  the  law,"  we  readily 
see  that,  in  a  broad  sense,  this  means  equal  rights,  duties, 
privileges,  and  burdens,  under  laws  bearing  equfdly  upon  all 
citizens.  But  when  we  stop  to  consider  the  rights  of  persons, 
in  view  of  their  relations  to  other  persons  and  to  organized 
society,  and  think  of  the  varied  conditions  arising  from  voca- 
tions and  circumstances,  creating  variant  necessities,  responsi- 
bilities, and  duties,  we  can  as  readily  see  that  this  cannot 
mean  that  every  law  must  at  all  times  apply  to  every  person 
in  the  same  way. 

Nothing  could  bring  about  greater  inequality  or  create 
more  onerous  burdens  than  the  strict  application  of  such  a 
rule  as  this.  It  would  never  do  to  subject  the  farmer,  upon 
whom  all  depend,  to  the  same  restrictions  imposed  upon  call- 
ings deemed  injurious  instead  of  beneficial  to  society.  Nor 
to  class  tanneries  and  powder-works  with  the  business  of  the 
baker  and  tailor,  which  are  not  offensive  or  dangerous  to  any 
one.  It  would  be  burdensome  in  the  extreme,  as  well  as  im- 
practicable and  unnecessary,  to  compel  the  ordinary  laborer 
to  submit  to  regulation  in  the  conduct  of  his  calling,  and  to 
examination,  in  order  that  he  might  be  certified  a  la  the 
teacher,  physician,  and  lawyer.  All  men  cannot  be  grocers, 
druggists,  or  merchants.    AH  do  not  conduct  saloons,  the- 
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aters,  slaughter-houses,  or  hospitals.  Happily  all  men  are 
not  lawyers,  and  unfortunately  all  cannot  hold  public  office. 

Hence,  we  have  an  infinite  variety  of  laws,  based  upon  the 
necessity  for  regulating  the  conduct  of  professional  men  and 
public  servants,  and  placing  restrictions  upon  business  ac- 
cording to  its  harmful  or  beneficial  relation  toward  publia 
health,  safety,  conyenience,  or  happiness,  ad  infinitum. 

Railroads,  owing  to  sparks  and  speed,  make  the  danger  of 
fire  or  accident  greater  than  attends  other  methods  of  inland 
transportation ;  hence  the  necessity  for  special  rules  as  to  the 
conduct  of  such  business  and  touching  damage  for  lack  of 
special  precautions  and  care.  All  men  have  a  right  to  use 
public  streets  and  roads,  but  all  must  submit  to  special  rules 
regulating  the  use  thereof.  All  have  a  right  to  enter  public 
buildings  and  grounds,  but  attendants  guard  the  entrance  to 
offices  where  busy  men  attend  to  public  duties,  and  the  stroller 
is  fTequently  admonished  to  ''Keep  off  the  grass."  Thus,  in 
the  infinite  variety  of  human  yocations  and  character,  in  the 
vast  compass  of  human  achieyement,  and  greats  small,  and 
intermediate  human  activities,  do  we  find  the  secret  of  in- 
equalities, making  necessary  general  laws,  adapted  to  the 
duties,  responsibilities,  and  necessities  arising  from  conditions 
and  circumstances,  and  hence  applying  only  to  certain  classes. 
And  so  it  is  with  crime.  All  crimes  are  not  of  the  same 
gravity  or  nature,  and  criminals  vary  in  recklessness,  deprav- 
ity, and  cruelty.  Again,  all  crimes  are  not  committed  in  the 
daytime,  nor  under  the  same  conditions  and  circumstances. 
Of  necessity,  then,  crimes  and  criminals  have  eyer  been 
divided  into  classes,  and  penalties  ranging  from  a  nominal 
fine  to  the  supreme  expiation  of  a  forfeited  life  have  been 
infiicted. 

From  these  considerations  we  evolve  the  rule  and  necessity 
for  classification,  according  to  conditions,  vocations,  dreum- 
stances,  duties,  and  responsibilities,  attending  the  relations  of 
individuals  toward  the  pubUc  and  toward  government  in  any 
or  all  of  its  branches.  Nor  are  we  left  groping  as  to  restric- 
tions upon  such  classification.  They  fiow  as  a  logical  se- 
quence from  the  very  necessity  which  compels  separation  into 
classes.  That  necessity  rests  upon  essential  differences  in  the 
relations  of  men  toward  their  fellows  and  the  state,  and  so  do 
fhe  restrictions. 
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These  restrictioiis  may  be  briefly  described  by  saying  fhat 
elasBifieation  must  not  be  arbitrary  nor  result  from  mere 
eaprice  or  the  desire  or  ability  to  separate  and  classify.  It 
must  not  be  based  on  mere  physical  characteristics,  sach  as 
height,  weight,  complexion,  or  age,  nor  on  race,  nativity, 
mentality,  or  other  personal  attribute,  which  pertains  solely 
to  the  particular  person,  and  not  to  any  relation  that  person 
may  bear  to  other  persona  in  the  scope  of  human  conduct  and 
activity.  Nor  may  it  be  predicated  upon  religious  belief,  for 
that  pertains  to  relations  between  Creator  and  creature 
which  concern  only  the  individual  worshiper,  and  it  is  not 
within  the  range  of  enlightened  law  to  question  the  pro- 
priety of  such  worship,  nor  make  equality  depend  upon  the 
shrine  at  which  the  citizen  may  kneel. 

It  must  rest  upon  some  substantial,  inherent,  intrinsic 
difference  or  distinction  in  the  relation  of  the  particular  class 
toward  the  lives,  safety,  property,  health,  happiness,  or  con- 
venience of  the  public,  when  contrasted  with  the  relation, 
duties,  responsibilities,  position,  or  situation  of  other  persons 
or  classes  toward  the  same  matters  of  public  concern,  (ifif- 
souri  V.  Hockey,  127  U.  S.  209,  [8  Sup.  Ct.  1161] ;  Mugler  v. 
Kansas,  123  U.  S.  667-669,  [8  Sup.  Ct.  273] ;  Minneapolis  v. 
Beckwith,  129  U.  S.  33,  [9  Sup.  Ct.  207] ;  Holden  v.  Hardy, 
169  U.  S.  366,  [18  Sup.  Ct.  383] ;  Atchison  etc.  B.  B.  Co.  v. 
Matthews,  174  U.  S.  96,  [19  Sup.  Ct  609] ;  8t.  P.  B.  B.  Co.  v. 
Matthews,  165  U.  S.  25;  L'Eote  v.  New  Orleans,  177  U.  S. 
597,  [20  Sup.  Ct.  788] ;  Gulf  etc,  B.  B.  Co.  v.  ElUs,  165  U.  S. 
155,  [17  Sup.  Ct  255] ;  Estate  of  CampbeU,  143  CaL  623,  [77 
Pac.  674] ;  Ex  parte  Jentzsch,  112  Cal.  474,  [44  Pac.  802] ; 
Pasadena  v.  Stimson,  91  Cal.  238,  [27  Pac.  604] ;  State  v.  Pro- 
temal  Order,  35  Wash.  338,  [77  Pac.  502] ;  Ex  parte  North- 
rap,  41  Or.  489,  [69  Pac.  445] ;  Atkinson  v.  Woodmansie,  68 
Kan.  71,  [74  Pac.  641] ;  Sutherland's  Notes  on  U.  S.  Constitu- 
tion, p.  728  et  seq.;  Story  on  the  Constitution,  sec  1961; 
Cooley  on  Constitutional  Limitations,  p.  562  et  seq. ;  Brannan 
on  Fourteenth  Amendment,  p.  323  et  seq.)  These  author- 
ities not  only  sustain  the  proposition  to  which  they  are  cited, 
but  throw  much  light  on  the  question  to  be  hereafter  deter- 
mined. 

But  it  is  claimed  that  in  the  case  at  bar  there  is  no  such 
difference  or  distinction  as  would  justify  discrimination  be- 
tween life  convicts  and  other  felons  who  make  deadly  aauniltiL 
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We  have  already  noticed  one  very  important  difference,  based 
on  the  hopeless  and  desperate  situation  in  which  such  con- 
victs are  placed,  and  the  utter  inability  to  inflict  other  ade- 
quate punishment  upon  them. 

But  there  is  another  important  difference.  In  every  state 
of  this  Union  and  elsewhere  penalties  have  always  been 
graded  and  classified  according  to  the  gravity  of  the  crime 
and  situation  or  character  of  the  criminal. 

Our  own  Penal  Code  abounds  with  illustrations  proving 
this  assertion.  Burglary  is  punished  according  to  the  time 
the  offense  is  committed.  Arson  according  to  the  habitancy 
of  the  premises  set  on  fire.  Assaults  according  to  the  use  of 
corrosive  or  caustic  substances.  Bribery  according  to  the 
position  of  the  official  or  person  bribed.  Embezzlement  ac- 
cording to  official  capacity  and  the  character  of  property 
stolen.     (See  appropriate  sections  of  the  Penal  Jode.) 

But  the  strongest  analogy  exists  between  the  section  here 
assailed  and  chapters  2  and  3  of  the  Penal  Code,  relating 
to  rescues  and  escapes.  There,  as  here,  the  punishment  is 
classified  according  to  the  term  for  which  the  prisoner  was 
incarcerated.  These  sections  are  based  on  a  very  ancient 
statute,  and  the  principle  is  entitled  to  veneration  for  its 
age  and  respect  for  the  soundness  long-continued  sanction  evi- 
dences. (2  Bishop  on  Criminal  Law,  sees.  1070-1090.)  But 
even  stronger  is  the  analogy  between  section  246  and  section 
(}%^.  The  latter  section  makes  the  penalty  depend  upon 
prior  conviction,  and  upon  the  term  for  which  the  offender 
might  have  been  sentenced  on  his  original  conviction,  and 
the  gravity  of  the  original  offense.  This  section  has  been 
assailed  on  constitutional  grounds,  and  the  decision  sustain- 
ing its  validity  has  been  cited  with  approval  by  courts  of  last 
resort  in  Massachusetts,  Wisconsin,  Missouri,  and  Kentucky, 
where  similar  statutes  were  questioned,  as  well  as  by  the 
supreme  court  of  the  United  States.  {People  v.  Stanley,  4tl 
Cal.  113,  [17  Am.  Rep.  401] ;  McDonald  v.  Commonwealth^ 
173  Mass.  322,  [17  Am.  St.  Rep.  293,  53  N.  E.  874,  180  U.  S. 
311,  21  Sup.  Ct  389]  ;  Moore  v.  Missouri,  159  U.  S.  675,  [16 
Sup.  Ct.  179] ;  In  re  Boggs,  45  Fed.  475 ;  Ingdlls  v.  State,  48 
Wis.  647,  [4  N.  W.  785] ;  2  Bishop  on  Criminal  Law,  sec 
959.)  Such  decision  has  also  been  approved  by  our  own 
supreme  court  in  language  too  plain  to  be  misunderstood. 


JoAe,  1905.]  Ik  hb  Finlet. 


(People  V.  Coleman,  145  Cal.  612,  613,  [79  Pac.  283].)  If 
classification  of  criiues  and  penalties  may  properly  be  based 
on  terms  of  three,  five,  ten,  or  any  definite  number  of  years, 
there  can  be  no  logieal  reason  why  it  may  not  be  based  on 
a  life  term,  nor  why  life  as  well  as  liberty  may  not  be  the 
forfeit  We  have  preferred  to  place  our  decision  on  this 
point  on  broad  grounds.  It  may,  however,  be  remarked, 
before  passing  to  other  questions,  that  sections  245  and  246 
of  the  Penal  Code  define  and  punish  very  different  offenses. 
It  is  manifest  that  convicts  already  imprisoned  for  life  can- 
not be  further  punished  under  section  245.  It  is  plainly 
apparent  from  section  246  that  it  was  designed  to  provide 
suitable  punishment  for  such  offenders,  when  there  was  added 
to  the  deadly  assault  the  elements  of  deliberation  and  malice. 
This  in  itself  justifies  the  classification.  But  waiving  this, 
the  classification  is  in  no  sense  arbitrary  or  capricious.  It  is 
based  on  natural,  palpable,  substantial,  and  inherent  distinc- 
tions too  plainly  marked  to  be  ignored.  As  was  said  in  argu- 
ment, it  may  be  that  men,  good  but  unfortunate,  may  some- 
times be  imprisoned  for  life.  Waiving  the  rarity  and  im- 
probability of  this,  and  also  waiving  the  fact  that  if  it  be 
true  the  sorrow  and  humiliation  of  such  men  will  furnish 
ample  security  against  further  misconduct  on  their  part,  we 
are  again  constrained  to  say  that  such  considerations  are  for 
other  departments,  and  therefore  they  cannot  have  force  here. 
This  argument,  however,  was  directed  to  the  point  that  the 
statute  is  invalid,  because  it  subjects  the  convict  to  double 
punishment  and  gives  the  court  power,  on  first  conviction,  to 
declare  the  penalty  which  must  attach  to  subsequent  trans- 
gression. But  the  same  results  would  obtain  in  all  eases 
where  an  increased  punishment  may  be  imposed  upon  of- 
fenders twice  or  thrice  convicted,  and  both  propositions  were 
oonsidered  and  settled  in  the  last  line  of  authorities  cited. 

4.  Due  process  of  law — Uniformity  of  operation — Equal  prth 
tectum  of  the  law — General  and  special  laws. 
The  reasoning  indulged  in  and  the  authorities  cited  touch- 
ing classification  apply  with  equal  force  to  all  questions  above 
enumerated.    After  all,  the  one  broad  principle  of  **  equality 
before  the  law"  is  the  test  which  must  be  applied  to  each. 
Therefore,  if  we  have  reached  a  comprehension  of  the  neee*- 
I   CaL   App^-14 
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fldty  for  elassification,  and  of  the  reasons  requiring  separap. 
tion  into  classes,  we  can  have  little  difficulty  in  understanding 
the  meaning  of  phrases  used  in  the  above  subhead.  If  the 
multifarious  concerns  of  life  result  in  inequalities  affect- 
ing man's  relation  to  the  purpose  of  government,  and  con- 
sequent necessity  compels  classification,  in  order  to  prevent 
resulting  and  concurrent  inequalities  in  the  operation  and 
effect  of  laws,  it  follows  by  the  unerring  force  of  reason 
and  logic  that  if  every  person,  standing  in  the  same  situation 
and  relation,  under  ^e  same  conditions,  would  be  punished 
in  the  same  way  under  the  same  law,  there  is  no  inequality. 
This  is  established  by  an  infinite  number  of  authorities,  from 
a  few  of  which  we  will  borrow  apt  quotations.  *'The  right 
to  the  equal  protection  of  the  laws  is  not  denied,  when  it  is 
apparent  that  the  same  law  or  co^irse  of  proceedings  would  he 
applied  to  any  other  person  in  the  state  under  similar  circum- 
stances and  conditions.'*  {TinsUy  v.  Anderson,  171  TJ.  S. 
101.  [18  Sup.  Ct.  805]  ;  Brannan  on  Fourteenth  Amendment, 
p.  322,  323.)  ''Class  legislation  discriminating  against  some 
and  favoring  others  is  prohibited,  but  legislation  which,  Uk 
carrying  out  a  public  purpose,  is  limited  :n  its  application,  if 
within  the  sphere  of  its  operation  it  affects  all  persons  simi- 
larly situated,  is  not  within  the  [fourteenth]  amendment.'' 
{Barbier  v.  ConnoUy,  113  U.  S.  27,  [5  Sup.  Ct.  357] ;  French 
V.  Davidson,  143  Cal.  662,  [77  Pac.  663].)  ''The  fourteenth 
amendment  to  the  constitution  of  the  United  States  does 
not  prohibit  legislation  which  is  limited  either  in  the  ob- 
jects to  which  it  is  directed,  or  by  the  territory  within 
which  it  is  to  operate.  It  merely  requires  that  all  per- 
sons subjected  to  such  legislation  shall  be  treated  alike 
under  like  circumstances  and  conditions,  both  in  the  privi- 
leges conferred  and  in  the  liabilities  imposed^"  {Hayes  v. 
Missouri,  120  U.  S.  71,  [7  Sup.  Ct.  350] ;  Brown  v.  New  Jer- 
sey, 175  U.  S.  177,  [20  Sup.  Ct.  77]  ;  Marchant  v.  Tenns)!}^ 
vania,  153  U.  S.  389,  [14  Sup.  Ct  894] ;  Qiozsa  v.  Tiemos^ 
148  T'.  S.  662.  fl3  Sup.  Ct.  721] ;  Cody  v.  Murphy,  89  Cal. 
524,  [26  Pac.  1081] ;  Smith  v.  McDermott,  93  Cal.  425,  [29 
Pae.  34]  ;  In  re  Converse.  137  U.  S.  631,  [11  Sup.  Ct  191 J ; 
Missouri  v.  Lewis,  101  U.  S.  22.) 

In  Leeper  v.  Texas,  139  U.  S.  467,  [11  Sup.  Ct  577],  it  is 
said  that  "By  the  fourteenth   amendment   the  powers  of 
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states  in  dealing  with  crime  within  their  borders  are  not  lim- 
ited, except  that  no  state  can  deprive  particular  persons  or 
dasses  of  persons  of  equal  and  impartial  justice  under  the 
law ;  tfiat  law  in  Us  regular  course  of  administration  through 
courts  of  justice  is  due  process,  and  when  secured  by  the 
law  of  the  state  the  constitutional  requirement  is  satisfied. '* 
(People  V.  Coleman,  145  Cal.  615,  [79  Pac.  283].)  "An  act 
to  be  general  in  its  scope  need  not  include  all  classes  of  in- 
dividuals in  the  state.  It  answers  constitutional  require- 
ments if  it  relates  to  and  operates  upon  the  whole  of  any 
iingU  doss,"    (Abeel  v.  Clark,  84  Cal.  230,  [24  Pac.  383].) 

We  might  multiply  quotations,  but  the  few  we  have  em- 
bodied will  answer  every  purpose ;  yet  profit  could  be  derived 
from  consulting  Pace  v.  Alabama,  106  U.  S.  583;  Jones  v. 
Brim,  165  U.  S.  183,  184,  [17  Sup.  Ct.  281] ;  L'Eote  etc.  v. 
New  Orleans,  111  D.  S.  597,  [20  Sup.  Ct.  788] ;  Minder  v. 
Georgia,  183  D.  S.  562,  [22  Sup.  Ct.  224] ;  McDonald  v.  Con- 
ndl,  99  CaL  386,  [34  Pac.  71] ;  Aikitis  v.  Wisconsin,  195  U.  S. 
205.  [25  Sup.  Ct.  3] ;  West  v.  Louisiana,  194  U.  S.  263,  [24 
Sup.  Ct.  650] ;  Turner  v.  WUliams,  194  U.  S.  293,  [24  Sup. 
Ct.  719] ;  M  K.  T.  Ry.  v.  May,  194  U.  S.  269,  [24  Sup.  Ct 
638] ;  Cincinnati  St.  Ry.  v.  SneU,  193  U.  S.  37,  [24  Sup.  Ct 
319] ;  Detroit  Ry.  Co.  v.  Osbom,  189  U.  S.  389,  [23  Sup.  Ct 
540] ;  Eager  v.  Reclamation  Dist.,  Ill  U.  S.  708,  [4  Sup.  Ct 
663] ;  Otis  V.  Parker,  187  U.  S.  609,  [23  Sup.  Ct  167]. 

In  State  v.  Lewin,  53  Kan.  679,  [37  Pac.  169],  we  find  noth- 
ing which,  well  considered,  runs  counter  to  the  general  cax- 
rent  of  authority.  There  a  summary  trial  without  a  jury 
was  provided  for,  and  the  punishment  was  made  the  same  as 
the  origiDal  sentence,  whether  long  or  short,  and  was  not 
therefore  the  same  as  to  all  like  offenders.  The  law  applied 
to  all  convicts,  yet  the  prisoner  sentenced  for  one  year  would 
fo  back  for  one  year  and  the  prisoner  sentenced  for  ten  yean 
would  go  back  for  ten.  This  made  the  punishment  grossly 
unequal.  In  the  case  at  bar,  all  convicts  imprisoned  for  life 
are  treated  alike,  under  a  statute  applying  to  them  only. 
Herein  lies  the  difference  between  the  law  there  held  invalid 
and  the  statute  here  under  consideration.  But  if  that  case 
did  sustain  petitioner's  contention,  it  must  fall  before  the 
mlet  of  logie  and  reason  i>ointing  to  the  eorrectness  of  the 
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array  of  authorities  sustaining  the  conclusion  we  have 
reached.  Section  246  applies  to  every  person  in  this  state- 
All  may  avoid  the  class,  but  none  within  the  class  are  discrim- 
inated against.  There  is  no  distinction  based  on  race,  creed, 
age,  sex,  or  personal  characteristics.  Those  who  by  lawless 
acts  bring  themselves  within  its  scope  must  heed  the  warning 
it  contains.  If  they  fail  to  do  so,  they,  and  not  the  law,  must 
be  held  responsible  for  the  terrible  consequences  entailed  by 
their  deliberate  acts. 

The  writ  is  denied  and  the  prisoner  remanded  to  the  eua- 
tody  of  the  sheriff  of  Sacramento  County. 

Ghipman,  P.  J.,  and  Buckles,  J.,  concurred. 


P^o.    18.    "FirBt    Appellate   District. — Jime   22,    1905."| 

ELIZABETH  BRADLEY,  Appellant,  v.  BOARD  OP 
EDUCATION  OP  THE  CITY  AND  COUNTY  OP 
SAN  PRANCISCO,  Respondent. 

School  Law — TENimE  or  Teachers — Special  Gitt  CERmncATSS. — ^^e 
holders  of  special  city  certificates  specified  in  the  last  sentence  of 
section  1793  of  the  Political  Code  are  not  within  the  protection 
of  the  tennre  of  ofBce  clause  provided  for  in  the  first  part  of  that 
section  in  favor  of  the  holders  of  city  certificates  is  generaL  The 
holder  of  a  special  citv  certificate  as  teacher  of  industrial  drawing 
may   be    dismissed   without   cause. 

APPEAL  from  a  jndg:ment  of  the  Superior  Court  of  the 
City  and  Connty  of  San  Francisco.    J.  M.  Seawell,  Jndge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Crandall  &  Bull,  and  H.  IsL  Barstow.  for  Apx>ellant 

Percy  V.  Long,  City  and  County  Attorney,  and  W.  L 
Brobeck,  Assistant,   for  Respondent 

HALL,  J. — This  is  an  appeal  from  a  judgment  against 
appellant  on  a  demurrer  to  her  petition  for  a  writ  of  man- 
date, to  be  directed  to  the  board  of  education  of  the  city  and 
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ooxinty  of  San  Francisco,  requiring  said  board  to  restore  her 
to  the  position  of  r^^olar  teacher  of  indnstrial  drawing  in 
the  public  schools  of  said  city  and  county. 

Appellant's  petition  alleges  that  ever  since  the  sixth  day 
of  December,  1875,  she  was  the  holder  of  a  drawing-teacher's 
eity  certificate,  issaed,  and  from  time  to  time  renewed,  by 
said  board  of  education,  authorizing  her  to  teach  drawing 
in  the  public  schools  of  said  city  and  county.  That  on  the 
eighth  day  of  July,  1891,  she  was  duly  elected  a  regular 
teacher  of  industrial  drawing  in  the  department  of  schools 
of  said  city  and  county,  and  so  continued  until  the  first  day 
of  June,  1897,  when  her  position  was  by  the  said  board  of 
education  declared  vacant,  and  she  was  by  said  board  dis- 
missed from  her  said  position,  without  any  charges  or  com- 
plaint being  made  of  insubordination,  unprofessional  con- 
duct, profanity,  intemperance,  or  unfitness  for  teaching. 
Her  salary  as  such  teacher  of  industrial  drawing  at  the  time 
of  her  dismissal  was  one  hundred  and  forty  dollars  per 
month. 

Whether  or  not  appellant  brings  herself  within  the  proteo- 
tion,  as  to  tenure  of  ofilce  or  position,  of  sectior:  1793  of  the 
Political  Code  and  the  rule  laid  down  in  the  Kennedy  case 
(82  Cal.  483)  is  the  question  presented  for  decision. 

The  power  to  employ  teachers  is  given  to  city  boards  of 
education  by  section  1617  of  the  Political  Code,  whkh,  as 
was  said  in  i\.cnnidy  v.  r>oard  of  Education,  82  Cal.  483, 
'^confers  upon  boards  of  education  unlimited  power  to  em- 
ploy teachers,  and  contains  no  restrictions  upon  their  right 
to  dismiss  or  remove  for  or  without  cause."  It  is  contended, 
however,  that  by  the  provisions  of  section  1793  of  the  Politi- 
cal Code  appellant  was  protected  from  dismissal  except  for 
causes  therein  specified  duly  ascertained  and  approved  by 
the  board*  of  education. 

At  the  time  of  appellant's  dismissal  that  section  read  as 
follows:  "The  holders  of  city  certificates  are  eligible  to  teach, 
in  the  cities  in  which  such  certificates  were  granted,  in  schools 
of  grades  corresponding  to  the  grades  of  such  certificates, 
and  when  elected  shall  be  dismissed  only  for  insubordination 
or  other  causes,  as  mentioned  in  section  seventeen  hundred 
and  ninety-one  of  this  act,  duly  ascertained  and  approved 
by  the  board  of  education  of  said  cities;  and  city  superintend- 
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ents  of  public  schools  elected  by  city  boards  of  education 
shall  be  elected  for  a  term  of  four  years ;  and  said  city  boarda 
of  education  shall  have  full  power  to  fix  the  salary  of  all 
employees.  The  holders  of  special  city  certificates  are  eligible 
to  teach  the  special  studies  mentioned  in  their  certificates  in 
all  the  schools  in  the  city  in  which  such  certificates  were 
granted." 

It  is  perfectly  obvious  from  an  examination  of  this  section 
that  the  eligibility  to  teach  of  holders  of  general  city  cerHfi^ 
eates  is  fixed  by  the  first  sentence  of  the  section,  while  the 
eligibility  to  teach  of  the  holders  of  special  cUy  certificatei 
is  fixed  by  the  last  sentence  in  the  section. 

It  seems  equally  obvious  that  the  teachers  whose  tenure  of 
position  is  fixed  by  the  first  sentence  are  the  same  teachen 
whose  eligibility  to  teach  is  fixed  by  the  same  sentence.  The 
language  is:  ''The  holders  of  city  certificates  are  eligible  to 
teach,  in  the  cities  in  which  such  certificates  were  granted, 
in  schools  of  grades  corresponding  to  the  grades  of  such  cer- 
tificates, and  when  elected  shall  be  dismissed  only  for  insub- 
ordination or  other  causes,"  etc.  This  language  deals  with 
the  same  class  of  teachers  both  in  fixing  the  eligibility  to 
teach  and  in  fixing  the  tenure  of  position.  That  the  legis- 
lature did  not  intend  by  this  language  to  lay  down  any  rule 
as  to  holders  of  special  city  certificates  is  evident  from  the 
subsequent  portion  of  the  section,  for,  after  providing  for 
the  election  and  tenure  of  office  of  superintendents  of  pubUo 
schools  and  the  fixing  of  salaries  of  all  employees,  it  takes 
up  the  matter  of  holders  of  special  city  certificates,  and  in  a 
distinct  sentence  provides  for  their  eligibility  to  teach,  but 
makes  no  provision  as  to  their  tenure  of  ofiSce  or  position. 
Appellant  not  having  shown  herself  the  holder  of  a  general 
city  certificate,  but  of  a  special  certificate  only, — ^that  is  to 
say,  of  a  drawing-teacher's  certificate, — ^we  do  not  think  that 
she  is  within  the  protection  of  section  1793  of  the  Political 
Ck>de  as  to  the  tenure  of  her  position. 

The  judgment  is  afSrmed. 

Cooper,  J.,  and  Harrison,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  tbs 
district  court  of  appeal  on  July  18,  1905. 
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[No.  17.    FIxvt  Appellate  Diatriet-nJime  26,  1905.] 

CHAELBS  A.  BALDWIN,  Appellant,  v.  NAPA  AND  SO- 
NOMA  WINE  COMPANY,  Respondent 

Appsait— Oedkb  Qsantino  N»w  Trial — Prssttkftions — iNSurFicixKOT 
or  EviDXNGB — ^DiscBxnoN. — ^tJpon  appeal  from  an  order  granting  a 
m&w  trial  in  general  terms,  all  presumptione  are  in  favor  of  the 
order;  and  where  one  of  the  grounds  of  the  motion  was  InsuffieieneT' 
of  the  evidenee  to  justify  the  yerdiet,  the  motion  on  that  ground 
was  addressed  to  the  sound  legal  diseretion  of  the  court,  and  the 
order  will  not  be  rerersed  if  no  abuse  of  diseretion  appears. 

1^--00NFLICTIM0  £vn>SKCB. — ^Where  the  eviderce  was  shaiplj  eon- 
flieting  upon  material  issues,  the  court  did  not  abuse  its  diseretioii 
in  granting  a  new  trial  for  insufflciene/  of  the  evidence. 

OoNnAor— OoNTBMPOftANXOUS  OoNSTBUcnoN  BT  Pabtixs. — ^The  con- 
temporaneous and  practical  construction  of  a  contract  bj  the  parties 
is  strong  evidence  of  the  meaning  of  equivocal  terms. 

iDy — ^AcnoN  roB  Bbxaoh  of  Oontbaot  to  Sbll  Wines — Aobbxd  Di- 
UVKBT  Pbo  Bata — EsTOPFBL  OF  PLAJNTiTF. — In  an  action  for 
breach  of  a  contract  executed  in  March  of  the  first  year  to  sell  and 
deliver  wines,  of  which  the  defendant  buyer  agreed  to  tahe  a  speci- 
fied number  of  gallons  each  year  before  September  Ist,  where  the 
parties  by  agreement  delivered  and  accepted  a  pro  rata  number  of 
gallons  as  a  completion  of  the  first  year's  contract,  the  plaintiil 
cannot  afterward  be  allowed  to  claim  a  breach  for  non-delivery  of 
the  specified  number  of  gallons  before  September  Ist  in  that  year. 

Id. — ^Bbxach  bt  Plaintiff — Nxw  Trial. — ^Where  the  evidence  fails  to 
show  a  breach  of  the  contract  by  the  defendant,  and  shows  that 
plaintlfF  himself  was  guilty  of  a  breach  in  refusing  to  deliver 
wine  called  for  by  the  contract,  a  verdict  for  the  plaintiff  was 
properly  set  aside  and  a  new  trial  granted. 

ID« — ^AcoouNT  OF  Plaintiff — Iicpbopkb  Dbicand  of  Paticbnt — ^Nonoa 
OF  Cangxllation. — ^The  plaintiff  had  no  right  to  render  an  account 
and  demand  payment  for  wine  agreed  to  be  sold  and  which  plaintiff 
had  reserved  for  other  parties,  nor  to  demand  payment  for  a  greater 
number  of  gallons  on  the  first  year's  contract  than  had  been 
agreed  to,  nor  to  notify  defendant  that  plaintiff  would  cause 
defendant's  right  to  be  canceled  under  the  contract  unless  payment 
of  the  account  was  promptly  made. 

Id. — ^Instruction  Ignoring  Aorekmbnt. — The  court  erred  in  giving  an 
instruction  for  the  plaintiff  which  ignored  the  agreement  by  the 
parties  for  pro  rata  sale  and  delivery  in  completion  of  the  first 
year's   contract. 

Ibi. — ^Impropkr  Modifioation  of  Bequest — Betusal  to  Deliver  Wdtbb. 
— ^Tho  defendant  had  the  right  to  have  the  jury  instruetod  that 


216  Baldwin  v.  Napa  mc.  Wine  Co.      [1  CJaL  Apfi. 


plaintiff  had  no  right  to  refuse  to  deliTer  anj  of  the  wines 
tioned  before  the  expiration  of  a  contract  year,  provided  they  were 
within  the  amount  called  for  by  the  contract;  and  it  was  error  to 
modify  a  request  to  that  effect  by  changing  its  substance. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco  granting  a  new  triaL  John 
Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Harold  Wheeler,  and  M.  F.  Michael^  for  Appellant 

11  B.  Eellogg,  for  Respondent 

COOPER,  J. — This  action  was  brought  by  plaintiff  to  re- 
cover damages  for  breach  of  a  contract  for  sale  of  wines  by 
plaintiff  to  defendant.  The  case  was  tried  with  a  jury,  and  a 
verdict  returned  for  plaintiff  in  the  sum  of  $3,997.17,  upon 
which  judgment  was  entered.  Defendant  made  a  motion 
for  a  new  trial  upon  the  grounds  of  insufiSciency  of  the  evi- 
dence to  justify  the  verdict;  that  the  verdict  is  against  law, 
and  errors  of  law  occurring  at  the  trial  and  excepted  to  by 
the  defendant.  The  court  granted  the  motion  in  genera! 
terms. 

All  presumptions  are  in  favor  of  the  order  made  by  lie 
trial  court,  and  an  order  granting  a  new  trial  will  be  affirmed 
here  if  it  is  found  to  be  justified  upon  any  statutory  ground 
included  in  the  notice  of  intention  and  properly  in  the  record. 
This  court  will  examine  the  entire  record  upon  which  the 
order  was  based,  and  if  there  be  found  in  the  record  any 
error  which  would  have  justified  the  court  in  making  the 
order  it  will  be  afi&rmed«  {Kauffman  v.  Maier,  94  Cal.  276, 
[29  Pac.  481] ;  ChurchiU  v.  Floumoy,  127  Cal.  362,  [59  Pac 
791].)  One  of  the  grounds  of  the  motion  was  the  insufficiency 
of  the  evidence  to  justify  the  verdict,  and  in  such  case  the 
motion  is  addressed  to  the  sound  legal  discretion  of  the  coiirt^ 
and  an  order  granting  a  new  trial  will  not  be  reversed  unless 
it  appears  that  there  was  an  abuse  of  such  discretion.  {Bled- 
soe V.  Decraw,  132  Cal.  314;  Estate  of  Motz,  136  CaL  560, 
[69  Pac.  294.].) 

The  contract  was  made  March  29,  1898,  and  its  material 
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parts,  BO  far  as  necessary  to  be  stated  for  the  porposes  of 
this  opinion,  are  the  following: — 

"This  agreement,  made  March  29th,  A.  D.  1898,  by  and 
between  G.  A.  Baldwin  of  Beanlieu,  West  Side,  Santa  Clara 
Connty,  California,  and  Napa  and  Sonoma  Wine  Company 
of  San  Francisco,  a  corporation : 

*^C.  A.  Baldwin  sells  and  the  Napa  and  Sonoma  Wine 
Company  bnys  the  following  wines  at  present  in  the  eeHar 
St  Beanlieu: 

8,500  gallons  Bed  Wine  1893  at  30  cents  per  gallon  to  be 
taken  until  January  1st,  *99. 

9,000  gallons  Bed  Wine  1894  at  35  cents  per  gallon. 
15,000      "        "      "       1895"  "      "     "      " 
17,500      "        "       "       1896"  "      "      "      " 

2,000      "    White  "       1894"  "      "      "      " 

2,200      "        "      "      1895"  "     "     "      " 
22,000      "      Bed    "       1897 

3,000      "    White   "       1897 

8,000      "        "      "       1896  at  35  cents  per  gallon, 
"All  of  the  above  per  gallon  delivered  1  o.  b.  cars  San 
Francisco ;  cash  less  three  (3)  per  cent 

"All  wines  except  1897  have  been  accepted;  the  1897  wines 
the  purchaser  will  examine  and  finally  accept  at  the  same 
price  before  April  1st,  1899,  if  he  finds  them  to  be  equal  in 
quality  to  previonr  vintages. 

"Wines  to  be  taken  in  carload  lots  one  at  a  time,  the 
buyer  agreeing  to  take  seventeen  thousand  five  hundred 
(17,500)  gallons  each  year  before  September  1st. 

"C.  A,  Baldwin  during  this  contract  turns  over  all  his 
trade  foreign  and  on  Pacific  Coast  he  has  at  present,  and  all 
orders  that  he  may  get,  to  the  Napa  and  Sonoma  Wine  Ca 
excepting  only  his  trade  with  G.  S.  Nichols  on  the  Atlantic 
Coast,  for  which  he  will  reserve  fifteen  hundred  (1,500)  cases 
of  each  vintage;  Mr.  Baldwin  reserving  further  privilege  to 
•ell  his  common  wines  not  mentioned  above  in  the  general 
market" 

The  complaint  alleges  that  although  the  plaintiff  fully  kept 
and  i>erf ormed  the  contract  on  his  part,  the  defendant  failed 
tnd  refused  to  carry  out  or  fulfill  the  contract  on  its  part  in 

mfrenl  particulars,  all  of  whidi  is  denied  by  the  defendant. 
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One  of  the  main  allegations  relied  upon  is,  that  defendant 
refused,  and  continues  to  refuse,  to  accept  or  pay  for  any 
farther  shipments  of  wine  under  the  contract.  The  evidence 
upon  this  issue  was  sharply  conflicting,  and  we  think  the 
court  did  not  abuse  its  discretion  in  granting  a  new  trial  for 
ibis,  if  for  no  other  reason. 

The  important  question  was  as  to  who  was  at  fault,  or  who 
eommitted  a  breach  of  the  contract.  The  contract,  made 
March  29,  1898,  provides  that  17,500  gallons  of  wine  shall  be 
taken  each  year  before  September  1st.  There  is  some  contro- 
versy, however,  as  to  whether  17,500  gallons  were  to  be  taken 
before  September  1,  1898,  as  there  had  then  expired  only 
about  five  months  of  the  first  year  of  the  contract  But  the 
parties  themselves,  by  their  correspendence  and  acts,  con- 
strued the  contract  as  calling  only  for  a  pro  rata  of  the 
17,500  gallons  up  to  September  1,  1898.  The  letters  of  de- 
fendant to  plaintiff  show  that  defendant  placed  that  con- 
struction on  the  contract.  Lagarde,  plaintiff's  manager,  who 
had  full  authority  in  the  premises,  testified  that  only  10,304 
gallons  were  taken  by  defendant  before  September  1,  1898, 
and  that  he  wrote  to  defendant,  "this  completes  your  first 
year's  contract,"  and  that  when  the  question  came  up  as  to 
the  first  year  being  a  short  one  the  witness  said :  *'I  believe  it 
was  understood  between  Mr.  Priber  [president  of  defendant] 
and  myself  that  would  fill  it  for  that  year,  and  afterwards 
17,500  gallons  would  have  to  be  taken  each  year.*'  The  con- 
temporaneous and  practical  construction  of  a  contract  by  the 
parties  is  strong  evidence  of  the  meaning  of  equivocal  terms. 
(Keith  V.  Electrical  Engineering  Co.,  136  Cal.  178,  [68  Pac 
598].)  The  rule  would  apply  with  still  greater  force  in  a 
case  like  this,  where  the  plaintiff  is  claiming  a  breach  of  the 
contract  He  will  not  be  allowed  to  claim  a  breach  as  to 
the  time  up  to  September  1,  1898,  when  he  agreed  with  de- 
fendant that  10,304  gallons  completed  the  first  year's  con- 
tract We  will,  therefore,  pass  to  a  consideration  of  the  year 
beginning  September  1,  1898. 

While  the  contract  provides  that  defendant  shall  take 
17,500  gallons  of  wine  each  year  before  September  1st,  it  does 
not  provide  that  defendant  shall  take  any  particular  wine 
first,  nor  does  it  provide  that  the  white  or  red  wine,  nor  the 
wine  of  any  particular  year,  shall  be  taken  first,  nor  the 
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manner  in  which  it  shall  be  taken,  by  defendant.  Therefore 
defendant  had  the  right,  up  to  September  1,  1899,  nnder  the 
terms  of  the  contraet,  to  take  17,500  gallons  of  any  of  the 
wme  sold  to  it,  provided  it  give  plaintiff  reasonable  notioe, 
io  as  to  enable  him  to  deliver  it  The  complaint  alleges  that 
op  to  September  1, 1899,  the  defendant  took  and  paid  for  only 
17,923  gaUons,  and  has  failed  and  n^lected  to  receive  or 
pay  for  any  greater  amount,  although  often  requested  iQr 
plaintiff  to  do  so.  The  contract  included  three  thousand  gal- 
lons of  white  wine  of  1896  at  thirty-five  cents  per  gaUon. 

On  July  1,  1899,  defendant  wrote  plaintiff  a  letter,  calling 
his  attention  to  the  fact  that  a  month  before  it  had  ordered 
the  1896  white  wine,  and  that  plaintiff  asked  delay  owing  to 
pressing  work  on  the  farm,  and  promised  it  by  September  lst» 
that  defendant  had  arranged  to  take  the  white  wine,  but  was 
also  preparing  to  take  two  carloads  of  the  red.  To  this 
letter  plaintiff  replied,  July  6th,  through  his  manager,  that 
he  was  at  work  on  the  white  wine,  and  would  have  the  greater 
part  of  it,  if  not  all,  ready  for  delivery  by  September  1,  1899. 
August  11th  defendant  again  wrote  to  plaintiff,  calling  atten- 
tion to  the  letter  of  July  Ist,  and  again  requesting  the  de- 
livery of  the  1896  white  wine,  and  reaffirming  the  order  for 
two  carloads  of  red  wine. 

To  this  letter  plaintiff  replied  by  letter  August  14,  1899, 
and  said:  ''I  must  decline  again  to  ship  the  '96  white  wine 
until  you  have  carried  out  your  agreement  with  respect  to  the 
previous  vintage. '*  Here  is  a  positive  statement  by  plaintiff 
during  the  year  1899,  and  before  September  Ist,  that  he  will 
not  ship  the  1896  white  wine  until  defendant  has  carried  out 
his  agreement  with  respect  to  previous  vintages.  We  look  m 
vain  for  any  special  agreement  as  to  previous  vintages. 

But  defendant  again,  on  August  15,  1899,  in  answer  to 
plaintiff's  letter  of  August  14th,  wrote  to  plaintiff,  and  in 
that  letter  said:  **We  cannot  see  by  what  right  you  will 
decline  to  deliver  us  this  wine,  and  we  will  insist  upon  the 
shipment  as  soon  as  the  same  is  in  condition,  which,  as  stated 
to  us,  would  be  before  September  1st."  To  this  letter  plain- 
tiff replied  August  16,  1899,  stating:  ''I  shall  gladly  ship 
you  the  white  wine  when  in  condition,  but  I  must  decline  to 
deplete  my  cellar  of  white  wine  unless  you  show  a  dispositioii 
to  take  up  your  quota  of  red.'' 
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To  this  letter  the  defendant  replied  August  18th,  stating: 
**We  received  your  favor  of  the  16th,  and  in  reply  can  only 
regret  that  you  again  decline  to  deliver  us  the  '96  white  wine, 
and  by  so  doing  clearly  show  that  you  do  not  propose  to  carry 
out  literally  the  terms  of  our  agreement.  .  .  .  Yon  are  the 
one  that  was  dilatory  in  action,  and  now  you  even  break  your 
contract  by  refusing  emphatically  the  shipment  of  those  3.000 
gaUons  of  1896  white  wine." 

Priber,  the  defendant's  president,  testified  that  he  ordered 
the  1896  white  wine,  and  plaintiff  refused  to  ship  it;  that  he 
'^intended  to  and  was  able  and  willing  to  take  all  that  the 
contract  called  for  for  the  second  contract  year  before  the 
Ist  of  September,  1899,  and  would  have  done  so,  and  could 
have  done  so,  and  paid  for  it  After  they  had  refused  to 
deliver  any  of  the  white  wine  I  wrote  to  them  that  they  had 
broken  their  contract." 

On  September  2,  1899,  plaintiff  sent  defendant  a  statement 
of  account  for  breach  of  contract,  which  included  8,500  gal- 
lons of  1893  red  wine  at  thirty  cents  per  gallon,  amounting 
to  $2,550,  and  also  included  the  difference  of  the  first  contract 
year  up  to  September  1, 1898,  of  about  7,500  gallons  at  thirty- 
five  cents  i>er  gallon. 

On  September  14,  1899,  plaintiff  wrote  to  defendant  in- 
closing the  statement  last  referred  to  as  an  account,  and  m 
the  letter  stated:  "Unless  you  make  payment  within  the  next 
four  days  [by  September  18,  1899]  I  shall  cancel  all  your 
rights  under  the  contract." 

It  was  stated  by  Lagarde,  plaintiff's  manager,  while  a 
witness  on  the  stand,  that  3  J50  gallons  of  the  1893  red  wine 
were  reserved  by  plaintiff  for  Mr.  Nichols  for  the  trade  on 
the  Atlantic  Coast.  Plaintiff  did  not  have  the  right  to  de- 
mand payment  for  3,750  gallons  of  wine  from  defendant 
when  plaintiff  had  reserved  the  wine  for  his  eastern  trade. 

And  as  to  the  7,500  gallons  claimed  in  the  statement  to 
have  been  included  in  the  quantity  to  be  taken  the  first  year, 
as  we  have  before  stated,  that  appears  to  have  been  settled 
by  the  parties  by  agreement  and  acquiescence  under  the 
eontract. 

Other  matters  claimed  to  be  sufficient  to  justify  the  order 
granting  a  new  trial  upon  the  insufficiency  of  tiie  evidenee 
are  discussed  in  the  briefs,  but  it  is  not  necessary  to 
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fhem  in  detaiL  What  we  have  said  is  sufficient  to  show  that 
the  trial  conrt  had  the  right  to  grant  a  new  trial  upon  the 
conflicting  evidence.  We  do  not  mean  to  intimate  nor  expreai 
an  opinion  upon  the  weight  of  the  evidence  or  the  merits  of 
the  ease. 

The  court  at  plaintiff's  request  gave  the  following  instruc- 
tion: ^'The  defendant  was  bound  by  the  contract  to  take, 
receive  and  pay  for  17,500  gallons  of  the  contract  wines 
before  September  1st  of  each  year;  and  if  defendant  failed 
to  do  so,  such  fsdlure,  so  long  as  it  continued  (unless  caused 
by  the  plaintiff's  default  in  the  performance  of  what  he  was 
to  do)  constituted  a  breach  of  the  contract  on  defendant's 
part,  and  entitled  plaintiff  to  consider  the  contract  as  aban- 
doned by  defendant,  and  to  recover  from  the  latter  any  dam- 
ages resulting  from  such  abandonment." 

This  instruction  ignores  the  agreement  by  the  parties  as 
to  the  amount  of  wine  to  be  taken  up  to  September  1,  1898. 
If,  as  before  stated,  the  plaintiff  agreed  to  consider  a  less 
amount  than  17,500  gallons  as  being  the  amount  called  for 
by  the  contract  up  to  September  1,  1898,  he  could  not  after- 
wards consider  the  failure  to  take  the  17,500  gallons  as  a 
breach  of  the  contract  By  this  instruction  such  failure 
constituted  a  breach,  if  plaintiff  chose  to  consider  it  so,  with- 
out regard  to  any  waiver  on  his  part. 

Defendant  requested  the  court  to  give  the  following  instruc- 
tion: **The  court  further  instructs  you  that,  according  to 
the  terms  of  the  contract,  the  defendant  had  until  the  1st  of 
September,  1899,  in  which  to  order  and  take  the  amount 
of  wine  it  had  contracted  to  take  for  the  second  contract  year, 
and  that  before  the  expiration  of  such  contract  year,  that  is 
to  say,  before  September  1st,  1899,  the  plaintiff  had  no  right 
to  refuse  to  deliver  any  of  the  wines  mentioned  to  the  de- 
fendant, provided  the  orders  of  defendant  were  kept  within 
the  annual  amount  of  seventeen  thousand  five  hundred  gal- 
lons." The  court  refused  this  instruction,  but  gave  it  after 
striking  out  the  words  ''and  that  before  the  expiration  of 
such  contract  year,  that  is  to  say,  before  September  1st,  1899, 
the  plaintiff  had  no  right  to  refuse  to  deliver  any  of  the 
wines  mentioned  to  the  defendant." 

The  instruction  should  have  been  given  as  requested.  The 
plaintiff  did  not  have  the  right  to  refuse  to  deliver  any  ot 
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the  wines  mentioned  before  the  expiration  of  the  oontraist 
year,  provided  they  were  within  the  amonnt  called  £br  by 
the  contract.  Under  the  evidenee  the  defendant  had  the 
right  to  have  the  jnry  so  instmeted.  The  inatraction  aa 
given  did  not  contain  all  the  aabstance  of  the  requested  m- 
stmction. 

It  is  not  necessary  to  discuss  other  alleged  errors,  for  the 
reason  that  what  has  been  said  shows  that  the  order  moat 
be  affirmed,  and  it  is  so  ordered. 

Hall,  J.,  and  Harrison,  P.  J.,  eoneoned. 


fCrim.  No.  4.    FInt  AppcDaia  Distriefc.— June  27,  lOOS.] 

THE    PEOPLE,  Respondent,  v.  FRANK    BALLARD,  Ap- 
pellant. 

CSxaoNAL  Law— BoBBKBT — Ebbob  m  ABidTrmo  Deposition  or  Wxv- 
Hxss  BoBBXi>— Want  or  DnjosNCE — ^iNSumoiXNT  Sxabob.— -Upon 
a  trial  for  robbery,  it  was  error  to  admit  the  depoeition  of  the 
witness  robbed  taken  at  the  preliminary  examination  on  the  alleged 
ground  that  the  witness  ' '  cannot  with  due  diligence  be  foond  within 
the  state,"  where  there  is  no  competent  e«idenee  of  sneh  diligence, 
and  the  seareh  for  the  witness  was  insufficient  and  perfuncto^, 
without  inquiry  at  last-known  place  of  work  outside  of  the  county, 
though  his  abeenee  from  the  county  wvs  known  to  the  distriet 
attorney. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  f^ancisco  and  from  an  order  de- 
nying a  new  triaL    f^ank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooort 

H.  H.  McCloskey,  for  Appellant 

U.  S.  Webb.  Attorney-General,  for  Respondent 

HARRISON,  P.  J.— The  appellant  was  convicted  in  the 
superior  court  for  San  Francisco  of  the  crime  of  robbeiy, 
and  has  appealed  from  the  judgment  thereon  and  also  bxm 
an  order  denying  him  a  new  trial. 
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The  prosecuting  witness,  Thomas  Cronan,  upon  whom  the 
xobbery  was  committed,  was  not  present  at  the  trial,  and  the 
district  attorney  offered  to  read  in  evidence  the  transcript  of 
his  testimony  given  before  the  police  court  at  the  preliminary 
examination  of  the  defendant ;  and  for  the  purpose  of  laying 
the  foundation  for  reading  the  same  introduced  evidence  of 
his  absence  from  the  city,  and  of  the  efforts  to  secure  his  pres- 
ence at  the  triaL  The  defendant  objected  to  the  reading  of 
this  testimony  upon  the  ground  that  no  subpoena  had  been 
issued  for  his  appearance  at  the  trial  on  that  day,  and  that 
the  prosecution  had  not  used  due  diligence  to  find  him.  The 
objection  was  overruled,  and  the  deposition  was  read  in  evi- 
denee.  To  this  ruling  tiie  defendant  excepted,  and  relies  ui>- 
on  the  error  therein  in  support  of  his  appeal. 

The  facts  upon  which  the  objection  was  made,  as  shown  in 
the  bill  of  exceptions,  are  as  follows,  viz.:  The  trial  upon 
the  information  was  originally  set  down  for  January  11, 1904, 
when  it  was  continued  to  January  18th,  and  on  that  day  was 
again  continued  until  February  1st,  and  by  further  contin- 
uances on  subsequent  days  to  March  29th.  On  January  17th 
Gronan  was  duly  subpoenaed  to  be  present  as  a  witness  on  the 
next  day;  and  upon  a  subpoena  afterwards  issued  to  the 
county  of  Solano  a  return  was  made  on  January  30th  by  the 
sheriff  of  that  county  that  he  had  received  it  on  January 
19th,  but  had  been  unable  to  find  the  witness  in  that  county. 
The  prosecution  caused,  no  other  subpoena  to  be  issued  for  him, 
nor  did  it  make  any  further  effort  to  secure  his  presence  at  the 
trial,  until  March  28th,  the  day  prior  to  the  one  on  which  the 
trial  was  had ;  nor  was  it  shown  that  the  witness  was  informed 
or  knew  of  either  of  the  several  continuances.  On  March  28th 
a  poUee  officer  went  to  two  places  in  San  Francisco,  at  one  of 
which  the  witness  was  stopping  at  the  time  of  the  commission 
of  the  crime,  December  5,  1903,  and  upon  making  inquiry  for 
him  at  those  places  was  told  that  he  had  left  them;  but  it  does 
not  appear  that  any  inquiry  was  made  as  to  when  he  left  or 
whither  he  had  gone,  nor  was  it  shown  that  he  had  been  at 
either  of  those  places  since  the  day  of  the  crime.  The  officer 
also  testified  that  the  witness  was  a  laboring  man,  working  on 
the  railroad  at  Richmond  whenever  he  could  get  work,  but  it 
does  not  appear  that  any  effort  was  made  to  find  him  at  Rich- 
mond, although  the  attention  of  the  district  attorn^  was 
called  to  the  fact  that  he  was  not  in  the  city. 
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Under  section  686  of  the  Penal  Code  the  right  of  the  prose- 
eation  to  read  the  deposition  of  a  witness  in  evidence  upon  the 
trial  of  a  defendant  in  a  criminal  action  is  an  exception  to 
the  right  therein  given  a  defendant  ''to  be  confronted  with 
the  witnesses  against  him";  and  before  a  deposition  can  be 
so  read  the  facts  creating  the  exception  must  be  clearly  shown 
to  the  court,  one  of  which  is  that  the  witness  ''cannot  with 
due  diligence  be  fonnd  wUhin  the  sioite.^'  The  existence  of 
this  fact  is  to  be  determined  by  the  trial  court  from  the  evi- 
dence thereon  presented  to  it,  and,  like  its  decision  upon  any 
other  question  of  fact,  will  not  be  set  aside  unless  there  is  sueh 
want  of  evidence  in  its  support  as  to  show  that  there  was  an 
abuse  of  discretion  in  making  such  decision.  {People  v. 
Lewandomki,  143  Cal.  574,  [77  Pac  467].)  If  there  is  no 
competent  evidence  in  support  of  its  decision  it  will  be  disre- 
garded    {People  V.  Plyler,  126  Cal.  379,  [58  Pac.  904].) 

In  the  cases  cited  by  the  attorney-general  in  support  of  the 
ruling  of  the  superior  court  there  was  an  abundance  of  evi- 
dence showing  a  serious  effort  on  the  part  of  the  prosecution 
to  secure  the  presence  of  the  absent  witness;  whereas  in  the 
present  case  the  record  shows  such  efforts  to  have  been  of  a 
perfunctory  character,  although  the  absence  of  the  witness 
was  known  to  the  district  attorney ;  and  no  effort  was  made  to 
find  him  at  Richmond,  where  it  was  testified  that  he  had  been 
at  woric.  It  must  be  held,  therefore,  that  the  court  erred  m 
permitting  the  deposition  to  be  read  in  evidence,  and  that  for 
this  error  the  judgment  must  be  reversed 

The  appellant  has  also  urged  that  the  deposition  was  itself 
insufficiently  authenticated^  and  for  that  reason  incompetent 
as  evidence;  but  as  the  grounds  for  this  error  may  be  obviated 
upon  another  trial  it  is  unnecessary  to  pass  upon  ita  suffi- 
ciency. 

The  judgment  is  reversed 

CSoq;>er^  J^  axid  HaD,  J^  eoneozred. 
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[No.  38.     Second  Appellate  Distriet.— June  28,  1905.] 

J.  A.  HANNAH,  Respondent,  v.  D.  J.  CANTT,  and  LAURA 
A.  CANTY,  Appellants. 

Action  to  Enfobgb  Tbust  in  Lani>— Yenue — ^Inoidkntal  Acoottmtino. 
— An  action  having  as  its  sole  object  to  establish  and  enforce  a 
trust  in  land,  in  which  an  accounting  asked  is  merely  incidental 
to  the  action  and  which  necessarily  inyolves  the  determination  of 
the  amount  due  from  plaintiff  under  the  contract  recognizing  the 
trust,  to  be  paid  as  a  condition  of  relief,  is  a  local  action,  to  be 
tried  where  the  land  is  situated;  and  the  prayer  for  such  accounting 
does  not  entitle  the  defendants  to  a  change  of  the  place  of  trial 
to  the  place  of  their  residence. 

APPEAL  from  an  order  of  the  Superior  Court  of  Talare 
County  denying  a  motion  to  change  the  place  of  triaL  W.  B. 
Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Stanton  L.  Carter,  for  Appellants. 

The  action  inYolves  an  accounting,  and  is  x>ersonal  in  its 
nature,  and  should  be  tried  where  the  defendants  reside. 
{Bania  v.  Wink,  119  Cal.  78,  51  Pac.  17;  Smith  v.  Smith,  88 
CaL  572,  86  Pac.  356;  Le  Breton  v.  Superior  Court,  66  CaL 
27,  4  Pac  777;  More  ▼.  Superior  Court,  64  CaL  345,  28  Pac 
117.) 

Maurice  E.  Power,  and  Hannah  &  Miller,  for  Respondent 

The  accounting  asked  for  in  this  case  is  not  sought  as  a 
basis  of  a  judgment  against  the  defendants,  but  solely  to 
ascertain  the  plaintiff's  interest  after  payment  of  the  amount 
due  from  him.  (Baker  ▼.  Fireman's  Fund  Ins.  Co.,  73  CaL 
182, 14  Pac  F56 ;  Staacke  ▼.  BeU,  125  Cal.  315,  57  Pac  1012.) 

SMITH,  J. — ^Appeal  from  an  order  of  the  superior  court 
of  Tulare  County  denying  the  defendants'  motion  for  a 
ehange  of  the  place  of  trial  to  Alameda  County,  which  is  the 
place  of  their  residence.  The  motion  was  denied  on  the 
ground  that  the  plaintiff  was  entitled  to  a  trial  in  the  county 
of  Tulare,  where  the  lands  described  in  the  complaint  ara 
d. 
I  OaL  App^i-^5 
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The  suit  was  brought  upon  a  written  contract,  set  out  in  the 
complaint,  signed  by  the  defendant  D.  J.  Canty,  relating  to 
lands  therein  described,  which  had  been  purchased  and  the 
title  conveyed  to  Canty  under  a  prior  agreement,  upon  the 
terms  indicated  in  the  writing  between  him  and  the  plaintiff. 
In  the  written  agreement  Canty  acknowledges  and  declares 
that  the  plaintiff,  his  heirs  and  assigns,  is  entitled  to  one  half 
of  the  selling  price,  rents,  issues,  profits,  and  proceeds  of  the 
land  in  question,  after  first  deducting  therefrom  certain  sums 
of  money  paid  by  Canty  in  the  acquisition  of  the  land,  with 
interest  at  the  rate  of  twelve  per  cent  per  annum,  together 
with  taxes  with  interest  at  the  same  rate;  which  balance 
Canty  agrees  to  divide  and  pay.  The  lands,  it  appears  from 
the  allegations  of  the  complaint,  have  not  been  sold  and  have 
become  of  largely  increased  value.  It  is  further  alleged  that 
Canty  executed  a  deed  of  the  lands  to  his  brother,  who  after- 
wards conveyed  to  the  defendant  Laura  A.  Canty,  the  wife 
of  D.  J.  Canty ;  and  that  the  interest  of  defendant  Laura  A. 
C.^nty  and  that  of  her  grantor  was  acquired  without  consid- 
eration and  with  notice  of  the  rights  of  the  plaintiff  in  said 
lands.  The  defendants,  it  is  further  alleged,  have  received 
various  sums  of  money  as  the  rents,  issues,  profits,  and  pro- 
ceeds of  said  land,  and  expended  various  sums  of  money  in 
the  payment  of  taxes,  etc,  the  amounts  of  which  are  un- 
known to  the  plaintiff;  and  the  plaintiff  offers  to  pay  one 
half  of  all  sums  found  to  be  due  upon  an  accounting.  The 
prayer  is  for  judgment,  establishing  and  declaring  a  trust 
in  the  lands  in  question  in  plaintiff's  favor,  and  for  a  con- 
veyance of  an  undivided  one-half  interest  in  said  lands  to  the 
plaintiff,  or  a  sale  thereof  under  the  direction  of  the  courts 
etc 

There  is  also  a  prayer  f6r  an  accounting  for  receipts  and 
disbursements  on  the  land;  and  that  plaintiff  be  permitted  to 
pay  into  court  one  half  of  the  resulting  balance,  etc;  and 
upon  this  is  based  a  contention  of  the  appellants,  that  an  ac- 
tion for  an  accounting  is  joined  with  the  main  action;  and 
hence— on  the  authority  of  Smith  v.  Smith,  88  Cal.  572,  [26 
Pac.  356] ,  and  similar  cases — ^that  the  order  should  have  been 
denied.  But  this  contention  is  plainly  untenable.  The  ao- 
eounting  prayed  for  was  a  necessary  condition,  without  which 
the  relief  sought  by  plaintiff  could  not  be  granted,  and  hafeoa 
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was  an  essential  part  of  his  cause  of  action.  Plaintiff  does 
not  allege  that  anything  is  dne  him  upon  an  accounting^  nor 
does  he  pray  for  any  personal  money  judgment  In  Smith 
▼.  Smith,  88  Cal.  572,  [26  Pac.  356],  plaintiff  did  state  facts 
showing  that  defendant  received  'Harge  sums  of  money  which 
greatly  exceed  all  that  was  necessary  to  carry  on  said  busi- 
ness and  pay  the  expenses  thereof,  and  also  to  pay  all  the 
indebtedness  of  said  D.  G.  Smith."  And  plaintiff  demanded 
an  accounting^  not  only  as  to  defendant's  dealings  with  cer- 
tain real  estate,  but  also  as  to  his  dealings  with  and  dis- 
position of  some  twenty-six  thousand  sheep  and  other  per- 
sonal property,  ''and  that  plaintiffs  have  judgment  against 
him  for  such  sum  as  shall  be  found  to  be  due  upon  such  ac- 
counting, after  satisfying  such  mortgage  indebtedness."  In 
the  case  at  bar  the  accounting  is  requested  only  for  the  pur- 
pose of  showing  how  much  the  plaintiff  shall  pay  to  the  de- 
fendants in  order  to  entitle  him  to  the  only  relief  he  seeks, 
which  is  the  declaration  of  a  trust  in  the  lands  in  favor  of 
plaintiff,  and  a  conveyance  to  him  of  an  undivided  one-half 
interest  therein;  or,  in  the  alternative,  the  appointment  of  a 
receiver  and  a  sale  of  the  lands. 

The  action  is  therefore  to  be  regarded  as  having  for  its  sole 
object  to  establish  a  trust  in  the  lands,  and  the  accounting 
asked  for,  as  merely  incidental  to  the  action;  which  neces- 
sarily involves  the  determination  of  the  amount  due  from 
plaintiff.  (Green  v.  Brooks,  81  Cal.  328,  [22  Pac.  849].) 
We  are  of  the  opinion,  therefore,  that  the  motion  was  rightly 
denied.  (Const.,  art.  VI,  sec.  5;  Code  Civ.  Proc,  sec.  392; 
BaUey  v.  Cox,  102  Cal.  333,  [36  Pac.  650] ;  Baker  v.  Fire- 
man's Fund  Ins.  Co.,  73  Cal.  182,  [14  Pac  686] ;  Booker  v. 
Aitken,  140  Cal.  471,  [74  Pac  11] ;  McFariand  v.  Martin, 
144  CaL771,  [78  Pac  239].) 

The  order  appealed  from  must  therefore  be  affirmed,  and 
it  is  so  ordered. 

Allen,  J.,  and  Gray,  P.  J.,  concurred. 

A  i>etition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  August  25,  1905« 
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[No.  13.    Seeond  Appellate  District.— -June  29,  1905.] 
B.  F.  BALL,  Respondent,  v.  T.  S.  C.  LOWE,  Appellant 

AonoN  UPON  NoTB — ^Plbadikg — ^Ebeor  uf  Copy — Aioendmxnt — Causi 
OP  Action  not  Changed— Statute  op  Limitations. — ^In  an  action 
upon  a  note,  in  which  the  complaint  alleged  a  promise  to  pay  the 
plaintiff,  and  set  forth  stock  certifleates  attached  thereto,  which 
are  alleged  to  have  been  pledged  to  secure  the  payment  of  ' '  said  note 
delivered  to  the  plaintiff,"  bnt  by  a  clerical  error  inserted  the 
name  of  another  payee  in  the  copy  of  the  note,  an  amendment  to 
the  complaint  made  four  years  after  the  maturity  of  the  note,  which 
properly  describes  the  note  as  payable  to  plaintiff  and  alleges  that 
it  is  the  same  note  alleged  in  the  original  complaint,  corrects 
the  cause  of  action  therein  defectively  stated,  and  does  not  show 
a  new  cause  of  action  barred  by  the  stat        of  limitations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    N.  P.   Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lynn  Helm,  for  Appellant. 

C.  J.  Willett,  for  Respondent 

SMITH,  J. — ^Appeal  from  a  judgment  for  the  plaintiflf  on 
the  promissory  note  set  out  in  the  amended  complaint,  which 
was  filed  May  14,  1902,  more  than  four  years  after  the  matur- 
ity of  the  note.  In  the  original  complaint  the  note  sued  upon 
purported  to  '*  promise  to  pay  to  the  order  of  the  First  Na- 
tional Bank  of  Pasadena  one  thousand  dollars,"  etc.  In  the 
present  complaint  the  name  of  the  plaintiff  is  inserted  as 
payee,  in  place  of  '^the  First  National  Bank  of  Pasadena," 
occurring  in  the  note  as  set  out  in  the  original  complaint; 
and  it  is  alleged  *'that  the  note,  a  cop;^  of  which  is  herein 
set  forth,  is  the  same  note  alleged  in  the  original  complaint," 
and,  in  effect,  that  in  the  original  complaint  the  name  of  the 
First  National  Bank  of  Pasadena  was  inserted  instead  of  the 
name  of  the  plaintiff  by  a  clerical  error. 

A  demurrer  to  the  amended  complaint  was  filed  on  the 
ground  that  the  cause  of  action  was  barred  by  the  prorisiona 
of  section  337  of  the  Code  of  Civil  Procedure,  but  was  over- 
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ruled,  and  the  defendant  failing  to  answer  within  the  time 
allowed  by  the  order,  judgment  against  him  was  entered  by 
the  clerk  by  default. 

It  is  now  claimed  that  a  new  cause  of  action  was  intro- 
duced by  the  amended  complaint,  and  that  the  demurrer 
should  have  been  sustained.  We  are  of  the  opinion,  how- 
ever, that  the  cause  of  action  in  the  amended  complaint  is  the 
same  as  that  intended,  but  defectively  stated,  in  the  original 
complaint;  and  that  this  appears,  not  only  from  the  express 
allegations  of  the  amended  complaint,  but  also  from  the  alle- 
gation in  the  original  complaint,  that  the  defendant  "prom- 
ised to  pay  plaintiff  the  sum  of  one  thousand  dollars,"  etc., 
and  from  the  stock  certificates  attached  to  the  original  com- 
plaint which  were  pledged  by  the  defendant  to  secure  the 
payment  of  "said  note  delivered  to  the  plaintiff."  (See  re- 
X)ort  of  the  case  on  a  former  appeal,  Ball  v.  Lowe,  135  CaL 
678,  [68  Pac.  106].)  The  case  seems  to  come  within  the  di- 
rect application  of  the  case  of  NeUis  v.  Pacific  Bank,  127  CaL 
166,  [59  Pac.  830]. 

The  judgment  is  afBrmed. 

AIIcti,  J.,  and  Gray,  P.  J.,  eonenrred. 


[Ko.  S.    First  Appellate  IMstriet. — June  80,  1905.] 

ANN  B.  REYNOLDS,  AppeUant,  v.  PRESIDIO  AND  FEB- 
BIES  RAILROAD  COMPANY,  Respondent 

PoKJO  NxnsANCB — SnuEXT  RAn^wAT — ^Abatkmxmt  bt  Abuttkb  <nr 
Highway — Fimanhq — Insuffioixnt  OoicFLAnn*. — The  eomplsint 
of  a  private  owner  of  property  abnttiiig  on  a  highway  does  not 
state  facts  snffieient  to  eonstitnte  a  cause  of  action  for  the  abate- 
ment of  a  fublie  nuisance  consisting  of  a  street  railway  whose 
trades  are  not  hiid  in  the  center  of  the  street,  as  required  by  its 
franchise,  but  are  laid  a  little  more  than  four  feet  from  the  side- 
walk adjacent  to  plaintiff's  property,  where  it  does  not  show  an 
injury  to  the  plaintiff  different  in  kind  from  that  which  is  suffered 
l^  every  other  owner  of  property  on  the  same  side  of  the  street. 

Id. — Daicaoes  Caused  by  Nxhsance — ^Diminutiom  m  Rental  Value — 
Action  fob  Ck)MPBNSATioN. — An  averment  that  the  nuisanee 
hu  damaged  the  ''rental  vafaie^'  of  the  plaintiff's  property  ia  a 
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spedfled  sum,  with  a  prayer  for  damages  in  that  sum  as  ineidentml 
to  the  abatement  thereof,  cannot  help  the  eanse  of  aetion,  nor 
constitute  an  independent  eanse  of  action  for  oompea^tion  for 
"taking  or  damaging  private  property"  under  the  constitutional 
provision  therefor,  which  must  be  the  subject  of  a  separate  aetion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

James  Alva  Watt,  for  Apx>ellant 

Jesse  W.  Idlienthal,  for  Respondent 

COOPER,  J. — The  court  sustained  defendant's  demurrer 
to  the  amended  complaint,  and  thereupon  judgment  was  en- 
tered for  defendant.  Plaintiff  prosecutes  this  api>eal  from 
the  judgment,  and  contends  that  the  demurrer  was  improp- 
erly sustained. 

The  complaint  alleges  that  plaintiff  is  the  owner  of  a  lot 
sixty  feet  in  depth  fronting  forty-two  feet  on  the  southerly 
line  of  Union  Street,  between  Hyde  and  LarMn  streets,  in  the 
city  of  San  Francisco;  that  the  franchise  of  defendant  re- 
quired it  to  construct  and  operate  its  cable  railway  as  nearly 
as  possible  in  the  center  of  the  street,  but  that,  in  violation  of 
its  franchise,  it  forcibly  intruded  upon  said  street  and  the 
southerly  half  thereof,  and  constructed  its  tracks  and  sub- 
ways so  that  the  southerly  track  and  subway  was  constructed^ 
and  ever  since  has  been  maintained  and  operated,  within  four 
feet  and  two  inches  of  the  southerly  sidewalk  of  said  street 
in  said  block,  and  about  eight  feet  southerly  of  the  line  where 
it  would  be  if  constructed  as  required  by  its  franchise;  that 
the  maintenance  of  said  track  as  aforesaid  has  for  two  yean 
next  preceding  the  commencement  of  the  action  ''and  does 
still  deprive  plaintiff  and  her  tenants  of  the  use  of  the  south- 
erly half  of  said  street,  obstructed  the  use  of  the  sidewalk  in 
front  of  plaintiff's  said  property,  obstructed  ingress  and 
egress  to  and  from  said  property,  endangered  the  lives  and 
limbs  of  the  plaintiff,  her  family,  tenants,  and  the  pubUe  at 
large,  and  has  during  all  said  time  been  and  is  still  a  public 
nuisance  and  a  private  nuisance  to  the  plaintiff,  has  depre- 
eiaied  the  rental  value  of  plaintiff's  said  property  to  the 
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plaintifT's  damage  io  the  sum  of  seYen  thousand  eight  hnn- 
dred  dollars." 

Judgment  is  prayed  that  the  defendant's  tracks  in  said 
block  be  adjudged  to  be  a  public  nuisance,  and  a  private  nui- 
sance to  plaintiff,  and  that  they  be  abated,  and  the  defendant 
enjoined  from  maintaining  its  tracks  and  operating  its  can 
thereon,  and  for  damages  in  the  sum  of  seven  thousand  eight 
hundred  dollars. 

The  theory  of  the  plaintiff  is,  that  the  obstructions  placed 
upon  the  public  street  by  the  defendant  constitute  a  public 
nuisance,  and  that  such  nuisance  is  specially  injurious  to 
her.  Anything  which  unlawfully  obstructs  the  free  passage 
or  use  in  the  customary  manner  of  any  public  street  or  high- 
way is  a  nuisance.  (Civ.  Code,  sec.  3479.)  **A  public  nui- 
sance is  one  which  affects  at  the  same  time  an  entire  com- 
munity or  neighborhood,  or  any  considerable  number  of  per- 
sons, although  the  extent  of  the  annoyance  or  damage  in- 
flicted upon  individuals  may  be  unequal.*'  (Civ.  Code,  sec. 
3480.)  ''A  private  person  may  maintain  an  action  for  a 
public  nuisance,  if  it  is  specially  injurious  to  himself,  but 
not  otherwise.*'     (Civ.  Code,  sec.  3493.) 

The  well-recognized  rule  in  this  state  is,  that  in  order  for 
a  private  person  to  maintain  his  action  for  the  abatement  of 
a  public  nuisance  he  must  allege  and  prove  that  the  injury  to 
him  is  not  only  greater  in  degree  but  different  in  kind  from 
that  suffered  by  the  public  at  large.  Any  obstruction  placed 
on  a  public  street  or  highway  would  probably  not  affect  any 
two  individuals  of  that  uncertain  quantity  known  as  the  pub- 
lic in  exactly  the  same  degree.  The  person  who  had  occasion 
to  use  the  street  every  day  would,  of  course,  suffer  more  in- 
jury than  one  who  only  used  it  occasionally. 

We  cannot  find  from  the  language  of  the  complaint  in  this 
case  that  the  plaintiff  has  suffered  any  injury  different  in 
kind  from  that  suffered  by  every  person  who  has  had  occa- 
sion to  pass  on  the  public  street.  The  first  statement  is,  that 
the  obstruction  deprives  plaintiff  and  her  tenants  of  the  use 
of  the  southerly  half  of  the  said  street.  This,  if  so,  is  equally 
true  as  to  all  other  persons  who  have  had  occasion  to  use  the 
southerly  half  of  said  street.  The  next  statement  is,  that  the 
operation  of  the  track  obstructs  the  use  of  the  sidewalk  in 
front  of  plaintiff's  property.    It  is  not  dear  how  tlie  tradk 
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and  the  operation  of  the  cars  npon  it,  more  than  four  feet 
from  the  sidewalk,  could  obstruct  the  use  of  the  sidewalk; 
but  if  this  IS  true  the  same  would  be  equally  true  as  to  every 
other  person  whose  property  is  similarly  situated  and  as  to 
every  person  desiring  to  use  this  sidewalk. 

Then  follows  the  statement  that  the  operation  of  the  can 
and  the  mainteDance  of  the  track  ''has  obstructed  ingress  and 
egress  to  and  from  said  property,  endangered  the  lives  and 
limbs  of  the  plaintiff,  her  family,  tenants,  and  the  public  at 
large/' 

The  obstruction  of  ingress  and  egress  to  and  from  the 
plaintiff's  property  is  not  different  in  kind  from  that  suffered 
by  every  other  owner  of  property  along  the  street  in  the  vicin- 
ity of  the  alleged  obstruction.  The  use  of  the  street  by  any 
one,  whether  by  operating  cars  upon,  or  driving  teams  over, 
jr  passing  on  foot  along  the  street  would  obstruct  ingress  and 
egress  to  and  from  the  property  situated  upon  the  street ;  and 
the  same  is  true  as  to  endangering  the  lives  and  limbs  of 
plaintiff  and  her  tenants.  The  lives  and  limbs  of  all  persons 
who  have  occasion  to  use  the  sidewalk  or  street  are  more  or 
less  endangered  by  the  use  of  the  street  for  all  other  pur- 
poses, whether  by  driving  teams  over  it,  riding  on  horseback, 
or  operating  cars  upon  it  There  is  no  allegation  that  the 
obstruction  prevents  the  plaintiff  from  having  access  to  and 
from  her  property,  nor  is  it  alleged  that  the  track  of  defend- 
ant is  above  or  below  the  surface  of  the  street,  nor  that  the 
cars  stand  upon  it  in  front  of  plaintiff's  property.  We  must 
therefore  presume  that  the  tracks  are  the  ordinary  car-tracks 
of  a  street  railway,  and  that  the  cars  pass  over  and  along  the 
track  four  feet  and  two  inches  from  the  line  of  the  sidewalk 
in  front  of  plaintiff's  property  at  intervals,  and  that  during 
the  greater  part  of  the  time  there  are  no  cars  passing  in  front 
of  plaintiff's  lot.  Such  obstruction  clearly  would  not  prevent 
the  plaintiff  from  getting  on  or  off  her  lot  to  the  public  street. 

In  Aram  v.  SchaUenberger,  41  Cal.  450,  it  was  held  that  a 
private  individual  could  not  maintain  an  action  to  abate  a 
nuisance  caused  by  obstructing  a  public  highway,  unless  he 
showed  special  damages  to  himself.  The  court  said:  "No 
doubt  a  private  individual  may  sue  to  prevent  or  abate  a  pub- 
lic ntdsance;  but  he  must  always  show  some  special  damage 
to  himself  in  addition  to  that  received  by  the  public.    The 
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role  18  plain,  and  has  always,  so  far  as  I  know,  been  adhered 
to.  ...  No  special  injury  to  their  property  is  averred,  and 
although  from  the  facts  stated  we  may  conclude  that  the  in- 
convenience to  them  will  be  greater  than  to  the  general  pub- 
lic, it  results  simply  from  the  more  frequent  occasion  they 
may  have  to  travel  the  load,  and  is  of  the  same  nature  as 
would  occur  to  any  other  person  who  might  have  occasion  to 
use  if' 

In  Jarvis  v.  Santa  Clara  VaUey  R.  R.  Co.,  52  Cal.  438,  the 
defendant  had  obstructed  the  navigation  of  a  navigable 
stream.  The  complaint  alleged  that  the  obstruction  ''was  a 
nuisance  and  a  perpetual  obstruction  to  the  navigation  of  the 
creek,  and  delayed  the  plaintiffs  in  the  navigation  of  their 
vessel."  It  was  held  that  the  facts  stated  did  not  show  dam- 
age ''differing  in  kind  and  character  from  that  suffered  by 
members  of  the  general  public  having  occasion  to  use  the 
navigable  stream,"  and  that  the  action  would  not  lie. 

In  Bigley  v.  Nunan,  53  Cal.  404,  the  obstruction  consisted 
of  a  fence  running  lengthwise  along  the  middle  of  the  street 
and  connected  by  cross-fences  with  the  side  of  the  street 
opposite  to  the  premises  of  plaintiff.  It  was  held  that  the 
action  by  a  private  individual  would  not  lie.  The  court  said : 
"The  access  from  plaintiff's  lot  to  the  street  has  not  been  cut 
off  or  impeded,  and  if  plaintiff  or  his  inmiediate  neighbors 
have  more  occasion  to  pass  through  the  street  than  the  public 
at  large,  this  is  an  inconvenience  in  degree  only,  and  is  not  an 
injury  in  kind  different  from  that  sustained  by  the  public 
The  only  damage  complained  of  by  plaintiff  is  that,  by  reason 
of  the  obstruction,  his  property  is  lessened  and  decreased  in 
value.  But  it  has  been  expressly  held  by  this  court  that  in 
an  action  to  recover  special  damages,  caused  by  placing  an 
obstruction  in  the  street  opposite  the  residence  of  a  plaintiff, 
evidence  to  show  that  the  land  would  sell  for  less  on  account 
of  the  nuisance  is  not  admissible." 

In  Hogan  v.  Central  Pacific  R.  R.  Co.,  71  Cal.  83,  [11  Pac 
876],  the  defendant  had  placed  an  embankment  and  railway 
track  along  Sacramento  Street  opposite  plaintiff's  property. 
It  is  said  in  the  opinion :  "The  facilities  and  means  of  ingress 
and  egress  to  and  from  plaintiff's  land,  and  the  free  use  and 
oeeupation  thereof,  were  obstructed  by  the  embankment  and 
track.  .  .  .  Plaintiff  suffered  no  injury  by  reason  of  the  con- 
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stmction  and  operation  of  the  railroad  different  in  character 
or  kind  from  that  which  other  landowners  fronting  on  the 
Kne  of  the  street  have  suffered.  .  .  .  We  are  of  opinion  the 
judgment  in  favor  of  defendant  was  proper  and  should  be 
affirmed." 

(See,  further,  San  Jose  Ranch  Co.  v.  Brooks,  74  Cal.  463, 
[16  Pac.  250] ;  Siskiyou  Lumber  Co.  v.  Rostel,  121  Cal.  511, 
[53  Pae.  1118] ;  Quincy  Canal  ▼.  Newcomb,  7  Met.  276,  [39 
Ahl  Dec  778] ;  Fogg  ▼.  Nevada  etc.  B.  B.  Co.,  20  Nev.  429, 
[23  Pae.  840] ;  Baker  ▼.  Selma  etc.  By.  Co.,  135  Ala.  552,  [93 
Am.  St.  Eep.  42,  33  South.  685] ;  O'Brien  v.  Norwich  etc.  B. 
£.  Co.,  17  Conn.  372;  Thompson  on  Highways,  p.  256,  and 
eases  eited.) 

The  cases  of  Fisher  v.  Zumwalt,  128  Cal.  493,  [61  Pac.  82], 
and  San  Francisco  Sav.  Union  v.  B.  0.  B.  Petroleum  etc.  Co., 
144  CaL  134,  [103  Am.  St  Eep.  72,  77  Pac.  823],  are  not 
inconsistent  with  what  has  been  said.  In  Fisher  v.  ZumwaU 
the  odors  and  stenches  from  the  defendant's  tanks  polluted 
the  atmosphere  in  and  about  the  dwelling-house  of  plain- 
tiff; and  the  court  held  that  the  fact  that  it  affected  many 
other  dwelling-houses  did  not  prevent  a  private  person  from 
bringing  his  action  to  abate  it.  The  court  said:  "There 
is  no  doubt  but  that  there  are  many  nuisances  which  may 
occasion  an  injury  to  an  individual  from  which  an  action 
would  not  lie  by  him  in  his  private  capacity,  unless  he  can 
show  special  damage  to  his  person  or  property  differing 
in  kind  and  degree  from  that  which  is  sustained  by  other  per- 
sons who  are  subjected  to  similar  injury.  Among  such  may 
be  mentioned  the  invasion  of  a  conmion  and  public  right 
which  every  one  may  enjoy,  such  as  the  use  of  a  highway, 
or  canal,  or  public  landing  place.  ...  In  the  one  case  the 
invasion  is  of  a  public  right  which  injures  many  individuals 
in  the  same  manner,  although  it  may  be  in  different  degrees. 
In  the  other  case  no  pnblic  or  common  right  is  invaded,  but 
by  the  one  nuisance  the  private  rights  and  property  of  many 
persons  are  injured." 

In  San  Francisco  Sav.  Union  v.  B.  O.  B.  Petroleum  etc.  Co^ 
144  CaL  134,  [103  Am.  St  Rep.  72,  77  Pac.  823],  the  obstruo- 
tion  prevented  the  plaintiff  from  access  to  the  ocean.  The 
court  said:  "An  obstruction  to  navigation,  in  so  far  as  it 
would  prevent  the  plaintiff  from  the  right  to  the  free  use  of 
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the  public  waters  just  as  it  would  prevent  every  one  else, 
would  in  one  sense  be  an  injury  suffered  alike  by  all  the  pub- 
lic. But  the  plaintiff  has  the  right  to  free  access  from  his 
land  to  the  ocean.  The  obstruction  of  this  right  ^  a  damage 
different  in  kind  from  that  suffered  by  the  general  public, 
and  in  such  case  a  private  person  may  maintain  his  action.'' 

We  know  of  no  case,  and  none  has  been  cited,  where  it  has 
been  held  that  an  obstruction  to  a  public  highway  may  be 
abated  by  a  suit  at  the  instance  of  a  private  party,  where  the 
damage  is  not  different  in  kind  from  that  suffered  by  the  pub- 
lic at  large. 

Plaintiff  earnestly  contends  that  the  cases  of  KisUar  ▼. 
Southern  Pacific  R.  B.  Co.,  134  Cal.  636,  [66  Pac.  848] ;  St 
Clair  V.  San  Francisco  etc.  By.  Co.,  142  Cal.  647,  [76  Pac. 
485] ;  and  Smith  v.  Southern  Pacific  B.  B,  Co.,  146  Cal.  164, 
[79  Pac.  868] ,  are  authority  in  support  of  this  action.  Those 
cases  were  all  actions  to  recover  damages,  and  not  for  the  pur- 
pose of  abating  a  nuisance. 

It  has  long  been  settled  that  under  our  present  constitu- 
tion an  abutting  owner  may  maintain  an  action  to  recover  the 
damage  which  he  suffers  through  the  occupation  of  a  street 
by  a  railway  company.  {Eachus  v.  Los  Angeles  etc.  By.  Co., 
103  Cal.  614,  [42  Am.  St.  Rep.  149,  37  Pac.  750].)  These 
decisions  are  placed  upon  the  constitutional  provision  that 
private  prox>erty  shall  not  be  taken  or  damaged  without  just 
compensation  to  the  owner.  But  the  gravamen  of  this  case  is 
the  abatement  of  a  nuisance.  It  \&  alleged  incidentally  that 
the  nuisance  has  depreciated  the  rental  value  of  plaintiff's 
property  to  plaintiff's  damage  in  the  sum  of  seven  thousand 
eight  hundred  dollars.  It  is  not  alleged  that  the  value  of  the 
property  has  been  depreciated,  but  its  "rental  value." 

Hie  nuisance  may  have  depreciated  the  rental  value  of 
plaintiff's  property,  and  yet  not  have  damaged  the  plaintiff. 
In  an  action  for  damages  the  plaintiff  must  show  that  he  has 
sustained  some  injury  for  which  he  can  recover  damages,  and 
the  object  of  the  action  must  be  the  recovery  of  such  damages. 
We  cannot,  under  the  most  liberal  rules,  hold  that  this  is  an 
action  for  compensation  for  ''taking  or  damaging  private 
property." 

Th%  judgment  is  affirmed. 

Hally  J^  and  Harrison^  P.  J^  coneoxred. 
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[Ko.  24.    Seeond  Appellate  Distriet.— Jime  80,  1905.] 

A.  McAllister,  Respondent,  v.  ISABELLA  W.  TINDAL, 

Appellant. 

JusncB's  CouET — ^Action  Involvino  Title  to  BBAxynr — ^iNsumcmrr 
Showinq. — A  mere  bald  allegation  in  an  onverified  answer  in  a 
justice's  eoort  that  "the  determination  of  the  action  will  necessarilj 
involve  title  to  real  property,''  without  the  statement  of  any  ftiet 
from  which  snch  conclusion  would  follow,  is  insufficient  to  authorise 
the  justice  to  certify  the  ease  to  the  superior  eourt,  and  the  ease 
was  not  legally  before  it  for  determination. 

Id. — ^Want  or  Jxtrisdiction — Denial  or  Motion  to  Chanoe  Yxnue.— 
The  superior  court,  having  no  jurisdiction  of  the  action,  did  not 
err  in  denying  a  motion  to  change  the  place  of  trial  thereof. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  San  Luis 
Obispo  County  denying  a  motion  for  change  of  venue.  B.  P. 
Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  Z.  Blakeman,  for  Appellant. 

William  Shipsey,  for  Respondent 

ALLEN,  J. — This  action  was  brought  in  a  justice's  court 
to  recover  a  judgment  for  personal  services  and  rent  An 
answer  was  filed,  which,  while  not  controverting  the  facts  of 
the  complaint,  denied  indebtedness,  and  by  way  of  further 
answer  alleged  that  the  determination  of  the  action  would 
necessarily  involve  title  to  real  property.  This  opinion  in  the 
answer  was  not  supported  by  any  statement  of  fact  The 
justice  certified  the  case  to  the  superior  court,  which  eourt, 
on  motion,  remanded  the  cause  to  the  justice  for  trial.  Be- 
fore such  order  of  remand,  a  motion  was  interposed  in  the 
superior  court,  supported  by  affidavit,  demanding  a  change 
of  the  place  of  trial  to  the  city  and  county  of  San  Francisco, 
being  the  county  in  which  defendant  resided.  The  court  re- 
fused to  grant  a  change  of  the  place  of  trial,  from  which  de- 
fendant appeals. 

The  verified  answer  filed  in  the  justice's  court  did  not  con- 
form to  the  requirements  of  section  838  of  the  Code  of  Civil 
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Procedure.  The  mere  statement  of  the  opinion  of  the  affiant 
that  the  title  to  real  estate  would  be  brought  into  issue  on  the 
trial  is  not  sufficient.  Facts  should  be  stated  from  which  such 
conclusion  would  follow. 

The  action  of  the  justice  in  certifying  the  case  was  unau- 
thorizedy  and  the  case  was  therefore  not  legally  before  the 
superior  court  for  determination.  {Arroyo  Ditch  Co.  v.  Su- 
perior Court,  92  Cal.  47,  [27  Am.  St.  Rep.  91,  28  Pac.  54].) 
The  court  having  no  jurisdiction  of  the  action,  it  would  of 
course  follow  that  there  was  no  error  in  denying  the  motion 
to  change  the  place  of  triaL 

Order  affirmed. 

Gray,  P.  J.,  and  Smith,  J.,  concurred 


[Ko.   29.    Seeond   Appellate  Distriet.-^nfy  1,  1905.] 

GEORGE  RENWICK  et  al.,  Respondents,  v.  MARGARET 
GARLAND,  as  Executrix,  etc..  Appellant. 

7<8T/jrBs  or  Deceasxd  Pxbsons — (Contract  bt  Executriz  to  Dbill 
Will — Estate  not  Ltabt.k. — In  an  action  upon  a  eontraet  by  an 
exeeatriz  to  driH  a  well  on  the  property  of  the  estate,  it  is  error 
to  order  the  judgment  paid  ont  of  the  assets  of  the  estate.  The 
role  18  that  executors  and  administrators  cannot  by  virtue  of  their 
general  powers  as  such  make  any  contract  which  win  bind  the 
estate;  but  on  contiacts  for  necessary  matters  relating  to  the  estate 
they  are  personally  liable,  and  must  see  to  it  that  they  are  re- 
imbursed out  of  the  assets. 

Uk — Complaint  and  Jxtdgiisnt  against  Exxoutbix  as  Suoh — ^Ahsnd- 
KENT — ^Want  or  JuBiSDiCTiON. — ^Where  the  comphiint  and  judg- 
ment are  against  the  executrix,  as  such,  payable  out  of  the  assets 
of  the  estate,  the  eourt  has  acquired  no  jurisdiction  over  the  exeeu- 
iriz  in  her  personal  capacity;  and  the  proceedings  cannot  now  be 
amended  and  a  personal  judgment  against  her  entered. 

APPEAL  froiL  «  iudgment  of  the  Superior  Court  of  San 
Bernardino  OwiflQtf     Frank  P.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Otis  &  Oregg,  and  Charles  K  Truesdell,  for  AppeUant 
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Hight  &  Swing,  and  Hight  &  Hight,  for  Respondents. 

SMITH,  J. — ^Appeal  on  jndgment-roll,  with  bill  of  excep- 
tions, from  a  judgment  for  the  plaintiffs.  The  suit  was 
brought  to  recover  the  balance  due  on  contract  made  by  the 
plaintiffs  with  the  defendant,  as  executrix,  by  which  plain- 
tiffs agreed  that  they  *' would  drill  a  well  for  defendant  on 
the  property  of  said  estate  in  said  county,*'  etc. 

The  answer  alleges  the  terms  of  the  contract  more  specific- 
ally, and  perhaps  differently.  But  the  court  found  that  the 
contract  was  as  alleged  in  the  complaint,  and  that  the  same 
was  fully  x>erformed  according  to  its  terms;  and,  as  conclu- 
sions of  law,  that  plaintiffs  were  entitled  to  recover  the 
amount  daimed  in  the  complaint,  with  interest  and  costs, 
'^and  that  said  amount  be  paid  to  plaintiff  from  the  funds 
of  the  estate  of  said  Eichard  H.  Garland,  deceased.'* 

It  is  urged  by  the  appellant  that  the  findings  of  the  court 
are  not  justified  by  the  evidence;  and  also  that  a  judgment 
against  the  estate  cannot  be  maintained.  The  latter  point,  we 
think,  must  be  sustained.  '*  'The  rule  is  that  executors  and 
administrators  cannot,  by  virtue  of  their  general  powers  as 
such,  make  any  contract  which  will  bind  the  estate  and  au- 
thorize a  judgment  de  bonis  decedentis.  But  on  contracts 
made  by  them  for  necessary  matters  relating  to  the  estate 
they  are  personally  liable,  and  must  see  to  it  that  they  are 
reimbursed  out  of  the  assets.'  Schouler  on  Executors  and 
Administrators,  sec.  256,  and  numerous  authorities  there 
cited."  (Sterrett  v.  Barker,  119  Cal.  495,  [51  Pac.  695] ;  Me- 
lane  v.  Davis,  67  Cal.  281,  282,  [7  Pac.  703] ;  Eustace  v. 
Johns,  38  Cal.  21 ;  Code  Civ.  Proc,  sec.  1582  et  seq. ;  Austin 
V.  Munro,  47  N.  Y.  360.)  The  last  case  is  cited  by  the  court 
in  Sterrett  v.  Barker,  and  it  is  said:  ''This  ease  also  holds 
that  the  complaint  cannot  be  amended  so  as  to  constitute  an 
action  against  the  executor  individually.  It  would  be  an  en- 
tire change  of  the  party  defendant,  and  a  different  suit,'* 
And  the  same  point  is  ruled  in  the  case  of  Van  Cott  v.  Pren^ 
tice,  104  N.  Y.  45,  [10  N.  B.  257].  These  authorities,  or 
rather  the  California  case  cited,  seem  to  be  conclusive  of  this 
ease.  We  are  not,  indeed,  prepared  to  hold  that  the  com- 
plaint is  not  amendable,  upon  a  proper  showing,  under  sec- 
tion 473  of  the  Code  of  Civil  Procedure,  nor  the  contrary. 
Bat  it  seems  to  be  at  least  dear  that  the  court  has  acquired 
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no  jnrisdiction  of  Mrs.  Oarland  in  her  personal  capadty, 
and  that  the  proceedings  cannot  now  be  amended  and  a  per- 
sonal judgment  against  her  entered. 

For  these  reasons  the  judgment  must  be  reversed,  and  it  is 
BO  ordered 

Allen,  J.y  and  Gray,  P.  J^  concurred. 

A  petition  for  a  hearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  31,  1905. 


[No.  SO.    Seeond  AppeDaie  DistrieL— July  1,   1905.] 
H.  P.  PETBES,  Respondent,  v.  C.  W.  GEORGE,  Appellant 

AcnoN  UPON  CoNTiLACT  TOR  PuoNTDrr's  Bdoepit— Sai*  bt  Widow  ahd 
Hub — ^Agbeehxnt  as  to  Payment. — In  so  ft^r  as  a  eontraet  for 
the  payment  of  a  certain  warn  as  tbe  price  of  property  sold  by 
the  widow  and  sole  heir  at  law  of  her  deceased  husband  to  the 
defendant,  in  excess  of  a  snm  paid  to  the  defendant,  was  made 
expressly  for  the  benefit  of  the  plaintiff  as  a  creditor  of  the  estate^ 
to  whom  defendant  agreed  that  it  should  be  paid,  the  contract  is 
enforceable   by    the   plaintiff. 

Id. — ^TncB  of  Payment. — No  time  for  performance  of  the  eontraet  of 
sale  being  specified  therein,  the  money  was  payable  immediate^. 

Idw— Release  or  Estate  Immaterial. — ^It  being  no  part  of  the  coo- 
tract  that  the  payment  to  the  phiintiff  was  to  depend  upon  a  release 
of  the  estate  from  his  claim  as  a  creditor  thereof,  it  is  immaterial 
whether  he  executed  such  release  or  established  it  hj  proof. 

Id. — 8TATDTB  OF  Fbauds. — The  statute  of  frauds  is  inapplicable  to  the 
agreement  of  defendant  to  pay  the  plaintiff  a  part  of  the  price  of 
the  proper^  sold. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

E.  J.  Emmons,  and  S.  G.  Edwards,  for  Appellant 

The  plaintiff  was  required  to  prove  a  release  of  the  estate. 
(OyU  v.  Skoenbcr,  23  CaL  538.)     The  agreement  was  within 
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the  statute  of  frauds  as  an  agreement  to  transfer  the  debt 
of  another. 

Beardan  &  "Whitaker,  for  Respondent 

There  was  no  contract  for  a  release.  There  is  no  difference 
between  payment  to  A  and  to  A's  order,  or  to  a  creditor 
agreed  to  be  paid.  {Wellington  v.  Sedgtoick,  12  Cal.  475.) 
The  statute  of  frauds  is  inapplicable.  The  defendant  was 
paying  his  own  debt  for  purchase  mon^.  (Meyer  v.  Parsons, 
129  Cal.  656,  62  Pac  216.) 

ALLEN,  J. — ^The  complaint  alleges,  and  the  court  finds, 
that  one  May  Webb,  as  the  widow  and  sole  heir  at  law  of  Birt 
Webb,  sold  certain  property  inherited  by  her  from  the  estate 
of  her  husband  to  defendant  for  the  sum  of  four  hundred 
and  fifty  dollars,  of  which  amount  one  hundred  dollars  was 
paid  to  the  said  May  Webb,  and  the  remainder  was  by  de- 
fendant agreed  to  be  paid  to  the  plaintiff,  who  was  then  a 
creditor  of  the  estate  of  Birt  Webb.  Judgment  went  for 
plaintiff,  and  defendant  appeals  from  the  judgment. 

No  time  for  the  performance  being  specified,  the  money 
was  payable  immediately.  (Civ.  Code,  sec.  1657.)  The  con- 
tract as  to  the  excess  above  one  hundred  dollars  was  made 
expressly  for  the  benefit  of  the  plaintiff,  and  is  enforceable 
by  him.  (Civ.  Code,  sec.  1559.)  It  is  immaterial  whether  he 
executed  or  established  by  proof  his  release  of  the  estate  on 
account  of  previous  indebtedness.  Such  release  was  not  a 
subject  of  the  contract,  nor  was  the  payment  to  plaintiff  de- 
pendent thereon.    The  statute  of  frauds  was  not  involved 

Judgment  ordered  afiirmed. 

Qray,  P.  J.,  and  Smith,  J.,  coneorred. 
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[No.   89.    Seeond   Appellate  Distriet— July   1,   1905.] 

A.  LEVIS,  and  GEORGE  NUNNEMAKER,  Respondents,  v. 
ROYAL  PACKING  AND  DRYING  COMPANY,  Ap- 
pellant. 

Balbb — JJwwAxajksrrED  Betusal  to  Acgkpt — ^Txndxk. — ^Under  a  written 
eontraet  for  the  aale  and  pnrehaee  of  Ave  carloads  of  prunes,  to 
be  paid  for  on  deUvery,  the  unwarranted  refnaal  of  the  purchaser 
to  accept  the  remainder  after  receiring  the  first  carload,  and  the 
non-acceptance  of  a  written  offer  to  deUver  the  remainder  within 
the  time  agreed,  was  equivalent  to  an  actual  production  and  tender 
of  the  property  by  the  Tender. 

!». — ^Action  pok  Bbxagh— Loss  on  Besali— Mxasdbs  or  Damaois — 
Dbgbxase  in  Mabxxt  Yalus. — In  an  action  for  breach  of  the 
contract  to  buy  the  remainder  of  the  prunes,  where  it  appears  that 
after  the  rejection  and  refusal  to  accept  them,  and  during  the 
time  for  deliyery,  the  price  declined,  and  plaintiff  promptly  resold 
the  prunes,  boxed  as  originally  directed  by  defendant,  to  other 
purchasers,  at  the  identical  market  where  delivery  was  required, 
such  resale  was  in  the  line  of  the  plaintiff's  duty  under  section 
8311  of  the  Civil  Code,  and  the  measure  of  damages  is  the  de- 
crease in  the  market  value  so  ascertained. 

[du — ^Unambiooous  Contkaot— Ezplanatokt  Txstimont. — The  eon- 
tract  being  unambiguous,  there  was  no  error  in  rejecting  testimony 
explanatory  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County  and  from  an  order  denying  a  new  triaL  M. 
L.  Short,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

^^11  M.  Beggs,  and  G.  G.  Murry,  for  Appellant 

Charles  G.  Lamberson,  for  Respondents. 

ALLEN,  J. — ^Action  for  damages  alleged  to  have  been  8n»- 
tained  by  plaintifEs  from  violation  of  a  contract  of  defendant 
to  buy  and  pay  for  certain  personal  property.  Findings  and 
judgment  went  for  plaintife.  Defendant  appeals  from  the 
judgment  and  order  denying  a  new  trial. 

The  record  discloses  that  on  August  27,  1901,  defendant 
entered  into  a  written  contract  to  buy  of  plaintiffs  five  car- 
loads of  prunes  of  certain  sizes  designated,  to  be  delivered  in 
I  OaL  App.— 16 
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the  first  half  of  October,  f .  o.  b.  at  Yisalia,  packed  in  sacks  or 
boxes,  to  be  paid  for  on  receipt  of  bill  of  lading.  Subse- 
quently the  time  for  delivery  was  extended  during  the  month 
of  October.  Again,  upon  defendant's  request,  time  of  deliy- 
ery  was  extended  to  November  15th.  During  October  one  car 
was  shipped  to  defendant  and  paid  for.  On  November  1st 
defendant  notified  plaintiffs  that  the  remaining  cars  would 
not  be  accepted,  for  the  reason  that  the  prunes  were  not  up 
to  the  count,  were  improperly  cured,  and  were  cracked.  This 
rejection  was  based  upon  an  examination  by  a  proposed  buyer, 
who,  in  company  with  the  defendant's  agent,  visited  plain- 
tiffs' warehouse  the  latter  part  of  October  and  made  an  exam- 
ination of  certain  prunes  then  in  the  bins  of  said  warehouse. 
Afterwards,  on  November  3d,  plaintiffs  notified  defendant,  in 
writing,  that  the  goods  were  on  hand  ready  for  delivery  un- 
der the  contract,  and  that  no  extension  of  time  beyond  the 
15th  of  November  could  be  granted.  To  this  defendant  never 
made  reply,  and  never  received  or  ordered  the  goods  as  per 
previous  arrangement. 

The  court  finds,  and  there  is  testimony  in  its  support,  that 
defendant's  refusal  to  accept  the  prunes  was  not  justified  by 
the  facts,  and  was  therefore  unwarranted.  The  market  hav- 
ing declined  between  the  date  of  the  contract  and  November 
15th,  plaintiffs  were  compelled  to  sell  the  property  in  the 
market  where  originally  sold,  at  a  loss,  for  the  amount  of 
which  judgment  was  rendered. 

The  contention  that  no  authority  was  given  the  writer  of 
the  letter  of  October  18th  to  ask  on  behalf  of  defendant  an 
extension  of  time  for  delivery  to  November  15th  is  not  borne 
out  by  the  record.  In  addition,  there  was  other  testimony 
establishing  such  extension  of  time.  The  letter  of  plaintiffs 
to  defendant,  properly  admitted  in  evidence,  was  sufficient  as 
an  offer  in  writing  to  deliver  the  property  sold  within  the 
time  agreed  upon.  The  refusal  on  defendant's  part  to  accept 
the  offer  is  equivalent  to  actual  production  and  tender  of  the 
property.  (Code  Civ.  Proc.,  sec.  2074.)  There  was  testi- 
mony tending  to  show  that  after  the  rejection  and  refusal  to 
accept,  and  within  the  month  of  November,  plaintiffs  resold 
the  prunes,  boxed  as  originally  directed  by  defendant,  to 
othar  purchasers,  such  sale  being  at  the  identical  market 
wbere  the  original  contract  required  delivery  and  at  the  map- 
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ket  value,  which  was  in  line  with  the  duty  devolying  npon 
plaintifib  by  section  3311  of  the  Ciyil  Code.  The  amount  of 
the  jndgment  is  based  upon  the  decrease  in  such  market  value, 
the  same  being  the  proper  measure  of  damages. 

There  was  no  prejudicial  error  in  admitting  copies  of  the 
eorrespondence  or  in  the  refusal  of  the  court  to  strike  out  the 
same.    The  matters  therein  were  not  materiaL 

The  contract  was  unambiguous,  and  there  was  no  error  in 
TCtjeeting  testimony  explanatory  thereof. 

There  are  more  than  a  hundred  other  exceptions  appearing 
in  the  statement,  but  an  examination  of  them  satisfies  us  that 
they  possess  no  merit 

Judgment  and  order  afSrmed. 

Gray,  P.  J.,  and  Smith,  J^  ooncurred. 


[No.  26.    Third  AppeDaie  I>i8triet.-^ii]7  1,  1905.] 

J.  L.   MAURER,   Respondent,  v.   S.    P.    WBATHBRBT, 
Treasurer  of  City  of  Eureka,  Appellant. 

MuinciPAL  GHABTEa— -DuTT  or  AssEssoB— 'PowiE  or  Cftt  OouNon.  vo 
OdMTBACT  VOB  Speoial  Data. — ^Where  a  miuiidpal  charter  makes 
the  general  law  pertaining  to  revenue  and  taxation  for  state  and 
eonnty  purposes  applicable  to  revenue  and  taxation  for  dtj  pur- 
poses, and  the  powers  of  the  dty  council  are  as  unlimited  as  the 
powers  of  the  boards  of  supervisors,  the  council  has  power,  in  aid 
of  its  work  of  equalization  in  cases  of  undervaluation,  to  make 
a  special  contract  for  an  abstract  of  the  assessment-roll  by  the 
dty,  with  comparisons  with  the  county  assessment-roll,  and  with 
maps  and  other  data  and  information  rdevant  to  undervaluation 
not  included  in  the  information  required  from  the  city  assessor, 
■ad  to  order  the  compensation  therefor  paid  out  of  the  dtj  treasury. 

iDw — Mandamus — Eyosmcb — ^WnjiiNONESS  of  Assessoe  Immats&ial. — 
In  a  proceeding  for  a  writ  of  mandate  against  the  eitj  treasurer 
to  compd  the  payment  of  a  warrant  for  such  compensation,  evidence 
of  what  data  the  dty  assessor  had  the  ability  and  inclination  to 
fnmisb  was  immaterial,  and  was  properly  exduded. 

APPEAJj  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt Ck>unty  and  from  an  order  denying  a  new  triaL  K  %. 
Wilson,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

E.  P.  Campbell,  and  Edwin  S.  Easley,  for  Appellant 

J.  H.  6.  Weaver,  and  Coonan  &  Kehoe,  for  Respondent 

McLaughlin,  J.— The  plaintiff  applied  for  a  writ  of 
mandate  commanding  the  defendant  as  city  treasurer  of  the 
city  of  Eureka  to  pay  a  warrant  drawn  in  plaintiff's  favor  by 
the  proper  officers  of  said  city.  A  trial  was  had  and  judgment 
was  entered  directing  that  a  peremptory  writ  of  mandate 
issue  commanding  the  defendant,  as  such  treasurer,  to  pay  the 
amount  of  the  warrant. 

The  defendant  appeals  from  said  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial  The  warrant  was 
drawn  in  payment  for  certain  services  performed  under 
a  written  contract  the  validity  of  which  is  the  bone  of  conten- 
tion on  this  appeal.  Said  contract  was  between  the  city  of 
Eureka  and  plaintiff,  and  there  seems  to  be  no  objection  as  to 
its  form  or  proper  execution.  The  services  to  be  rendered  are 
set  forth  in  the  agreement  in  the  following  language : — 

**The  said  party  of  the  second  part  hereby  agrees  to  furnish 
and  render  to  the  council  of  Eureka,  and  to  the  council  sit- 
ting as  a  board  of  equalization,  certain  maps,  data,  and  in- 
formation and  services  as  follows,  to  wit:  An  abstract  of 
the  assessment-roll  of  the  city  of  Eureka,  with  various  com- 
parisons with  the  county  assessment-roll  of  Humboldt  County, 
California,  and  with  maps,  and  other  data  and  information, 
showing  a  gradual  raise  in  such  properties  as  may  be  deemed 
undervalued  in  their  present  assessed  valuations.  In  the  said 
properties  are  included  real  property  and  the  improvements 
thereon  and  personal  property.  These  maps,  data,  and  in- 
formation are  to  be  of  such  character  as  will  aid  the  council, 
as  such,  and  as  sitting  as  a  board  of  equalization,  in  equaliz- 
ing the  assessment-roll  and  the  taxation  of  the  properties  in 
the  city  of  Eureka.  The  above  abstracts,  maps,  data,  and  in- 
formation are  to  be  furnished  to  the  council  any  time  between 
now  and  the  final  adjournment  of  the  council  sitting  as  a 
board  of  equalization  when  requested." 

The  main  contention  of  appellant  is,  that  this  contract  is 
void  for  the  reason  that  the  services  to  be  rendered  are  in- 
cluded in  the  legal  duties  of  the  city  assessor,  and  hence  that 
the  council  could  not  legally  employ  plaintiff  to  perform  them. 
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Section  79  of  the  charter  of  Eureka  makes  the  general  law 
IMrtaining  to  reyenne  and  taxation  for  state  and  county  pur- 
poses applicable  to  revenue  and  taxation  for  city  purposes. 
Upon  all  officers  of  the  city  the  same  powers  are  conferred 
and  the  same  duties  imposed  as  rest  ux)on  county  officers  in 
relation  to  such  matters.  The  cily  council  and  city  assessor 
under  this  section  are  vested  with  powers  and  duties  co-ex- 
tensive with  the  powers  and  duties  of  boards  of  supervisors 
and  oounly  assessors.  The  only  substantial  exceptions  are 
that  the  ei^y  assessor  instead  of  the  county  recorder  must  pre- 
pare the  abstracts  of  encumbrances  provided  for  in  section 
3678  of  the  Political  Code  and  ^'furnish  such  information  as 
may  be  required.''  It  will  thus  be  seen  that  whatever  duties 
rest  ui>on  a  county  assessor  are  imposed  upon  the  city  as- 
sessor, and  that  the  powers  of  the  city  council  are  as  unlim- 
ited as  the  powers  of  boards  of  supervisors  in  such  matters. 

The  general  law  provides  that  the  board  of  supervisors 
must  furnish  the  assessor  with  certain  maps,  blanks,  and  data, 
but  we  can  find  no  law  requiring  the  county  assessor  to  do 
more  than  to  give  the  board  the  benefit  of  his  experience  and 
advice  and  an  explanation  of  the  basis  or  rule  governing  his 
valuation.  He  must  give  the  board  such  information  as  he  pos- 
sesses, but  he  is  not  required  to  make  special  investigations, 
comparative  statements,  maps,  and  general  abstracts.  (Poli- 
tical Code,  sees.  3630,  3651,  3654,  3658,  3677,  4300.)  The 
charter  imposes  no  greater  duties  upon  the  city  assessor. 
These  services  are  not  included  in  the  general  phrase  provid- 
ing that  **he  must  furnish  information  required."  He  must 
furnish  the  abstracts  necessary  to  enable  him  to  make  an  as- 
sessment, but  no  more.  The  contract  here  provides  for  ser- 
vices with  which  the  assessor  has  nothing  whatever  to  do.  The 
board  of  equalization  is  practically  a  board  of  review  to  pass 
ux)on  his  work,  and  it  would  be  passing  strange  if  they  could 
have  recourse  to  no  other  source  of  information  than  the 
person  upon  whose  work  they  sit  in  judgment.  Boards  of 
equalization  cannot  increase  an  assessment  unless  they  have 
evidence  before  them  justifying  such  increase.  {Oakland  v. 
Southern  Pac.  Co.,  131  Cal.  230,  [63  Pac.  371].) 

"When  an  assessment  is  too  high  the  taxpayer  may  be  de- 
pended upon  to  furnish  the  evidence  upon  which  they  may 
aet  in  reducing  it    But  if  there  is  an  undervaluation,  the 
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assessor  baying  recorded  his  best  judgment  on  the  face  of  the 
assessment-roll,  we  have  no  doubt  that  the  board  may  call  to 
its  aid  such  maps,  abstracts,  data,  and  information  as  will 
caiable  the  members  to  act  fairly,  intelligently,  and  legally  in 
equalizing  assessments.  They  are  not  limited  to  information 
and  data  the  assessor  may  be  able  or  willing  to  furnish. 
{Lewis  V.  Colgan,  115  CaL  529,  [47  Pac  357]  ;  Kansas  Pacific 
By.  Co.  ▼.  BUey  County  Commrs.,  20  Kan.  141;  City  of  Grand 
Bapids  y.  WMeman,  85  Mich.  234,  [48  N.  W.  534] ;  Bardrick 
V.  DUlon,  7  OkL  535,  [54  Pac  785] ;  Am.  Digest,  1892,  p, 
4883;  La  Grange  etc  Co.  y.  Carter,  142  Cal.  565,  [76  Pao. 
241].) 

If  the  powera  of  the  board  were  so  limited,  then  when  the 
assessor  was  content  with  the  valuation  there  could  be  no  evi- 
dence apon  which  to  base  an  increase.  And  if  their  powers 
are  not  so  limited,  they  may  legally  enter  into  bona  fide  con- 
tracts for  such  services  as  are  provided  for  in  the  contract 
under  consideration. 

There  was  no  error  in  excluding  the  testimony  of  the  as- 
sessor touching  the  information  he  had  the  ability  and  inclina- 
tion to  furnish.  This  had  no  relation  to  the  vital  point  in  the 
ease,  which  was  not  what  he  may  have  been  willing  to  do,  but 
what  he  was  compelled  to  do,  under  the  law  defining  his 
duties.    This  was  a  question  of  law,  and  not  of  fact. 

This  disposes  of  all  questions  presented  by  the  pleadings 
and  discussed  in  the  briefisi. 

The  judgment  is  affirmed. 

Buckles,   J.,  and  Chipman,  P.  J.,  eoncurred. 


[Grim.  Ko.  9.    Third  Appellate  Disfcriet— Jidj  8,  1905.] 

THE    PEOPLE,    Respondent,    v.    THOMAS    WATSMAN, 

Appellant. 

GkooNAL  Law— MuiuxBB— iNsnuonoNS  as  to  Maucb. — ^An  instnietioii 
as  to  the  definition  of  malice  found  in  seetion  7  of  the  Peoal  Code 
is  not  appropriate  in  defining  the  crime  of  murder,  and  wonld  better 
be  omitted;  bat  the  giving  of  it  is  not  pr^odieial  where  at  the 
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request  both  of  the  people  and  of  the  defendant  special  instruc- 
tions were  given  defining  the  mafiee  mentioned  in  section  188  of 
that  code,  and  the  jwry  were  fnstmeted  that  unless  the  evidence 
showed  the  elemoits  of  the  erime  ehai^^  there  defined,  they  must 
acquit  the  defendant. 

SDs — ^Instructions  as  to  Afpsasangb  of  Dangsk — ' '  BxASOMABiiB  Mah  . ' ' 
— Where  the  jury  were  correctly  instructed  as  to  the  law  coneem- 
ing  appearances  of  danger  to  the  defendant  as  a  reasonable  man, 
an  instruction  that  "the  'reasonable  man'  of  the  law  is  each  par- 
ticular juror  standing  as  near  as  the  efforts  of  the  law  can  place 
him  in  the  precise  condition  the  defendant  stood  when  he  com- 
mitted the  act,"  though  not  lucid,  is  not  misleading. 

Is. — ^Inbtkuotions  as  to  Bsasonabli  Dottbt — ^Bkpstitiom — ^Ikstkuo- 
TiON  not  Mislkadino. — Where  the  court  gave  correct  inscmctions 
as  to  the  law  of  reasonable  doubt  it  was  not  necessary  to  repeat 
them;  and  where  the  court  instructed  the  jury  at  defendant's 
request  that  if  they  entertain  a  reasonable  doubt  upon  any  single 
fact  or  element  necessary  to  eonstitute  the  erime  it  is  the  duty 
of  the  jury  to  acquit,  they  could  not  be  misled  by  an  inscruction 
for  the  people  that  if  they  entertain  a  reasonable  doubt  upon  any 
material  fact  inconsistent  with  the  defendant's  guilt  they  should 
aequit. 

Id. — ^Manslaughtsb— Maucx— Moditioation  or  Ihsteuotion. — ^MaUce 
is  no  part  of  the  definition  of  manslaughter,  and  it  was  proper 
to  modify  an  instruction  offered  by  the  defendant  on  manslaughter 
by  striking  out  a  part  including  malice  as  an  element  thereof. 

Id, — Credibilxtt  op  Witnesses — Testimony  of  Defendant— Pbotinci 
OF  Jdby. — ^Where  the  defendant  was  a  witness  in  his  own  behalf 
the  province  of  the  jury  was  not  invaded  l^  an  instruction  to  the 
effect  that  they  are  the  exclusive  judges  of  the  evidence  and  of 
the  credibility  of  the  witnesses,  and  of  the  weight  to  be  given 
to  their  testimony,  and  that,  in  determining  it,  they  may  consider 
the  charaeter  and  appearanoe  of  the  witnesses,  the  eonsisteney 
and  reasonableness  of  their  statements^  and  the  interest,  if  any, 
they  may  feel  in  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Shasta 
County.    Charles  M.  Head,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

6.  y.  Martin,  and  E.  B.  Mering,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  C.  N.  Post,  Assistant 
Attorney-General,  for  Eespondent 

CHIPMAN,  P.  J. — ^Defendant  was  informed  against  for 
the  erime  of  murder,  and  upon  his  trial  was  oouTieted  by  the 
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jury  of  murder  in  the  second  degree  and  was  sentenced  to 
imprisonment  for  fifteen  years.  He  appeals  from  the  judg- 
ment. The  evidence  taken  in  the  case  is  not  before  us.  The 
errors  complained  of  relate  exclusively  to  certain  indicated 
instructions,  given  or  refused  by  the  court. 

1.  The  court  instructed  the  jury  as  follows:  •'The  word 
'malice'  imports  a  wish  to  vex,  annoy,  or  injure  another  per- 
son, or  an  intent  to  do  a  wrongful  act,  established  either  by 
proof  or  presumption  of  law.'* 

It  is  contended  that  the  malice  which  enters  into  the  crime 
of  murder,  as  an  essential  element  thereof,  and  as  referred  to 
in  sections  187  and  188  of  the  Penal  Code,  is  something  more 
than  malice  which  simply  '' imports  a  wish  to  vex,  annoy,  or 
injure  another  person";  that  the  malice  stated  in  the  instruc- 
tion could  be  predicated  of  a  very  trivial  act  which  would 
wholly  fail  to  manifest  ''a  deliberate  intention  unlawfully  to 
take  away  the  life  of  a  fellow-creature";  or  from  which  it 
might  be  implied  that  "no  considerable  provocation  ap- 
pears," or  which  would  fail  to  show  ''an  abandoned  and 
malignant  heart."  (Civ.  Code,  sec.  188.)  If  the  jury  had 
been  left  to  be  guided  alone  by  this  instruction  as  to  what 
would  constitute  malice  when  applied  to  the  charge  of  murder, 
we  should  be  inclined  to  hold  it  prejudicial.  The  instruction 
IS  taken  from  section  7  of  the  same  code,  where  certain  terms 
are  defined  in  the  senses  in  which  they  are  used  in  this  code. 
The  word  "malice"  is  there  given  the  meaning  above  defined, 
"unless  otherwise  apparent  from  the  context";  and  where 
used  in  defining  the  crime  of  murder  it  does  mean  something 
more  than  the  word  imports  as  defined  in  section  7.  We  do 
not  think  the  definition  found  in  section  7  appropriate  in  a 
ease  of  this  kind,  and  would  be  better  omitted  altogether.  It 
was  given,  however,  in  People  v.  Dice,  120  Cal.  189,  [52  Pac. 
477],  which  involved  the  crime  of  murder,  in  connection  with 
the  definition  of  malice  as  found  in  section  188,  and  the  same 
objection  was  made  as  is  now  urged.  The  court  said:  "We 
think  the  complaint  unfounded.  The  court  but  instructed 
the  jury  as  to  the  general  import  of  the  word  'malice,'  and 
immediately  and  in  the  same  connection  specifically  defined 
the  word  when  used  in  the  code  as  an  element  of  the  orime 
of  murder," 

The  question  as  presented  in  the  case  now  here  differs  from 
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that  in  People  v.  Dice  only  in  the  fact  that  the  instractions  of 
the  conrt  upon  the  malice  required  to  constitute  murder  are 
■eparate  from  the  one  of  which  complaint  is  made.  Both  for 
the  people  and  also  at  the  request  of  defendant  specific  in- 
structions were  given  defining  the  malice  mentioned  in  section 
188,  and  the  jury  were  told  that  unless  the  evidence  showed 
the  presence  of  the  elements  of  the  crime  charged,  there  de- 
fined, th^  must  acquit  the  defendant.  We  think  the  case  is 
thus  brought  within  the  rule  in  People  v^  Dice. 

2.  The  court  instructed  as  follows:  ''The  'reasonable  man' 
of  the  law  is  each  particular  juror,  standing  as  near  as  the 
efforts  of  the  law  can  place  him  in  the  precise  condition  the 
defendant  stood  at  the  time  he  committed  the  fatal  act." 
This  instruction  was  given  in  connection  with  others  correctly 
stating  the  doctrine  of  appearances.  The  court  probably 
meant  to  tell  the  jury  that  in  judging  of  the  apparent  danger 
with  which  defendant  claimed  he  was  confronted,  each  juror 
must  put  himself  in  the  place  of  the  defendant  and  decide  as 
a  "reasonable  man"  whether  he  under  like  circumstances 
would  have  regarded  himself  as  in  imminent  danger  of  great 
bodily  injury.  The  instruction  is  not  particularly  lucid,  but 
read  in  connection  with  the  instructions  immediately  preced- 
ing it,  the  jury  could  not  have  been  misled  by  it  to  defend- 
ant's injury,  even  though  they  did  not  understand  precisely 
what  was  meant  by  it 

3.  The  doctrine  of  reasonable  doubt  was  correctly  given 
to  the  jury,  and  the  instructions  respecting  it  are  not  open  to 
the  criticism  made  by  appellant  Several  instructions  were 
given  in  which  no  mention  was  made  of  this  doctrine;  it  was 
not  necessary  to  repeat  it  after  having  been  once  clearly 
stated.     {People  v.  McBoberts,  ante,  p.  25,  [81  Pac.  734].) 

4.  The  jury  were  correctly  and  fully  instructed  as  to  the 
law  of  manslaughter  and  self-defense.  In  an  instruction 
(13),  given  at  defendant's  request,  defining  manslaughter,  the 
court  struck  out  the  concluding  paragrapn.  This  was  not 
error,  as  it  included  malice  as  an  element  o^  manslaughter. 
It  is  the  absence  of  this  element  which  reduces  the  homicide  to 
the  lower  grade  of  ofl^ense.  The  point  that  the  court  did  not 
submit  to  the  jury  with  sufficient  clearness  the  law  as  to  man- 
slaughter and  self-defense  is  not  well  taken.  We  have  care- 
fully read  all  the  instructions  on  these  points  and  find  them 
to  be  a  clear  and  fair  statement  of  the  law. 
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5.  It  is  urged  that  iiustraction  28,  given  for  the  people,  is 
an  invasion  of  the  province  of  the  jnry,  and  especially  so 
because  defendant  was  a  witness  in  his  own  behalf.  In  this 
instruction  the  jury  were  told  that  they  were  the  exclusive 
judges  of  the  evidence  and  of  the  credibility  of  the  witnesses 
and  of  the  weight  to  be  given  to  their  testimony;  and  the 
court  then  proceeded  to  point  out  that  as  such  judges  of  the 
evidence  they  ''may  consider  the  character  and  appearance  of 
the  witnesses,  the  consistency  and  reasonableness  of  their 
statements;  the  interest,  if  any,  th^  may  feel  in  the  case, 
and  from  these  and  such  reasons  .  .  .  may  judge  and  deter- 
mine as  to  the  credibility^  weight,  effect,  and  sufficiency  of 
such  testimony."  We  perceive  no  invasion  of  the  prerogative 
of  the  jury,  as  judges  of  the  evidence,  in  this  instruction.  It 
does  not  fall  within  the  rule  in  People  v.  Van  Ewan,  111  CaL 
144,  [43  Pac  520],  where  the  instruction  was  held  error  be- 
cause pointing  to  tJie  testimony  of  a  particular  witness.  A 
similar  instruction  is  found  in  People  v.  lams,  57  Cal.  115,  at 
pp.  122,  123,  and  although  not  specifically  pointed  out  for 
approval,  was  included  in  the  charge  of  the  court,  which, 
after  careful  examination,  was  said  to  have  been  ''entirely 
correct. 

The  following  instruction  was  given  for  the  people:  "If 
you  entertain  a  reasonable  doubt  upon  any  one  single  material 
fact  which  is  inconsistent  with  the  defendant's  guilt  and 
arises  from  the  evidence  in  this  case,  it  is  your  duty  to  give 
the  benefit  of  such  doubt  to  the  defendant  and  acquit  him.'* 

The  criticism  of  this  instruction  is,  that  it  dealt  only  with 
facts  which  are  inconsistent  with  guilt,  but  does  not  include 
facts  which  are  consistent  with  guilt,  and  is  therefore  erro- 
neous and  misleading.  The  court  had  just  before  instructed 
the  jury  fully  as  to  the  doctrine  of  reasonable  doubt,  and  the 
court  said,  among  other  things:  "The  law  presumes  every 
man  to  be  innocent  until  his  guilt  is  established  beyond  all 
reasonable  doubt,  and  this  presumption  attaches  at  every 
stage  of  the  case,  and  to  every  fact  essential  to  a  conviction." 
Elsewhere,  at  defendant's  request,  the  court  charged  the 
jury:  "If  the  jury  entertain  any  reasonable  doubt  upon  any 
single  fact  or  element  necessary  to  constitute  the  crime,  it  is 
your  duty  to  give  the  defendant  the  benefit  of  such  doubt  and 
aapxit."    We  cannot  see  that  there  was  any  failure  of  the 
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cxmrt  to  folly  izistract  the  jury  upon  the  point  now  presented ; 
and  it  is  quite  apparent  that  the  jury  could  not  have  been 
misled  by  the  particular  instruction  complained  of.  Some 
other  instructions  are  subjected  to  adverse  comment  by  appel- 
lant, but  they  do  not  seem  to  us  to  call  for  particular  notice. 
The  judgment  is  affirmed. 

Buckles,  J.,  and  McLaughlin,  J^  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  Sq;>tember  1,  190S. 


[Kb.  n.    Tbird  Appcltatte  Diitriet-^iity  8,  1905.] 

O.  W,   CETSTAL,  Appellant,  v.   MBS.   C.  A.   HUTTON, 
Besx)ondent 

JCOIT    NOTB— PATICSIfT   BT   BURKT 1— OSUQATfON    EXTIMUUISUJID— BXM- 

mn  AOAnrsT  Punokpal— Statdti  ow  Lhotations. — ^In  this  state 
one  who  mgns  %  joint  note  as  eo-maker,  bot  designating  himself 
as  sorety,  and  who  pays  the  note,  therebj  ortingaishes  its  obliga- 
tion, and  his  sole  remedy  against  the  piineipal  maker  is  npon  the 
impHed  obligation  of  the  prineipal  to  reimburse  him,  whieh  Is 
barred  in  two  jears  after  soeh  pajmeni. 
jOx^ — ^iMmonea  AonoM  upon  Nora— AssxamaHT  bt  Holdxs— Pisad- 
we— OwMXBsmF— CoKCSiUSiDM  or  Law— -DxinTBSKK. — The  snretj 
hi  soeh  ease  eannot  maintain  an  action  njKm  the  note  l^  taking  an 
assignment  thereof  from  the  holder  after  its  eoctingnishment  bj 
payment;  and  a  complaint  bj  the  surety  on  the  note  setting  fortii 
the  faets  shows  on  its  faee  that  the  note  is  fw^eiua  ofMo.  ne 
arennent  of  ownership  of  the  note  is  of  a  eonelosion  of  law,  and 
a  dflmamr  to  the  eomplaint  was  properly  snsNined. 

APPEAL  from  a  judgment  of  the    Sui>erior  Court  of 
Solano  County.    A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Horace  O.  Perry,  and  K  E.  McFariand,  for  Appellanl 

The  surety  was  eutitled  to  take  an  assignment  of  the  obli- 
and  hold  it  against  tht  prineipal,     (Civ.  Code,  see. 
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2848;  Hayes  v.  Ward,  4  Johns.  Ch.  123,  8  Am.  Dec.  531; 
Clason  V.  Morris,  10  Johns.  524;  New  York  State  Bank  v. 
Fletcher,  5  Wend.  85;  BuUock  v.  Boyd,  1  Hoflf.  Ch.  294;  Van 
Home  V.  Everson,  13  Barb.  526;  Ooodyear  v.  Watson,  14 
Barb.  481 ;  Cuyler  v.  Enswarth,  6  Paige,  32 ;  Edson  v.  DUlaye, 
17  N.  T.  158;  FairchUd  v.  l4^ncA,  99  N.  T.  359,  2  N.  B.  20; 
rtt«  V.  Thornton,  57  Tex.  35;  Waldrip  v.  BZocfe,  74  Cal.  409, 
16  Pac.  226;  WiUiams  v.  Biehl,  127  Cal.  869,  59  Pac.  762; 
Lidderdale  v.  Robinson,  2  Broct  159,  Fed.  Cas.  No.  8337; 
CottreU's  Appeal,  23  Pa.  St.  294;  Brandt  on  Suretyship,  sec. 
274;  3  Pomeroy's  Equity  Jurisprudence,  sec  1419,  note  1; 
Story's  Equity  Jurisprudence,  sec  500.) 

Coghlan,  Harr^  &  Goodman,  for  Respondent 

Whatever  the  law  may  be  elsewhere,  in  this  state  it  is  set- 
tled that  the  only  remedy  of  the  surety  paying  a  just  note  is 
upon  the  implied  obligation  of  the  principal,  which  is  barred 
in  two  years.  (Civ.  Code,  sec.  1473;  Code  Civ.  Proc,  sec. 
339 ;  Yule  v.  Bishop,  133  CaL  578,  579,  65  Pac  1094,  and  cases 
therein  cited.) 

CHIPMAN,  P.  J. — ^Action  by  a  surety  against  the  principal 
on  a  promissory  note 

Defendant  pleaded,  by  demurrer,  subdivision  1  of  section 
339  of  the  Code  of  Civil  Procedure  in  bar  of  the  action.  The 
complaint  was  filed  March  11,  1903.  The  demurrer  was  sus- 
tained, and  plaintiff  declining  to  amend  his  complaint,  judg- 
ment passed  for  defendant,  from  which  plaintiff  appeals. 

The  complaint  alleges  that  defendant,  Mrs.  Hutton,  made 
her  certain  promissory  note,  which  is  set  forth  in  haec  verba. 
The  note  is  dated  March  12,  1898,  and  is  payable  to  the  order 
of  H.  C.  Deakin  twelve  months  after  date,  with  interest  at 
ten  per  cent,  payable  annually,  and  to  be  compounded,  and  is 
signed  as  follows:  ''Mrs.  C.  A.  Hutton.  O.  W.  Crystal, 
Surety."  It  is  alleged  in  the  complaint  that  on  March  17, 
1898,  the  note  was  duly  indorsed  to  Mrs.  C.  Deakin;  that 
plaintiff,  at  request  of  defendant,  signed  said  note  as  surety 
and  had  no  interest  therein;  that  defendant  refused  and 
neglected  to  pay  said  note  and  interest  when  the  same  fell 
due,  and  plaintiff,  as  surety,  was  compelled  to  pay  the  same, 
and  did  pay,  to  Mrs.  C.  Deakin  thereon  the  sum  of  $2,360^10 
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on  March  30,  1900,  and  ^^that  thereupon,  on  said  day,  said 
Mrs.  C.  Deakin  indorsed,  assigned,  and  ddivered  said  note  to 
this  plaintiff,  and  plaintiff  ever  since  has  been  and  now  is  the 
legal  owner  and  holder  thereof;  that  no  part  of  said  stun  of 
$2,360.10  has  been  paid,  and  the  whole  thereof  is  due  and 
unpaid.  The  prayer  of  the  complaint  is  for  the  sum  of 
$2,360.10,  with  interest  thereon  from  March  30,  1900,  at  the 
rate  of  ten  per  cent  per  annnm,  compounded  annually. 

1.  It  is  contended  by  appellant  that  the  action  is  founded 
upon  a  written  instrument, — namely,  the  promissory  note  set 
out  in  the  complaint, — and  may  be  brought  at  any  time 
within  four  years  from  its  maturity.  Respondent's  conten- 
tion is,  that  when  the  surety  paid  the  original  obligation, — 
namely,  the  promissory  note, — ^it  became  extinguished,  and 
no  action  could  be  maintained  upon  it,  and  that  the  action 
of  the  surety  in  such  case  is  ui>on  an  implied  promise  of  the 
principal  to  reimburse  the  surety,  and  is  not  an  obligation 
in  writing,  and  was  therefore  barred  in  two  years  from  the 
time  the  surety  paid  the  note. 

Appellant  relies  upon  the  provisions  of  sections  2848  and 
2849  of  the  Civil  Code,  which  gives  to  a  surety,  upon  satisfy- 
ing the  obligation  of  the  principal,  the  right  ''to  enforce 
every  remedy  which  the  creditor  then  has  against  the  prin- 
eipal  to  the  extent  of  reimbursing  what  he  has  expended," 
etc.  He  also  contends  that  section  1473  of  the  Civil  Code, 
which  provides  that  "Pull  performance  of  an  obligation,  by 
the  party  whose  duty  it  is  to  perform  it,  or  by  any  other  per- 
son on  his  behalf,  and  with  his  assent,  if  accepted  by  the 
creditor,  extinguishes  it,"  does  not  apply  to  sureties.  It  is 
urged  that  effect  must  be  given  to  section  2849,  in  considering 
these  two  sections  together,  because  this  section  is  a  special 
law,  while  section  1473  is  a  general  ]aw,  and  the  latter  must 
give  way  to  the  former. 

Appellant's  attorneys  appear  to  have  made  a  very  careful 
study  of  the  history  of  these  provisions  of  the  code,  tracing 
their  origin  to  the  New  York  code,  and  they  show  by  decisions 
of  the  courts  of  that  state  that  apparently  the  construction 
contended  for  by  appellant  is  there  held  to  be  the  correct  one, 
and  that  the  rule  of  law  respecting  the  rights  of  a  surety  is  as 
appellant  urges  should  be  the  rule  here.  Cases  are  also  cited 
from  other  states  holding  in  consonance  with  the  rule  said  to 
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be  enforced  in  the  New  York  eourtB.  Two  eases  from  our  own 
supreme  court  are  cited  as  supporting  appellant, — ^namely, 
Waldrip  v.  Black,  74  Cal.  409,  [16  Pac  226],  and  WiOiams  v. 
Biehl,  127  Cal.  365,  [78  Am.  St.  Rep.  60,  69  Pac  762].  If 
the  question  were  res  integra  in  this  state,  we  should  feel 
called  upon  to  give  it  a  searching  examination,  for  the  courts 
have  differed  widely  and  are  far  from  agreement  upon  it. 
However  the  question  may  be  regarded  elsewhere,  we  think 
the  rule  firmly  settled  in  this  state  that  payment  by  the 
surety  of  the  obligation  evidenced  by  a  promissory  note  under 
the  circumstances  shown  in  the  complaint  extinguishes  the 
obligation,  and  that  the  remedy  given  the  surety  in  such  ease 
is  upon  the  implied  obligation  of  the  principal  debtor  to 
reimburse  the  surety  ''what  he  has  expended.'*  The  cases 
which  more  or  less  sustain  this  rule  are  the  following:  Chip- 
man  V.  Merrill,  20  Cal.  131;  Gordon  v.  Wansey,  21  Cal.  77; 
Uoran  v.  Abbey,  58  Cal.  163;  Wright  v.  Mix,  76  CaL  465  [18 
Pac.  645] ;  Stone  v.  HammeU  83  CaL  547,  [17  Am.  St  Eep. 
272,  23  Pac.  703] ;  James  v.  Yaeger,  86  Cal.  184,  [24  Pac 
1005];  Stanley  v.  McElrath,  86  Cal.  449,  [24  Pac  16]; 
Pleasant  v.  Samuels,  114  Cal.  34,  [45  Pac  998] ;  Tide  v. 
Bishop,  133  Cal.  574,  [65  Pac.  1094] ;  Loewenthal  v.  Coonan, 
135  Cal.  381,  [87  Am.  St.  Rep.  115,  67  Pac  824].  The  ques- 
tion  had  careful  consideration  in  Yvle  v.  Bishop,  as  indeed 
in  other  cases  above  cited,  and  after  reviewing  the  cases  it 
was  there  said:  ''In  this  state,  therefore,  it  seems  to  be  well 
settled,  both  by  the  language  of  the  code  and  by  the  decisions 
of  this  court  under  it,  that  fuU  payment  and  performance 
by  the  surety  extinguishes  the  primary  obligation;  that  new 
rights  and  liabilities  then  arise— upon  the  part  of  the  prin- 
cipal, to  reimburse  the  sureties  for  the  moneys  expended,  with 
legal  interest,  though  not  according  to  tiie  terms  of  the 
primary  obligation ;  and  upon  the  part  of  the  surety,  the  rigkt 
to  an  action  in  assumpsit  upon  the  implied  promise  of  the 
principal  to  make  him  whole.  Since  the  principal  obligation 
is  thus  extinguished,  it  cannot  be  with  us  as  it  may  be  else- 
where, that  the  original  obligation  is  kept  alive  and  passes  to 
the  surety  by  equitable  assignment  or  subrogation.'' 

This  case  was  reconsidered  on  petition  and  the  Department 
decision  was  approved.  There  is  nothing  in  the  dissenting 
opinion  of  Mr.  Justice  Harrison  which  necessarily  eonlEa- 
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venes  the  majority  opinion.  Furthermore,  in  LoewentJial  y. 
Coonan,  135  Cal.  381,  [87  Am.  St  Rep.  115,  67  Pac.  324], 
which  was  decided  subsequently  to  Tule  y.  Bishop,  Mr.  Jus- 
tice Van  Dyke,  who  concurred  in  the  dissenting  opinion  just 
referred  to,  speaking  for  the  court,  held  to  the  rule  laid  down 
in  Yule  y.  Bishop,  and  with  him  concurred  Mr.  Justice  Har- 
rison ;  and  a  rehearing  in  that  case  was  denied. 

In  WaldHp  y.  Black,  74  Cal.  409,  [16  Pac.  226],  reUed  on 
by  appellant,  there  are  expressions  used  in  the  opinion  which 
seemingly  support  appellant,  but  they  must  be  considered  in 
connection  with  the  facts  in  the  case,  or,  otherwise,  they  must 
be  held  to  giye  way  to  the  well-considered  rule  which  has  with- 
stood all  attacks  in  our  supreme  court  for  oyer  forty  years, 
though  repeatedly  assailed.  In  Waldrip  y.  Black  the  action 
was  by  the  surety  to  foreclose  the  mortgage  giyen  to  secure 
the  note  of  the  principal,  which  the  surety  paid  after  matur- 
ity and  which  was  thereupon  indorsed  to  him.  It  does  not 
appear  from  the  opinion  what  were  the  grounds  for  the  ap- 
peal. No  question  of  the  statute  of  limitations  arose,  and  the 
rule  there  stated,  that  the  surety  ''became  the  equitable  as- 
signee of  the  note,  it  being  the  principal  undertaking,  and 
entitled  to  enforce  its  payment  according  to  its  tenor  and  ef- 
fect, as  the  holder  thereof,  as  well  as  to  foreclose  the  mortgage, 
which  was  the  collateral  security,*'  might  apply  upon  equi- 
table principles  to  enable  foreclosure  by  the  surety;  it  might 
be  his  only  adequate  means  of  reimbursement — as,  for  ex- 
ample, in  case  of  the  insolyency  of  the  maker  of  the  note. 
Howeyer  this  may  be,  the  case  cannot  be  regarded  as  in  the 
slightest  degree  weakening  the  position  taken  by  the  court  in 
those  cases  where  the  question  was  presented  as  we  now  haye 
it  Waldrip  y.  Black  was  a  case  where  all  the  facts  of  the 
transaction  were  set  out,  and,  under  our  system  of  plead- 
ing, as  was  said  in  Yule  y.  Bishop,  ''it  can  make  little  dif- 
ference in  the  generality  of  cases  whether  it  be  said  that  an 
accommodation  maker  or  indorser  who  has  been  compelled 
to  meet  the  obligation  of  his  principal  is  entitled  to  sue  upon 
tlie  note,  with  a  recoyery  limited  to  the  amount  which  he  has 
expended,  with  legal  interest,  or  whether  it  be  said  that  his 
action  is  in  assumpsit  for  money  laid  out  on  behalf  of  his 
principal."  But  in  the  present  case  it  is  of  yital  conse- 
quence to  defendant  that  he  haye  the  benefit  of  the  eoneet 
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role  of  law  applied.  The  case  of  Williams  ▼.  BieJd,  127  CaL 
365,  [78  Am.  St.  Rep.  60,  59  Pac.  762] ,  cited  by  appellant, 
does  not,  in  our  opinion,  in  any  wise  weaken  the  force  of  the 
cases  previously  and  subsequently  decided  by  the  court 

2.  It  is  further  contended  that  the  demurrer  should  have 
been  overruled  because  there  is  a  cause  of  action  stated  inde- 
pendently of  the  allegations  as  to  suretyship.  The  contention 
18  grounded  on  the  allegation  that  Mrs.  Deakin  assigned  the 
note  to  plaintiff,  and  that  plaintiff  ever  since  has  been,  and  is 
now,  the  owner  and  holder  thereof,  and  that  the  note  has  not 
since  been  paid  It  clearly  appears  that  plaintiff  had  paid 
the  note  before  it  was  assigned  to  him.  The  note  thereupon 
became  functus  officio,  and  was  not  revived  by  the  assign- 
ment to  plaintiff,  who  took  the  note  with  knowledge  of  all 
the  facts  (Gordon  v.  Wansey,  21  Cal.  77) ;  by  payment  to  the 
payee,  ''the  note  became  extinct  and  ceases  to  be  a  binding 
obligation."  (James  v.  Taeger,  86  Cal.  184,  [24  Pac.  1005].) 
We  have  not  here,  as  is  contended,  the  statement  of  two  causes 
of  action  improperly  united,  one  of  which  may  be  good  as 
against  the  demurrer  pleading  the  statute  of  limitations  only. 
We  have  the  case  where  the  pleader  alleges  ownership,  but  in 
doing  so  alleges  facts  as  to  how  he  became  such  owner  which 
are  inseparable  from  the  assertion  of  ownership.  Indeed,  in 
view  of  the  facts  stated  as  to  how  he  became  the  owner  and 
holder,  the  latter  allegation  is  rather  a  conclusion  of  law  than 
a  statement  of  fact.  By  his  own  showing  he  became  the 
owner  and  holder  of  a  piece  of  paper  which  had  ceased  any 
longer  to  be  the  existing  enforceable  obligation  of  anybody. 
The  complaint  is  constructed  wholly  upon  the  erroneous 
theory  contended  for  by  appellant  that  he  had  the  same  right 
to  sue  ux)on  the  note  precisely  as  any  innocent  indorsee  for 
value  would  have  had. 

The  judgment  is  afSrmed. 

Melianghlin,  J^  and  Buckles,  J.,  conearred. 
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[Ko.  10.    Second  Appellate  DiBtriet.— Ju^  5,  1905.] 

J.  P.  HUMPHBBTS,  Respondent,  v.  JOHN  FLBTCHBB 
MOULTON  et  aL,  AppdlantB. 

NmaAiro— FuxH>iNO  of  LAinie  bt  Suw aob  Wati»— Fiivdings. — In  an 
aetion  for  damagesi  and  to  enjoin  the  eontiniianee  of  an  aHeged 
Boiaaneey  in  flooding  of  plaintiff's  lands  l^  sorfaee  imter,  where 
the  ultimate  finding  for  plaintiff,  sustained  by  the  evidence,  is  that 
there  were  two  or  more  channels  or  waterwajs  and  that  all  these 
were  brought  together  into  the  channel  complained  of,  the  plaintiff 
li  entitled  to  recover,  regardless  of  whether  other  immaterial 
fladingB  are  or  are  not  supported  by  the  evidence. 

I^iT-SvinxNaB— Immatbeul  Bolotos.— BuUags  upon  evidence  whidi 
eould  have  no  effect  upon  the  result  are  not  materiaL 

In^-DEiiNiTSHxss  or  Judgmsmt— Abatbhxmt  or  KuiaAHO»— Aiasbna- 
nvx  PROVISION. — A  judgment  that  the  defendants  abate  the  nui- 
sance bj  removing  the  embankment  or  dihe  made  by  them,  and 
filling  up  the  ditch  to  its  former  level,  and  that  they  be  enjoined 
from  its  further  eontinuance,  but  also  providing,  as  an  alternative, 
that  they  may  make  other  suitable  provision  for  the  care  of 
storm  watets  so  that  no  greater  portion  of  storm  waters  will  flow 
on  to  plaintiff's  lands  than  before  the  defendants  made  the  changes 
on  their  lands,  is  as  definite  as  it  is  practicable  to  make  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
side County  and  from  an  order  denying  a  new  trial  J.  S. 
Noyes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Collier  &  Camahan,  and  0.  P.  Widaman,  for  Appellants. 

Purington  &  Adair,  for  Bespondent 

SMITH,  J. — ^The  suit  was  brought  to  recover  damages  to 
the  plaintiff's  land,  caused  by  the  act  of  the  defendants  in 
collecting  into  a  single  channel  the  surface  waters  flowing  over 
the  defendants'  lands  in  time  of  rain,  and  thereby  discharging 
the  aggregate  volume  of  water  upon  plaintiff's  land,  to  the 
dasiage  of  plaintiff,  etc.  Judgment  was  rendered  for  the 
plaintiff  for  damages,  and  also  for  an  injunction.  The  appeal 
is  from  the  judgment  and  from  an  order  denying  the  defend- 
ants' motion  fer  a  new  trial 
I  Oil.  App.— 17 
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The  {daintiff's  land  lies  below  the  canal  of  the  Biversido 
Land  Company  and  some  distance  to  the  north  therefrom. 
The  defendants  own  the  land  intervening  between  plaintiff's 
land  and  the  canal^  and  also  lands  to  the  south  of  the  canal 
extending  up  into  a  valley  or  ravine  in  the  hills,  along  which 
there  lies  a  dry  channel  or  waterway;  which,  it  is  found  by 
the  court,  at  a  point  described  as  the  southern  end  of  the  lot 
of  the  defendants,  known  as  lot  21,  divides  itsdf  into  three 
channels,  one  running  along  the  west  and  the  other  along  the 
east  boundary  of  that  lot,  axkl  the  third  over  the  intervening 
spaee. 

The  waterway  along  the  east  boundary  of  tiie  lot  is  found 
by  the  court  to  be  the  main  brandi  or  wash,  and  its  general 
course  to  its  point  of  disdiarge  is  described  in  detail;  and 
this  is  true  al£N>  of  the  waterway  on  the  west  side  of  the  lot  as 
it  was  in  its  natural  candition ;  and  it  is  urged  by  the  appel- 
lants that  these  findings  are  in  some  particulars  not  justified 
by  the  evidence.  But  with  regard  to  each  of  the  findings 
objected  to  the  evidence  seems  to  be  etmflicting,  and,  at  all 
events,  the  findings  seem  to  be  inmiaterial.  For  the  ultimate 
finding  is,  that  there  were  two  or  more  ehannds  or  waterways, 
and  that  all  of  these  were  brought  t(^ether  into  the  channd 
complained  of;  and  this  finding  is  not  attacked,  nor  indeed 
under  the  evidence  could  it  be.  And  upon  these  facts,  under 
a  long  line  of  decisions  in  this  state,  it  must  be  held  tiiat  the 
plaintiff  was  entitled  to  recover.  (Ogbum  v.  Connor,  46  CaL 
350,  [13  Am.  Rep.  213] ;  Lamb  v.  Reclamation  Dist.,  73  CaL 
125,  [2  Am.  St.  Rep.  775,  14  Pac.  625] ;  MeDanid  v.  Cum- 
mings,  83  CaL  519,  [23  Pac  795] ;  Gray  v.  McWUUams,  98 
CaL  163,  [85  Am.  St.  Rep.  163,  32  Pac.  976] ;  Las  Angdes 
Cemetery  Assn.  v.  Los  Angeles,  103  Cal.  467,  [37  Pac  375] ; 
Budel  V.  Los  Angeles  County,  118  Cal.  288,  [50  Pac  400] ; 
Cushing  v.  Pires,  124  Cal.  665,  [57  Pac  572] ;  Larrabee  v. 
Claverddle,  131  Cal.  99,  [63  Pac  143].) 

Other  points  made  by  the  appdlants  are :  1.  The  refusal  of 
the  court  to  admit  '^a  topographical  sheet  of  the  United  States 
geological  survey"  covering  the  locality  in  controversy;  2. 
The  admission  of  the  plat  put  in  evidence  by  the  plaintiff; 
and  3.  The  indefinite  character  of  the  judgment  with  refer* 
ence  to  the  injunction  adjudged.  As  to  the  first  two  of  these, 
it  18  by  no  means  dear  that  any  error  was  eommitted;  but  if 


Jvlj,  1905.]  Hayden  v.  Collins.  259 

there  was,  the  admission  of  the  evidence  in  the  one  case,  or  its 
exdnsion  in  the  other,  could  have  had  no  eflPect  upon  the 
result.  As  to  tiie  last  point,  we  think  the  judgment  is  as 
definite  as  it  was  practicable  to  make  it.  Nor  does  the  objec- 
tion urged  to  it  by  the  appellants  apply.  It  is,  indeed,  ad- 
judged, that  the  defendants  abate  the  nuisance  by  removing 
the  embankment  or  dike  made  by  them  and  filling  up  the 
ditch  to  its  former  level,  and  that  they  be  enjoined  from  a  fur- 
ther continuance  of  said  embankment  and  ditch  in  its  present 
eondition.  But  it  is  also  provided  that,  **the  said  defend- 
ants, as  an  alternative  for  the  doing  of  said  acts,  may  make 
such  other  suitable  and  proper  provision  for  the  care  of  the 
storm  waters  which  naturally  reaeh  the  southerly  end  of  said 
lot  21  as  that  no  greater  portion  of  said  storm  waters  will 
flow  onto  the  lands  of  plaintiff  than  flowed  thereon  before 
the  defendants  made  the  aforesaid  changes  on  their  lands.'' 
The  judgment  and  order  are  affirmed. 

Allen,  J^  and  Gray,  P.  J.,  concurred. 


[No.  45.    Tbbd  Appellate  I)i8triefe.^Jiify  5.  1905.] 

SABAH    C.   HAYDEN,   Incompetent,  by  A.   L.   Westing, 
Quardian,  Respondent,  v.  F.  H.  COLLINS,  Appellant. 

Ejtxctmxnt  Against  Tknant  at  Will — Tkbionation  or  Tenancy— 
KoncB  TO  Qdtf— BirusAL  to  Subsenbeb  Possession — ^Unlawful 
Detainxb. — A  eomplaint  alleging  plaintiff's  ownership  and  right 
of  poesesBion  of  the  premises  described,  that  a  tenancy  at  will  of 
the  defendant  had  been  determined  bj  notice,  and  that  defendant 
after  three  days  from  the  notice  to  qnit  refused  to  qnit  the  prem- 
ises, and  still  occupies  the  same,  and  stating  the  rental  value  of 
the  premiees,  and  praying  for  restitution  thereof,  for  treble  dam- 
ages, and  for  costs,  states  a  cause  of  action  in  ejectment  and  for 
relief  which  may  be  granted  in  such  action;  aud  it  is  immaterial 
in  the  absence  of  any  ambigpiity  or  uncertainty  that  the  facts 
stated  may  also  show  a  cause  of  action  in  unlawful  detainer. 

iBi — Issues  as  to  Title — ^Findinos  and  Judgment — Untenable  Ob- 
jection.— Where  defendant  took  issue  upon  plaintiff's  ownership 
and  right  of  possession  and  set  up  title  in  himbelf,  the  issues 
were  properly  inyolved  and  tried  in  the  action  of  ejectment;  and 
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where  findiiigB  and  judgment  thereapon  wen  in  favor  of  pbdntiif , 
the  objection  of  defendnnt  that  title  eooM  not  be  tried  or  found  in 
an  aetion  of  nnlawfiil  detainer  nrast  be  deemed  inapplieable. 

In^ — ^DxKD  ROM  PL4ZMnvr  to  BsmiBAiiT— Diuvibt  Esskntial  10 
TrFLT— Insutfiount  Ebobow— Txstamxmtakt  DisPOsmoM.-— Con- 
ceding that  a  deed  from  plaintiif  to  defendant  was  tniBeient  in 
form,  it  did  not  pass  title  where  there  was  no  delivery  with  that 
intent.  A  delivery  in  eeerow  was  not  suffleient  where  it  was  not 
irrevocable,  and  the  deed  was  not  intended  to  take  effect  nntO 
after  her  death,  and  was  in  fact  revoked  hj  her,  and  when  last 
aeen  was  f  onnd  in  her  possession.  The  law  does  not  allow  a  testa- 
mentary disposition  by  deed. 

In. — AoREBMBNT  TO  Dxvisi  PBOPBirT— iNSUivfomn  Paoor. — ^An 
agreement  to  devise  property  from  plaintiff  to  the  defendant  most 
be  established  by  clear  and  convincing  evidence;  and  where  the  evi- 
dence is  vague  and  unsatisfactory  as  to  the  terms  of  any  agree- 
ment, and  does  not  show  a  meeting  of  minds  on  any  definite 
proposition,  and  shows  that  everything  was  dependent  nx>on  the 
plaintiff's  win,  and  that  defendant  did  not  perform  the  expected 
services,  equity  cannot  protect  the  defendant  in  possession  by 
enforcing  an  agreement  to  devise. 

In. — PoBSBSSiON  BT  Pkrmission — TsNAKOT  AT  WiLX<. — ^Whcre  the  de- 
fendant entered  into  the  possession  of  the  property  of  plaintiff 
by  her  permission,  without  valid  agreement  or  transfer  of  title, 
he  became  a  tenant  at  will  of  the  plaintiff. 

Id. — ^Monvn  ob  Disibxs  or  Guabdian — Oonvzbsations  Inadiossibls. 
— ^The  motives  of  the  guardian  and  what  he  believed  and  desired 
were  immaterial;  and  eonversations  between  the  guardian  and  the 
defendant  and  his  wife  were  inadmissible,  where  it  appears  that 
the  guardian  had  never  talked  with  his  ward  about  the  matter 
in  eontroversy,  and  knew  nothing  concerning  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    W.  B.  Nutter,  Judge. 

The  f  aetB  are  stated  in  tiie  opini<m  of  tiie  eoort 

A  H.  Carpenter,  for  Appellant 

Nieol  &  Orr,  and  E.  P.  Foltz,  for  Bespondent 

McLAUQHLIN,  J. — This  action  was  brought  to  recover  the 
possession  of  certain  real  property  in  the  city  of  Stockton. 
The  complaint  was  filed  May  23,  1903,  and  the  following  f aets 
are  therein  aptly  and  sufficiently  stated :  1.  The  due  appoint- 
ment and  qualification  of  the  guardian;  2.  That  the  action 
was  brought  in  behalf  of  the  inoompetait;  3.  ''That  aaid 
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Sarah  C.  Hayden  is,  and  was  at  all  times  hoein  mentioned, 
the  owner,  and  ia  now  entitled  to  the  posBesaion  of  the  prem- 
ises"; 4.  That  on  September  24,  1901,  defendant  '^became  a 
t^iant  at  will  of  said  premises,''  and  ''that  he  was  at  all 
times  herein  mentioned,  and  now  is  in  posBession  thereof"; 
5.  That  on  April  2,  1903,  said  defendant  was  served  with  a 
notice  in  writing,  signed  by  said  incompetent,  by  her  said 
guardian,  requiring  said  defendant  to  quit  said  premises, 
and  to  deliver  up  possession  of  the  same  on  or  before  May 
3,  1903 ;  6.  That  on  May  19,  1903,  defendant  was  served  with 
a  similar  notice,  requiring  him  to  quit  and  deliver  up  pos- 
session of  said  premises  within  three  days  after  such  notice ; 
7.  ''That  said  defendant  has  refused  and  neglected  and  stilJ 
refuses  and  neglects  to  quit  said  premises,  and  still  occupies 
the  same" ;  8.  That  the  monthly  rental  value  of  the  property 
is  fifteen  dollars.  The  prayer  was  for  restitution  of  the 
premises,  for  treble  damages,  and  costs  of  suit 

The  demurrer  was  properly  overruled.  The  arguments  of 
counsel  and  the  authorities  cited,  go  to  the  sufficiency  of  the 
pleading  as  a  complaint  in  forcible  entry  and  detainer,  or 
unlawful  detainer.  We  are  not  concerned  with  technical 
questions  as  to  the  proper  designation  of  an  action.  It  is  for 
us  to  determine  whether  the  complaint  states  any  cause  of 
action  entitling  the  plaintiff  to  any  relief  at  law  or  in  equity. 
{Boiner  v.  Schroeder,  146  Cal.  411,  [80  Pac  517] ;  Rogers  v. 
Duhart,  97  Cal.  505,  [82  Pac.  570] ;  Grain  v.  Aldrich,  38  Cal. 
521,  [99  Am.  Dec.  423] ;  Walsh  v.  McKeen,  75  Cal.  522,  [17 
Pac.  673].)  In  the  complaint  before  us  it  is  alleged  that 
plaintiff  is  the  oumer  and  entitled  to  the  possession  of  the 
premises ;  that  the  tenancy  at  will  had  been  determined ;  and 
that  defendant,  after  due  notice,  refused  to  surrender  pos- 
session, and  remained  in  the  occupancy  of  said  premises. 
These  averments  state  a  cause  of  action  in  ejectment,  and  the 
prayer  is  for  the  relief  which  may  be  granted  in  such  an  ac- 
tion. (Civ.  Code,  see.  3345;  McKissick  v.  Ashby,  98  Cal. 
424,  [33  Pac  729] ;  Wise  v.  Eveland,  134  Cal.  617,  [66  Pac. 
1082] ;  HoUoway  v.  OaUiac,  47  CaL  476;  Payne  v.  Treadwell, 
116  CaL  243;  McCarthy  v.  Yale,  39  Cal.  586;  Moore  v.  Mor- 
row,  28  CaL  554.)  In  the  absence  of  any  ambiguity  or  un- 
certainty it  is  no  objection  that  the  facts  stated  may  also 
show  a  causa  of  action  in  unlawful  detainer,  or,  mayhap,  to 
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quiet  title.  {Adams  v.  Helhing,  107  Cal.  302,  [40  Pac.  422] ; 
Brison  v.  Brison,  90  Cal.  329,  [27  Pac.  186].) 

The  defendant,  answering,  denied  that  plaintiff  was  the 
owner,  or  entitled  to  possession,  and  set  up  title  in  himself, 
under  a  conveyance  executed  by  the  incompetent  August  24, 
1902.  He  also  claimed  under  an  agreement  to  convey  and 
make  testamentary  disposition  to  him  of  this  and  other  prop- 
erty. The  agreement  so  pleaded  was  considered  by  this  court 
in  another  proceeding  between  the  same  parties,  and  it  is, 
therefore,  unnecessary  to  give  its  terms  here.  (See  Estate  of 
Hayden,  ante,  p.  75.)  The  cause  was  tried  without  a  jury, 
and  the  court  found  in  accordance  with  the  averments  of 
the  complaint  and  against  the  averments  contained  in  the 
answer.  Judgment  was  entered  decreeing  that  plaintifF  have 
and  recover  possession  with  fifteen  dollars  damages  and  costs. 
The  judgment  also  recited  th&t  the  plaintiff  was  entitled  to 
a  writ  of  possession.  From  this  judgment  the  plaintiff  ap- 
peals upon  a  bill  of  exceptions.  It  is  first  contended  that 
the  court  erred  in  admitting  evidence  pertinent  to,  and  find- 
ing on,  the  question  of  ownership.  This  contention  is  based 
on  the  proposition  that  the  title  is  not  involved,  and  that 
evidence  to  show  ownership  is  not  admissible  in  actions  of 
forcible  entry  and  detainer  or  unlawful  detainer.  Conced- 
ing the  premise^  the  conclusion  does  not  follow.  Title  and 
right  of  possession  are  certainly  involved  in  the  case  at  bar. 
The  parties  made  the  issues,  and  the  court  could  not  limit 
the  scope  of  the  inquiry  nor  refuse  to  find  on  questions  so 
dearly  in  dispute. 

We  have  seen  that  the  pleadings  presented  a  ease  in  eject- 
ment, and  no  matter  what  the  action  might  be  styled  or  called, 
the  court  was  compelled  to  admit  the  evidence  and  find  on  the 
issues  so  pointedly  presented  for  trial  and  decision.  (Mar- 
shal V.  Shatter,  32  Cal.  176;  McCarthy  v.  Brawn,  113  CaL  18, 
[45  Pac.  14] ;  Eva  v.  Symons,  145  Cal.  202,  [78  Pac.  648] ; 
Nuttall  V.  Love  joy,  90  Cal.  167,  [27  Pac.  69] ;  Estate  of 
Toomes,  54  Cal.  517,  [35  Am.  St.  Rep.  83].)  The  case  was 
evidently  tried  on  the  theory  that  title  and  right  of  possession 
were  both  involved,  for  the  next  contention  of  appellant  to 
be  noticed  is,  that  the  finding  that  plaintiff  owns  the  prop- 
erty is  not  sustained  by  the  evidence.  This  point  is  so  in- 
timately connected   with  assaults  on  the  frn<^4Tign  toudumg 


July,  1905.]  Hayden  v.  Collikb.  268 

the  deed  and  agreement  relied  upon  by  apx)6llant  that  all  of 
these  questions  will  be  considered  together.  It  is  claimed 
that  the  evidence  shows  title  and  right  of  possession  in  appel- 
lant. This  contention  rests  on  the  assumption  that  the  ex- 
istence and  validity  of  both  the  deed  and  agreement  were 
established  It  seems  to  be  admitted  that  the  title  is  in 
plaintiff,  unless  it  passed  under  one  or  the  other  of  these 
alleged  transfers  or  contracts. 

The  evidence  relating  to  the  execution  of  and  property  con- 
veyed in  the  deed  is  far  from  satisfactory.  But,  granting 
that  it  was  sufScient  in  form  and  substance,  still  it  could  not 
and  did  not  pass  title.  Delivery  with  intent  to  pass  title  is 
essential  to  a  valid  conveyance  of  real  property.  (Black  v. 
Sharkey,  104  Cal.  280,  [37  Pac.  9391 ;  Kenney  v.  Parks,  137 
Cal.  531,  [70  Pac.  556].)  Appellant  admits  that  the  deed 
was  never  delivered  to  him,  but  seems  to  rely  on  a  delivery  in 
escrow.  But  it  is  absolutely  essential  to  the  validity  and 
effectiveness  of  a  deed  in  escrow  that  it  be  delivered  to  a  third 
person  for  the  grantee,  beyond  any  power  in  the  grantor  to 
recaU  or  revoke  it.  The  grantor  must  clearly  and  unequivo- 
cally evidence  an  intent  and  purpose  to  part  with  the  posses- 
sion and  control  of  the  deed  for  all  time.  In  short,  the  de- 
livery and  transfer  must  be  irrevocable.  (Bury  v.  Young, 
98  Cal.  446,  [35  Am.  St  Rep.  186,  33  Pac.  338] ;  Kenney  v. 
Parks,  125  Cal.  146,  [57  Pac.  772] ;  Wittenbrock  v.  Cass,  110 
Cal.  1,  [42  Pac.  300].)  Sudi  was  not  the  case  here.  The 
lawyer  who  drew  the  deed,  and  who  says  he  held  it  to  be  de- 
livered on  the  death  of  the  grantor,  could  not  remember  any- 
thing Mrs.  Hayden  said  touching  this  point  so  vital  to  the 
validity  of  an  escrow.  He  evidently  did  not  understand  that 
it  had  been  delivered  to  him  beyond  any  power  of  recall,  for 
he  gave  it  to  the  grantor  with  other  papers  in  his  possession, 
upon  her  reque^st,  and  apparently  without  protest  or  question. 
Mrs.  Hayden  certainly  understood  that  it  was  under  her 
control,  for  she  did  recall  it  and  when  last  seen  it  was  in 
her  possession.  Then  there  is  another  salioit  fact,  not  only 
pointing  to  the  intent  and  purpose  of  the  grantor,  but  show- 
ing the  utter  impoteney  of  this  alleged  conveyance.  The 
lawyer  does  remember  that  it  was  distinctly  understood  that 
the  deed  was  not  to  take  effect  until  after  Mrs.  Hay  den's 
death.  This  clearly  shows  that  there  could  have  beep  no  sudi 
deiivay  as  is  requisite  to  the  vaUdity  of  any  deed     Tf  ihat 
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deed  was  not  effeethre  as  a  ccmyeyanee  dniing  the  life  of  the 
grantor,  it  oould  not  become  qniek  with  life  the  moment  she 
died.  If  delivery  with  intent  to  pass  title  was  not  accom- 
plished in  life,  it  certainly  oonld  not  be  accomplished  after 
death.  When  annihilation  as  to  this  world  and  its  concerns 
comes  upon  a  person,  all  power  to  act  is  gone,  and  it  is  the 
wise  policy  of  the  law  to  frown  upon  any  attempt  to  retain  in 
eternity  tiie  power  over  property  enjoyed  in  Ufe.  The  law 
does  not  allow  a  testamentary  disposition  by  deed.  The  deed 
which  falls  from  the  hands  palsied  by  death  is  void,  and 
equally  void  is  any  deed  which  remains  under  the  control  of 
the  grantor  until  the  cord  of  such  control  is  severed  by  the 
final  call.  The  essential  element  of  delivery  while  power  to 
deliver  remains  cannot  be  dispensed  with.  If  the  title  does 
not  vest  when  the  deed  is  delivered,  it  does  not  vest  at  aUL 

The  undisputed  evidence  shows  that  this  was  never  in- 
tended, and  therefore  if  the  deed  was  ever  made  it  did  not 
pass  title.  It  seems  dear,  however,  that  no  agreanent  to 
make  testamentary  disposition  of  this  or  any  other  property 
was  shown.  Such  agreements  must  be  established  by  dear 
and  convincing  evidence.  The  services  to  be  performed  by 
the  benefidary  must  be  such  that  th^  cannot  be  adequatdy 
compensated  in  money,  and  they  must  be  fully  performed  by 
such  beneficiary  before  full  performance  can  be  enforced. 
(Owens  V.  McNaUy,  113  Cal.  451  [45  Pac  710] ;  McCdbe  v. 
Healy,  138  Cal.  86,  [70  Pac.  1008].)  The  evid«ice  here  is 
vague  and  unsatisfactory.  Appellant  seems  to  be  at  sea 
touching  its  most  essential  terms.  He  is  sure  that  he  was 
to  get  certain  property,  but  whether  he  was  to  get  title  by 
present  conveyance,  by  parol  gift,  by  deed  in  escrow,  or  1^ 
will,  is  more  than  he  can  say.  A  thorough  analysis  and  study 
of  the  evidence  convinces  us  that  nothing  was  said  or  done  to 
indicate  an  agreement.  There  was  no  meeting  of  minds  on 
any  definite  proposition  made  by  any  of  the  parties.  Noth- 
ing is  indicated  more  than  that  Mrs.  Hayden  at  one  time, 
probably  intended  to  remember  appellant  in  her  will,  or  "do 
something  for  him."  He  came  there  at  her  request  and  lived 
with  her.  He  had  her  house,  rent  free,  the  use  of  wood  fur- 
nished from  her  property,  and  pursued  the  even  tenor  of  hia 
way,  working  at  his  trade  most  of  the  time.  In  fact,  it  seems 
that  he  went  about  his  business  in  the  usual  way  and  devoted 
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but  little  time  to  her  or  her  concerns.  True,  he  boarded  her 
for  a  time,  but  it  seems  that  he  kept  an  account  against  her 
for  articles  furnished.  We  are  left  groping  touching  the 
causes  whieh  induced  a  change,  but  it  appears  that  about  Feb- 
ruary 1,  1903,  Mrs.  Hayden  employed  a  servant  who  waited 
upon  her,  and  cooked  for  her  employer  and  herself.  Mrs. 
Hayden  paid  for  the  provisions  and  paid  the  servant  This 
and  more  is  gleaned  from  his  evidence,  and  from  the  same 
source  we  derive  the  knowledge  that  she  was  to  give  him  the 
property  if  she  wanted  to,  that  everything  was  dependent 
on  her  wUL 

From  the  foregoing  it  is  apparent  that  there  was  no  agree- 
ment, and  that  if  there  was  he  failed  in  the  performance 
thereof.  But  conceding  that  such  an  agreement  existed,  we 
have  been  cited  to  no  law  giving  countenance  to  the  proposi- 
tion that  an  agreement  of  this  kind  could  operate  to  deprive 
the  incompetent  of  her  property,  or  any  rights  pertaining 
thereto,  during  her  lifetime.  Equity  will  enforce  the  full 
performance  of  such  contracts,  where  the  beneficiary  has  fully 
perfonned  his  part  of  the  agreement.  But  it  will  never  com- 
pel performance  by  one  party  when  there  can  be  no  certainty 
that  the  other  party  even  intends  to  carry  out  the  promises 
made  by  him.  To  tie  up  her  property  and  deprive  her  of  :-ts 
oijoyment  and  use,  while  he  remained  free  to  do  as  he  pleased, 
would  be  intolerable.  (O'Brien  v.  Perry,  130  Cal.  528,  [62 
Pac  927];  Civ.  Code,  sec.  3390.)  Equality  is  equity,  and 
there  could  be  no  equality  of  benefits  or  burdens  if  onerous 
restrictions  were  imposed  upon  one  party  to  the  agreement, 
while  the  other  could  perform  or  repudiate  according  to  his 
pleasure,  interest,  or  whim. 

From  the  negative  pregnant  in  the  answer,  aided  by  the 
decree  of  distribution  introduced  in  evidence,  it  follows  that 
the  title  was  in  Mrs.  Hayden;  and  this,  coupled  with  the 
above  considerations  as  to  the  invalidity  of  both  deed  and 
agreement,  points  to  the  conclusion  that  the  findings  relating 
to  ownership,  i>03session,  and  the  agreement  are  fully  sus- 
tained by  the  evidence.  The  appellant  entered  and  remained 
in  x)06session  by  permission  of  the  owner.  This  made  him  a 
tenant  at  will.  (Jones  v.  Shay,  50  Cal.  509 ;  Wood  on  Land- 
lord and  Tenant,  p.  48.)  The  appellant  did  not  deny  that  the 
notices  to  quit  were  served.  His  denial  went  only  to  the  fact 
that  Mrs.  Hayden  did  not  herself  sign  the  notices. 
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We  regard  the  other  findings  and  all  evidence  relating  to 
them  as  entirely  immaterial.  The  motives  of  the  guardian, 
what  he  believed  or  desired,  had  nothing  whatever  to  do  with 
the  issues  to  be  tried.  There  could  be  no  prejudicial  error  if 
the  findings  and  rulings  in  this  regard  were  all  wrong. 
{Clavey  v.  Lord,  87  Cal.  421,  [25  Pac.  493] ;  Costa  v.  SUva, 
127  Cal.  354,  [59  Pac.  695] ;  GHmbley  v.  Harrold,  125  CaL 
31,  [73  Am.  St.  Eep.  19,  57  Pac.  558] ;  Corker  v.  Corker,  87 
Cal.  651,  [25  Pac.  922].)  The  rulings  on  evidence  relating 
to  the  execution  and  contents  of  the  alleged  deed  were  more 
than  liberal  to  appellant;  no  doubtful  question  as  to  the 
admissibility  of  such  evidence  was  resolved  against  him.  The 
conversations  between  the  guardian  and  Mr.  and  Mrs.  Collins 
concerning  the  agreement  were  inadmissible.  The  self-serv- 
ing declarations  of  3ither  husband  or  wife  would  be  plainly 
irrelevant,  and  if  they  were  against  appellant's  interest  the 
rulings  were  not  prejudicial.  The  guardian  had  testified  that 
he  had  never  talked  with  Mrs.  Hayden  about  the  matter  and 
knew  nothing  concerning  it.  It  is  obvious  from  this  that 
anything  he  might  say  could  not  deprive  his  ward  of  her 
property  or  rights.  The  other  rulings  on  evidence  were  so 
clearly  right  that  it  could  serve  no  good  or  useful  purpose 
to  dwell  upon  them. 

The  judgment  is  affirmed. 

Buckles,  J.,  and  Chipman,  P.  J.,  eoneorred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
tlie  supreme  eourt  on  September  1,  1905. 


[No.  29.    Third  AppeDato  I>i8triet.-.Jiil7  5,  1905.] 

J,  J.  BUHMAN,  JR.,  et  aL,  Appellants,  v.  NICB[BLS  & 
BROWN  BROS.,  a  Corporation,  Respondent 

UhIaA.wtul  Dktad^kb — Executors'  Saia  of  Leassd  Propsbtt — Inxt- 
TSOTUAL  Appeal  pbom  Gonfismation — ^DEifUBBXB  to  Answkb. — 
WlMre  the  eomplaint  in  unlawful  detainer  Btates  a  eauBe  of  aetion 
m  favor  of   plaintiffs  as   pnrehasers  of  the  leased   property   at 
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ezeeators'  sale  eoniirxned  to  them,  an  answer  not  denying  its  aver- 
menta,  and  merelj  pleading  a  sale  to  the  defendant  and  a  pending 
appeal  bj  defendants  from  the  order  of  confirmation  to  plaintiffs, 
whieh  it  shows  to  be  ineffectual  for  failure  to  file  the  undertaking 
in  time,  states  no  defense,  and  a  demurrer  thereto  was  improperly 
ovefiuied. 

Id^ — Termination  of  Txnanot— Notiob— Stipoiation  in  Ioulse, — 
Where  the  lease  expressly  stipulated  that  in  ease  of  sale  of  the 
leased  premises  the  lessee  would  qtdt  and  surrender  the  said  prem- 
ises upon  thirty  days '  written  notiee,  when  the  notice  stipulated  was 
given  the  defendant  eonld  not  prevent  the  lease  from  lapsing, 
and  no  further  notice  of  three  days  was  required  to  sustain  an 
action  for  unlawful  detainer. 

Id. — Bkhuuung — ^Ajondicxnt  or  Mistasb  in  Answeb — ErFnrrivjENsss 
or  Appeal— Point  not  TTboed  on  Hsabino — PaoTEcnoN  or  Be- 
BPOMJENT. — ^A  rehearing  will  not  be  granted  to  allow  respondent 
to  amend  the  record  by  showing  a  mistake  in  the  preparation  of 
the  answer  as  to  the  effectiveness  of  the  appeal  therein  pleaded 
from  the  order  confirming  the  sale  to  plaintiffs,  where  no  such  point 
was  made  or  suggested  on  the  hearing,  and  no  notice  was  taken  l^ 
respondent  of  appellants'  argument  upon  the  ineffeetivenees  of  the 
appeal,  and  where  such  amendment  would  involve  an  amendment 
of  the  answer  of  which  respondent  may  avail  himself  in  the  trial 
eourt  The  ruling  adhered  to  by  this  court  will  not  prevent  the 
respondent  £rom  taking  every  advantage  whieh  his  appeal  may 
in  fact  give  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    H.  C.  Gesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Weber  &  Butherf ord,  for  Appellanta. 
BeH,  Yock  ft  Bell,  for  Bespondent. 

McSiAUGHLIN,  J. — Unlawful  detainer.  The  complaint 
eontains  allegations  showing  that  the  executors  of  the  last 
will  of  Charles  Robinson,  deceased,  leased  certain  real  prop 
erty  of  the  estate  in  Napa  County  to  the  defendant  corpora- 
tion, and  that  the  defendant  went  into  possession  under  said 
lease.  That  the  lease  contained  the  following  covenant:  **It 
is  further  mutually  understood  and  agreed  by  the  parties 
hereto,  that  in  case  of  a  sale  of  the  demised  premises  that  the 
said  second  party  will  quit  and  surrender  the  said  premises 
mpan  30  daifs'  ivritten  notice,  and  the  said  first  partiei  will 
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pay  to  the  said  second  party  the  actual  cost  or  expense  that 
said  second  party  may  have  been  put  to  in  putting  any  crop 
of  hay  or  grain  upon  said  premises.'*  That  the  will  of  Rob- 
inson^  deceased,  authorized  and  empowered  the  executors  to 
sell  any  property  of  the  estate,  without  order  or  notice,  at 
public  or  private  sale.  That  under  said  power  the  executora 
sold  the  leased  land  to  plaintifEs,  at  private  sale,  on  October 
15,  1902.  That  said  sale  was  reported  to  the  superior  couil 
on  November  26,  1902,  and  on  December  30,  1902,  an  order 
confirming  the  sale  was  made  and  entered.  That  pursuant 
to  said  sale  a  deed  was  executed  by  the  executors  on  said 
last-mentioned  day,  which  deed  was  delivered  to  plaintiflb  on 
January  29, 1903,  and  that  ever  since  said  date  they  have  been 
the  owners  of  the  premises.  That  on  the  fourth  day  of  Feb- 
ruary, 1903,  plaintifib  served  upon  defendant  a  written 
notice  stating  that  the  property  had  been  sold  to  plaintiffs, 
and  demanding  that  said  defendant  quit  and  surrender  pos- 
session of  said  premises  within  thirty  days  from  the  date  of 
said  service.  That  on  February  12th  following  a  notice  was 
served  by  plaintiffs  upon  defendant  demanding  that  defend- 
ant furnish  plaintiffs  with  a  statement  of  the  actual  cost  or 
expense  that  defendant  had  been  put  to  in  putting  in  a  crop 
of  hay  and  grain.  That  on  March  6,  1903,  plaintiffs  served 
upon  defendant  an  offer  in  writing  to  pay  defendant  for  put- 
ting forty  acres  into  hay  and  grain  at  a  cost  of  four  doUars 
per  acre.  That  defendant  failed  to  furnish  a  statement  of 
cost  and  expense  as  requested,  or  to  accept  the  offer  so  made, 
and  remained  in  possession  and  occupancy  of  the  premises 
and  refused  to  quit  or  surrender  x>06se8sion  of  the  same. 
Then  followed  an  averment  that  the  acreage  put  into  hay 
and  grain  amounted  '*to  about  forty  acres,  and  that  the  actual 
cost  or  expense  that  defendant  was  or  has  been  put  to  in 
putting  in  said  crop  of  hay  or  grain  does  not  exceed  $4.00 
per  acre."  Plaintiffs  then  further  alleged  that  the  value  of 
the  rents  and  profits  was  five  hundred  dollars  per  month. 
The  prayer  was  for  restitution  of  the  premises,  for  the  value 
^f  the  rents  and  profits  trebled,  and  for  costs.  Attached  to 
ind  made  a  part  of  the  complaint  was  a  copy  of  the  lease  in 
(vhich  the  monthly  rental  is  fixed  at  fifty  dollars  from  Janu- 
ary to  July  and  twenty-five  dollars  for  the  remainder  of  the 
fear.  Defendant,  answering,  alleged,  in  substance,  that  the 
executors  had  sold  the  land  to  defendant,  and  that,  as  such 
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purchaser,  defendant  bad  contested  the  confirmation  of  the 
sale  to  plaintiffs,  and  had  taken  an  appeal  from  the  order 
confirming  said  sale,  which  appeal  was  then  pending.  It 
appears  from  the  averments  of  the  answer  that  the  notice  of 
appeal  was  served  on  January  12,  1903,  and  that  the  under- 
taking on  appeal  was  not  filed  until  January  19,  1903,  seven 
days  after  the  notice  of  appeal  was  served.  The  pendency 
of  the  appeal  was  the  only  defensive  matter  pleaded  in  the 
answer,  and  none  of  the  averments  of  the  complaint  were 
denied  therein.  To  such  answer  the  plaintifib  demurred 
upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  defense  to  the  action.  The  court  overruled 
the  demurrer,  and  such  ruling  is  assigned  as  error.  The 
undertaking  on  appeal  not  having  been  filed  within  five  days 
after  the  notice  of  appeal  was  served,  the  appeal  was  in- 
effectual for  any  purpose.  (Code  Civ.  Proc.,  sec.  940;  San 
Francisco  Law  and  CoUeciion  Co.  v.  State,  141  Cal.  358,  [74 
Pac.  1047] ;  Hoyt  v.  Stark,  134  Cal.  179,  [86  Am.  St.  Rpp. 
246,  66  Pac.  223] ;  Robinson  v.  Templar  Lodge,  114  Cal.  41, 
[45  Pac.  998] ;  Reed  v.  Kimball,  52  Cal.  325.)  The  order 
overruling  the  demurrer  was,  therefore,  erroneous.  The 
respondent,  however,  claims  that  such  error  was  not  preju- 
dicial, and  that  upon  the  findings,  which  are  identical  with 
the  averments  of  the  complaint  and  answer,  the  judgment 
should  be  for  defendant  in  any  event.  This  contention  ia 
based  upon  the  proposition  that  the  notice  to  quit  and 
surrender  possession  given  pursuant  to  the  terms  of  the 
lease  merely  terminated  the  lease,  and  hence  a  further  notice 
styled  a  ^^ three  days'  notice  to  quit"  was  essential  before  an 
action  in  unlawful  detainer  would  lie.  The  covenant  in  the 
lease  was  that  the  defendant  would  ''quit  and  surrender  pos- 
session upon  30  days'  notice."  The  law  neither  does  nor  re- 
quires an  idle  act,  and  it  would  certainly  be  idle  to  require 
tiiree  days'  notice  to  quit,  in  view  of  the  express  stipulation 
of  the  parties  and  plaintiffs'  compliance  therewith.  The  de- 
fendant could  not,  by  any  act  or  acts,  prevent  the  lease  from 
lapsing,  and  under  such  conditions  no  further  notice  was  re- 
quired. (Code  Civ.  Proc,  sec.  1161;  Harloe  v.  Lambie,  132 
Cal.  136,  [64  Pac.  88] ;  Earl  Fruit  Co.  v.  Fava,  138  Cal.  76, 
[70  Pac.  1073] ;  Kelly  v.  league,  63  Cal.  68.)  Besides,  a 
rMflonable  construction  of  the  lease  leads  to  the  conclusion 
Ctutt  the  parties  understood  and  intended  that  a  sale  would 
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terminate  the  lease,  and  that  in  such  event  thirty  instead 
of  three  days'  notice  to  quit  would  be  necessary.  It  results 
that  the  complaint  did  state  a  cause  of  action,  and  that  the 
findings  in  accordance  with  such  complaint  would  not  sup- 
port, much  less  authorize,  a  judgment  for  defendant 

Appellants  ask  that  the  trial  court  be  directed  to  enter  judg- 
ment upon  the  findings  according  to  the  prayer  of  the  com- 
plaint. This  cannot  be  done.  The  lease  shows  the  rental 
value  which  may  be  trebled  (Civ.  Code,  sec.  3345;  Code  Civ. 
Proc.,  sec.  1174),  and  the  prayer  is  according  to  the  general 
averment  as  to  the  value  of  rents  and  profits.  Damages  in 
such  actions  as  the  one  at  bar  must  be  fixed  in  accordance  with 
rules  of  law.  (Civ.  Code,  sees.  3334,  3345;  Code  (Tiv.  Proc., 
sec.  1174;  Jack  v.  Sinsheimer,  125  CaL  566,  [58  Pac  130].) 
And  it  is  obvious  from  an  inspection  of  the  complaint  and 
prayer  that  it  would  be  disregarding  these  rules  to  award  the 
amount  asked  in  the  prayer.  The  defendant,  under  the  com- 
plaint, is  also  entitled  to  have  his  expense  and  cost  of  putting 
in  croi)s  of  hay  and  grain  ascertained.  This  cannot  be  done 
when  the  averment  is  as  indefinite  as  it  is  in  this  case,  for 
''about  forty  acres  at  a  cost  of  not  to  exceed  four  dollars  per 
acre''  would  be  an  uncertain  basis  upon  whieh  to  rest  the 
measure  of  defendant's  right 

The  judgment  is  reversed. 

Buckles,  J^  and  Chipman,  P.  J.,  eoncurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  1,  1905,  and  the  following 
opinion  was  rendered  thereon: — 

CHIPMAN,  P.  J. — ^The  petition  for  a  rehearing  is  denied. 

This  court  on  July  5,  1905,  reversed  the  judgment  which 
was  rendered  by  the  trial  court  in  favor  of  defendant  De- 
fendant now  asks  a  rehearing  on  the  ground  that  its  answer 
erroneously  alleged  that  the  notice  of  appeal  from  the  order 
confirming  the  sale  of  the  real  property  in  question  was  filed 
on  January  12,  1903,  when,  in  fact,  it  was  not  filed  until 
January  19,  1903,  on  which  day,  also,  the  undertaking  was 
filed.  As  the  record  stood  when  the  cause  was  submitted 
here,  it  appeared  by  the  answer  that  the  undertaking  was  not 
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ffled  five  days  after  the  notice  of  appeal  was  served,  and, 
hence,  as  we  held,  the  appeal  was  ineffectual  for  any  purpose. 

In  appellant's  brief  the  point  was  distinctly  made  and  at- 
tention was  specifically  drawn  to  the  allegations  of  the  answer, 
and  numerous  cases  were  cited  in  support  of  the  point.  Re- 
spondent took  no  notice  of  the  matter,  and  in  its  brief  made 
no  suggestion  that  there  was  any  clerical  or  other  error  in  the 
date  given  for  the  service  of  said  notice  of  appeal,  but  relied 
wholly  on  its  demurrer  to  the  complaint. 

The  supreme  court  has  denied  rehearing  in  numerous  cases 
(but  few  of  which  are  reported),  where  points  made  in  the 
hTiets  have  been  waived  or  presumably  confessed,  by  failure 
to  argue  or  notice  them,  and  afterwards  the  losing  party  has 
sought  to  have  the  same  points  heard  by  petition  for  a  rehear- 
ing. (See  Atherton  v.  Board  of  Supervisors,  48  Cal.  157; 
Dougherty  v.  Henarie,  49  Cal.  686 ;  People  v.  Northey,  77  Cal. 
618,  [19  Pac.  865,  20  Pac.  129].) 

In  the  present  case  the  court  had  every  reason  for  assum- 
ing that  the  facts  were  as  stated  in  the  answer,  and  we  do  not 
think  the  defendant  should  be  permitted  to  have  a  rehearing 
for  the  purpose  of  correcting  the  record  after  having  delib- 
erately ignored  the  matter  when  its  attention  was  called  to  it. 
Furthermore,  it  is  not  claimed  that  the  answer  as  printed  in 
the  record  is  other  than  the  answer  served  and  filed ;  the  claim 
is  that  a  mistake  occurred  in  its  preparation^  and  thus  we  are 
asked  in  effect  to  permit  an  amendment  of  the  pleadings, 
which  we  doubt  our  right  to  do.  We  have  less  hesitancy  in 
denying  in  view  of  the  fact  that  defendant  still  has  the  oppor- 
tunity to  fully  protect  its  rights  in  the  trial  court  The  rul- 
ing of  this  court  as  to  the  appeal  pleaded  in  the  answer  will 
not  prevent  the  defendant  from  obtaining  every  advantage 
which  his  appeal  may  give  hinL 

Upon  the  remaining  questions  discussed  in  the  opinion  on 
file  we  adhere  to  the  views  there  expressed. 

Buckles,  J.,  and  MeLaughlin,  J.,  concurred. 
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[No.  26.     Second  Appellate  District.— July  6,  1905.] 

A.   L.    CARPENTEE  et  al.,  AppeUants,  v.  MAUD    BICE 
IBBETSON  et  al.,  Respondents. 

Bunj>IN6  OONTBAOr — SUBBTAKTtAL  GOICFLIANCB — ^InDKPKNDXMT  PBOIHSB 

— ^DmcTS  IN  Staiswat — Mbasxtbx  of  Damages — ^Iupbopxb  Evi- 
DXNOB— Cost  of  New  Staibwat. — ^In  an  action  against  the  ownen 
of  a  building  hj  contractors  to  recover  the  balance  due  on  the 
contract,  and  for  extra  work,  where  plaintiffs  had  substantiall/ 
complied  with  the  contract,  which  contained  an  independent  prom- 
ise to  pay  before  the  commencement  of  the  work,  and  where  it 
appeared  that  alleged  defects  in  a  stairway  eonld  be  remedied  at 
moderate  cost,  the  measure  of  damages  therefor  is  merely  the 
detriment  suffered  from  breach  of  the  contract.  It  was  error  for 
the  court  to  admit  evidence  of  the  cost  of  a  new  stairway,  and  to 
render  judgment  therefor,  as  a  measure  of  damages  against  the 
plaintiffs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial  N. 
P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Borden  &  Carhart,  for  Appellants. 

Where  there  is  a  substantial  compliance  with  the  contract, 
the  contractor  may  recover  on  the  contract  less  detriment 
proximately  caused  by  a  breach  of  the  contract.  (Civ.  Code, 
sec.  3300;  PeopWs  Lumber  Co,  v.  Gillard,  136  Cal.  65,  68  Pac. 
576 ;  Perry  v.  QtLockenbush,  105  Cal.  307,  308,  38  Pac.  740 ; 
Marchant  v.  Hayes,  117  Cal.  669,  49  Pac.  840;  Harlan  v. 
Stuffleheem,  87  CaL  508,  25  Pac.  686 ;  Katz  v.  Bedford,  77  Cal. 
322,  19  Pac.  523;  Swain  v.  Seamans,  9  Wall.  257,  274;  Jfc- 
Kinney  v.  Springer,  3  Ind  59,  54  Am.  Dec.  470,  479,  and 
note.) 

Isidore  B.  Dockweiler,  for  Respondents. 

The  evidence  was  admissible  to  show  that  a  new  stairway 
was  required  to  remedy  the  defects  therein,  and  any  evidence 
to  the  contrary  is  conflicting  and  not  subject  to  review. 

SMITH,  J. — Appeal  from  a  judgment  for  the  defendants 
and  from  an  order  denying  the  plaintiffs'  motion  for  a  new 
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trial.  The  suit  was  brought  on  a  written  agreement  of  the 
plaintiffs  with  defendants  to  fnmish  all  inside  mill  work  for 
a  building  on  defendants'  premises,  as  per  detail  then  in 
their  possession,  among  whieh  the  following  appear  in  the 
specifications:  ''AH  interior  finish,  ete.,  to  be  constructed  of 
sdeeted,  even-colored  and  even-grained,  kiln-dried  lumber  of 
the  several  kinds  specified,  all  to  be  neatly  hand  smoothed, 
scraped  and  sandpapered  to  perfect,  smootii,  even  finish,  no 
tool  or  sandpaper  marks  to  be  left  on  same.  All  oak  finish 
and  finish  in  dining-room  below  architrave  to  be  secret  nailed- 
Balusters  (of  the  main  stairs)  to  be  .  .  .  glued  into  steps  and 
glued  into  rail";  the  contract  price  of  one  thousand  dollars 
to  be  paid  before  the  commencement  of  the  work. 

The  complaint  alleges  a  completion  of  the  work  in  accord- 
ance with  the  terms  of  the  contract,  and  that  plaintiffii  had 
been  paid  on  the  contract  price  the  sum  of  nine  hundred  dol- 
lars, leaving  unpaid — ^with  allowance  for  the  omission  of  cer- 
tain work  by  agreement — the  sum  of  $94.75,  with  interest; 
and  that  there  is  now  a  balance  due  and  owing  on  the  contract 
of  that  amount,  with  interest,  etc.  It  is  further  alleged  that 
extra  work,  described  in  separate  paragraphs  of  the  com- 
plaint, was  done  by  the  plaintiffii,  aggregating,  with  the  bal- 
ance unpaid  on  the  original  contract,  the  sum  of  $328.52; 
which  amount  the  complaint  alleges  is  now  due  and  owing  to 
plaintifh,  with  interest,  etc. 

The  answer  denies  the  completion  or  performance  of  the 
contract,  or  that  the  amounts  claimed  by  the  plaintiffs  are 
due;  and  in  a  cross-complaint  specifies  as  breaches  of  the 
contract  the  failure  of  plaintiffs  ''to  secret  nail  all  stair- work 
.  .  .  and  to  furnish  selected  lumber  for  aforesaid  work  and 
to  build  the  stairs  in  accordance  with  said  contract,"  etc. 

The  court  finds  the  plaintiffs'  allegations  to  be  true,  except 
that  it  finds  that  it  is  not  true  that  the  plaintiffisi  have  com- 
pleted the  contract  in  accordance  with  its  terms,  or  that  there 
is  now  due  to  the  plaintifib  the  several  amounts  alleged,  or 
any  sum  of  money  whatever ;  and  it  further  finds  that  plain- 
tiffs have  not  performed  or  completed  the  contract,  and  that 
they  have  ''neglected,  failed,  and  refused  to  secret  nail  all 
stair-work,  and  to  properly  put  in  the  balusters  of  the  stairs 
and  to  furnish  selected  lumber  for  said  stair-work,  and  to 
complete  the  stairs  referred  to  in  said  contract  in  accordance 
I  GftL  App.— 18 
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with  said  contract,"  etc.;  and  that  by  reason  of  said  failure 
the  defendants  have  suffered  damage  in  the  sum  of  $328.52, 
being  the  amount  claimed  to  be  due  on  the  contract  by  the 
plaintiffs. 

From  the  statement  on  motion  for  new  trial  it  appears  that 
the  defendants  were  permitted  to  prove  by  several  witnesseSy 
over  the  objections  of  plaintiffs,  the  amount  it  would  cost  to 
build  a  new  staircase  in  accordance  with  the  plans  and  speci- 
fications— ^the  amounts  as  given  by  the  several  witnesses  vary- 
ing from  four  hundred  dollars  to  six  hundred  dollars.  This 
was  the  only  evidence  of  damages  introduced  in  the  case, 
except  that  of  plaintiffs'  witnesses,  who  testified  that  the 
damages  resulting  from  the  defects  of  construction  would 
amount  only  to  a  few  dollars.  And  from  the  testimony  of 
these  witnesses  it  appears,  without  contradiction,  that  all  the 
defects  complained  of  could  be  remedied  at  a  trifling  expeaie, 
except  the  failure  to  secret  nail  the  stairs,  and  even  this,  it 
would  appear,  could  be  substantially  remedied  at  a  moderate 
cost 

On  this  state  of  the  record  the  points  are  made  by  the 
appellants  that  the  measure  of  damages  allowed  by  the  court 
was  not  the  true  one ;  and  that  there  was  no  evidence  to  jus- 
tify the  findings  of  the  court  as  to  the  extent  of  the  damages. 
Both  of  these  points,  we  think,  must  be  sustained.  The  case 
presented  is  one  of  substantial  compliance  with  the  contract, 
within  the  rule  laid  down  in  Perry  v.  Quackenbush,  105  CaL 
807  et  seq.,  [38  Pac.  740],  and  other  decisions  of  the  supreme 
court  cited  in  appellants'  brief;  and  from  the  findings  it  is 
apparent  that  it  was  so  regarded  by  the  court  It  is  also  to 
be  noted  that  the  payment  was  to  be  made  before  the  com- 
mencement of  the  work,  and  is,  therefore,  to  be  regarded  as 
an  independent  promise  within  the  rule  stated  by  Mr.  Anson 
in  his  work  on  Contracts,  page  377  et  seq.  The  measure  of 
damages,  therefore,  was  merely  the  amount  of  detriment 
suffered  by  the  defendants  by  reason  of  the  breaches  of  the 
contract,  and  as  to  this  there  is  no  evidence  in  the  record. 

Judgment  and  order  appealed  from  must  therefore  be  re» 
versed,  and  it  is  so  ordered. 

AUen,  J^  and  Qray,  P.  J^  ooneurred. 
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[No.  88.    Third  Appellate  Di8triet.->rii]7  6,  1905.] 

OHASLES   BACON,   Respondent,   v,   KBAENBT    VINB- 
TAED  SYNDICATE,  Appellant. 


roB— Flxxmore  of  Yinxtabd  raoM  Bxraonvx  DrroH— Lu- 
BIUTT  WOK  Dahaob. — The  owner  of  a  ditch  used  for  irrigation, 
one  of  the  head-g&tes  of  which  was  in  poor  condition  and  yery 
dsfeetiTe,  and  which  was  operated  in  sneh  a  defective  manner  that 
tha  water  flowing  therein  burst  from  it  and  flooded  plaintiif's 
Ttnejard  to  his  damage^  is  gniltj  of  negligence,  consisting  of  injury 
oecsaJomed  to  another  hj  want  of  ordinary  care,  and  is  liable  to 
plaintiff,  who  was  without  contribatozy    fault,  for  aH  resulting 


Idk— Pwop  OP  NxausBNOB— Declaration  or  Fokbman — HA»in.BB8 
Bbbqb. — Where  there  was  abundant  CYidence,  without  substantial 
conflict,  to  prore  the  defendant's  negligence,  error  in  the  admission 
of  the  declaration  of  defendant's  foreman  on  that  subject,  without 
tofScient  proof  of  his  authority,  will  be  deemed  harmlcsB. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  denying  a  new  trial  H. 
Z.  Austin,  Judge. 

The  faeis  are  stated  in  the  opinon  of  the  oourt 

11  K  Harris,  for  Api)dlant 

Frank  Kauke,  for  Bespondent 

BUCEIiES,  J. — ^This  is  an  action  for  damages  resulting 
from  flooding  the  plaintiff's  vineyard,  alleged  to  have  been 
eaused  from  the  negligence  and  carelessness  of  defendant  and 
its  agents  in  keeping  and  operating  certain  water-ditches, 
dams,  and  head-gates  therein  and  the  water  running  therein 
ooD  to  lands  of  defendant  for  irrigating,  and  which  lands  are 
near  those  of  plaintiff.  The  answer  specifically  denies  all  the 
allegations  of  the  complaint.  The  case  was  tried  before  the 
eourt  without  a  jury  and  the  judgment  was  for  the  plaintiff 
for  the  sum  of  $378  damages,  with  interest  thereon  at  seven 
per  cent  per  annum  from  date  untQ  paid,  and  for  $62.25 
eosts.  A  motion  was  made  for  a  new  trial  and  denied.  The 
appeal  is  taken  from  the  judgment  and  from  the  order  deny- 
ing the  motion  for  a  new  triaL 
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The  evidence  is  before  us  in  the  statement  settled  on  mo- 
tion for  new  trial,  from  which  evidence  it  appears  that  these 
are  undisputed  facts,  viz. :  1.  That  defendant  owned  an  arti- 
ficial  ditch  used  for  irrigating  his  field  of  alfalfa,  in  whioh 
ditch  are  several  head-gates  and  a  dam  to  increase  or  lessen 
the  flow  of  the  water  and  to  prevent  the  escape  of  the  water 
on  to  other  lands ;  2.  That  plaintiff  owns  a  vineyard  of  twenty 
acres  near  the  said  ditch ;  3.  That  the  grapes  in  said  vineyard 
were  near  ripening;  4.  That  grapes  in  a  condition  of  ripening 
would  be  injured  by  allowing  the  water  to  run  over  the  sur- 
face of  the  ground  around  the  vines;  5.  That  the  water  did 
escape  from  defendant's  said  ditch  and  did  flood  a  part  of 
the  plaintiff's  vineyard;  and  6.  That  plaintiff's  grapes  were 
damaged  by  reason  of  the  vineyard  being  flooded  by  the  water 
escaping  from  defendant's  ditch. 

There  is  no  claim  of  contributory  negligence,  and  there  is 
no  evidence  tending  to  show  that  plaintiff  was  in  any  way 
to  blame  for  the  flooding  of  his  said  vineyard.  The  defendant 
had  the  right  to  use  said  ditch  and  to  run  the  water  therein 
for  the  purposes  of  irrigating  his  fleld  of  alfalfa.  The  rule 
in  such  cases,  as  we  understand  it,  is  well  settled,  and  is 
this:  The  owner  of  an  artificial  ditch  through  which  floi^s 
water  for  domestic  uses  or  for  irrigation,  as  in  this  case,  is 
bound  to  keep  such  ditch  in  repair  so  that  the  water  running 
therein  will  not  break  through  or  escape  therefrom  and  dam- 
age the  land  or  crops  of  another,  and  that  if  through  any 
fault  or  negligence  of  his  in  not  properly  managing  the  ditch, 
or  keeping  it  in  repair,  the  water  does  escape  therefrom  and 
injures  the  lands  or  crops  of  another,  he  is  liable  and  the  law 
will  hold  him  responsible  for  whatever  damage  may  be  done. 
{Bichardson  v.  Kier,  34  CaL  75,  [91  Am.  Dec  681] ;  Shields 
V.  Orr  etc.  DUch  Co.,  23  Nev.  355,  [47  Paa  194] ;  Losee  v. 
Buchmann,  51  N.  H.  487.) 

Defendant  quotes  numerous  authorities  to  show  that  ^'one 
who  does  a  lawful  act  upon  his  own  premises  cannot  be  held 
for  injuries  resulting  unless  the  act  was  done  in  a  way  to 
indicate  negligence."  This  is  so  well  known  and  so  firmly 
a  part  of  our  system  that  there  is  no  need  of  repeating  the 
cases  here  in  which  the  doctrine  has  been  announced.  The 
evidence  for  both  plaintiff  and  defendant  here  shows  that 
at  least  one  of  the  head-gates  in  said  ditoh  was  in  a  poor  eon- 
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dition  and  very  defective,  and  operated  in  sneh  a  defective 
manner  that  the  water  flowing  in  said  ditch  burst  from  it  and 
ran  down  on  to  plaintiff's  vineyard  The  witnera  Harkneas, 
the  defendant's  foreman,  testified:  ^'This  head-gate  A  was 
leaking,  and  that  is  why  we  put  the  dam  in."  This  dam  was 
put  in,  however,  after  the  water  had  burst  out  of  the  ditch 
and  overflowed  a  part  of  plaintiff's  vin^ard  The  evidence 
dearly  shows  the  head-gates  in  said  ditch  were  defective,  and 
that  it  was  by  reason  of  their  defect  that  the  water  was  al- 
lowed to  flow  in  too  large  a  volume,  thus  rushing  out  and 
overflowing  plaintiff's  land  To  allow  the  head-gates  to  be- 
come leaky  and  so  they  would  not  hold  back  the  water  suffi- 
ciently to  keep  it  from  escaping  on  to  plaintiff's  vineyard  was 
ne^igenoe.  Negligence  is  deflned  to  be,  ^'injury  occasioned 
to  another  by  want  of  ordinary  care,"  etc  Had  the  water 
been  permitted  to  break  out  and  overflow  plaintiff's  vineyard 
at  a  time  when  no  injury  could  have  resulted  from  the  over- 
flow, then  there  would  have  been  no  negligence  in  a  legal 
sense,  because  no  injury. 

Error  is  claimed  by  the  court  permitting  witness  Gram- 
mett  to  testify  as  follows:  ^'On  one  occasion  ...  I  met  Mr. 
Tcherassy,  the  foreman  of  the  Kearny  "Vineyard  Syndicate ; 
on  Saturday  evening  I  met  him  in  town  and  had  a  conversa- 
tion with  him  in  regard  to  this  flooding  of  Mr.  Bacon's  vine- 
yard" Question.  ^'What  did  he  say  in  regard  to  how  it  was 
donet"  The  defendant  objected  to  the  question  on  the  ground 
that  it  was  incompetent,  irrelevant,  and  immaterial,  because 
Tcherassy  was  not  shown  to  be  the  foreman  for  the  defendant 
for  this  particular  ditch,  and  whatever  he  might  say  could 
not  bind  the  defendant  The  objection  was  overruled  and 
the  witness  answered:  ^^He  said  he  had  notified  the  ditch 
man  to  be  a  little  more  careful,  and  that  this  happened 
through  his  carelessness."  The  negligence  had  been  ccm- 
clusively  established  by  the  evidence  given  by  the  testimony 
of  the  witnesses  Bacon,  Dow,  and  Lewis,  the  last  being  a 
witness  for  the  defendant,  and  afterwards  corroborated  by  the 
witness  Harkness.  If  it  was  error  to  have  admitted  this 
evidence  it  could  not  have  injured  the  defendant.  While  it 
might  tend  to  prove  negligence,  yet  there  was  abundant  evi- 
dence, as  has  been  seen,  which  was  without  substantial  conflict 
on  that  point,  to  show  negligence  on  the  defendant's  part, 
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and  the  error  will  be  deemed  harmleBS.     (SUvarer  y.  Hansen, 
TI  Cal.  579,  [20  Pac.  136] ;  Code  OLt.  Proc.,  aec-  475.) 
The  jndgment  and  order  appealed  from  are  affirmed. 

Chipman,  P.  J^  and  MeLanghlin,  J.,  ooneorx^d. 


[No.  80.    Third  Appellate  Dlfltriet— Jnfy  6,  1905.] 

JOHN  T.  HARRINGTON,  Appellant,  v.  GBORQB  C-  PAR- 
DEE,  Governor  of  State,  Respondent 

OmcxBS— Nomination— OoNSSNT  or  Sxnatx— Oommission  Esskntul 
TO  Affointmxnt— Mandahxjs. — ^Where  the  goTemor  had  nomlitated 
an  ofSeer,  and  the  senate  had  advised  and  eonsented  to  his  appoint- 
ment, the  appointment  nevertheless  does  not  take  effeet  until  a 
eommission  has  been  issued,  and  where  no  commission  was  issued 
hy  the  governor  making  the  nomination,  mandamua  will  not  lie  to 
eompel  a  succeeding  governor  to  issue  the  eommission. 

Id. — ^BxECUTivs  Aor — ^Disobxixonabt  Powdl — ^In  issuing  a  eommissioii 
to  an  ofSeer,  the  governor  is  performing  an  executive  and  not  a 
ministerial  act,  and  is  acting  under  his  diseretionaiy  powers,  and 
maj  or  may  not  issue  the  commission,  though  the  senate  has  advised 
and  consented  to  the  appointment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sao* 
ramento  County  and  from  an  order  sustaining  a  demurrer 
to  the  complaint    J.  W.  Hughes,  Judge. 

The  facts  are  stated  in  tiie  opinion  of  the  eourt 

White  ft  IfiUer,  for  Appellant 

U.  S.  Webb,  Attomey-Gteneral,  for  Respondent 

BUCKLES,  J.— On  March  16,  1901,  Henry  T.  Gage,  who 
was  then  the  governor  of  the  state  of  California,  nominated 
the  plaintiff  to  the  office  of  trustee  of  the  California  Home 
for  the  Care  and  Training  of  Feeble-Minded  Children,  and 
transmitted  such  nomination  to  the  senate,  which  was  then 
in  session,  and  the  senate  duly  advised  in  and  consented  to 
the  nomination  and  appointment  of  said  plaintiff.  Governor 
Gage  failed  to  issue  to  plaintiff  a  commission  as  trustee  of 
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said  home.  Gtoorge  C.  Pardee,  being  the  successor  of  Henry 
T.  Oage  as  governor  of  Califomia,  was  applied  to  to  issue  to 
plaintiff  said  commission,  and  the  governor  not  complying 
with  plaintiff's  request,  plaintiff  filed  his  petition  in  the 
superior  court  of  Sacramento  County  praying  for  a  writ  of 
mandate  commanding  the  governor  to  issue  to  him  said  com- 
mission. The  defendant  demurred  to  the  petition  on  the 
ground  that  it  did  not  state  facts  sufficient  to  entitle  plaintiff 
to  the  relief  sought.  The  demurrer  was  sustained.  From  the 
order  sustaining  the  demurrer  and  the  judgment  rendered 
thereon  this  appeal  is  prosecuted. 

The  plaintiff  in  his  brief  assures  us  that  '^The  question 
presented  to  the  court  below  and  argued  by  counsel  for  the 
respective  parties  was  this :  Has  the  governor  a  right  to  refuse 
to  issue  a  commission  after  he  has  transmitted  a  nomination 
to  the  senate  and  the  appointment  has  been  confirmed  by  the 
lattert  Or,  may  he  thereupon  ignore  his  own  action  and  the 
action  of  the  senate,  and  make  a  new  nomination  or  appoint- 
ment t"  The  trustees  of  said  home  are  "appointed  by  the 
governor  with  the  advice  and  consent  of  the  senate.''  (Act 
March  9,  1887,  Stats.  1887,  p.  69.) 

As  to  the  trustees  of  this  home,  the  governor  cannot  appoint 
when  the  senate  is  in  session  without  the  "advice  and  con- 
sent" of  that  body.  In  all  such  appointments  the  first  stop 
to  be  taken  is  the  suggestion  by  the  governor  to  the  senate  of 
the  name  of  a  person  for  the  office  and  to  ask  the  advice  of  the 
senate,  and  for  its  consent  for  him  to  appoint  such  person; 
the  second  step  is  the  advice  and  consent  of  the  senate  which 
is  manifested  by  a  resolution  certified  to  the  governor  and 
to  the  secretary  of  state,  and  the  third  and  last  step  is  the 
issuing  of  the  commission  signed  by  the  governor,  and  this 
18  the  evidence  of  such  appointment 

Plaintiff  contends  that  "nominate*'  and  "appoint"  are 
synonymous  terms  and  mean  the  same  thing,  and  that  there- 
fore when  the  governor  has  nominated  he  has  appointed. 
Doubtless  there  are  some  instances  where  these  terms  may  be 
used  to  mean  one  and  the  same  thing,  but  by  no  process  of 
reasoning  can  it  be  true  that  in  nominating  to  the  senate  the 
governor  is  appointing  the  person  to  the  office,  because  he 
eannot  appoint  without  the  advice  and  consent  of  the  senate. 
The  appointment  is  not  made  until  the  commission  is  issued. 
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and  issuing  the  same  is  the  last  act,  and  in  issuing  the  com- 
mission of  the  governor  is  performing  an  execatiye  and  not  a 
ministerial  act,  and  is,  therefore,  acting  under  his  discretion* 
ary  powers,  and  may  or  may  not  issue  the  commission,  al- 
though the  senate  may  have  advised  it  and  consented  that 
he  should  make  the  appointment.  Plaintiff  has  presented  no 
authority  which,  in  our  opinion,  tends  even  in  the  slightest 
degree  to  show  that  the  governor  has  exhausted  his  discretion- 
ary power  when  he  nominates  a  man  for  office  and  sends  the 
name  to  the  senate. 

Over  one  hundred  years  ago  it  was  held  by  the  supreme 
court  of  the  United  States  in  Marbury  v.  Madison,  5  U.  S. 
(1  Cranch)  137,  that  **The  last  act  to  be  done  by  the  presi- 
dent is  the  signature  to  the  commission;  he  has  then  acted  on 
the  advice  and  consent  of  the  senate  to  his  own  nomination. 
The  time  for  deliberation  has  then  passed  and  he  has  decided. 
His  judgment  on  the  advice  and  consent  of  the  senate  in 
concurring  with  his  nomination  had  been  made  and  the  officer 
is  appointed."  Defendant  has  presented  numerous  author- 
ities sustaining  and  approving  this  rule,  and  the  plaintiff  has 
brought  to  our  notice  no  case  holding  a  different  rule,  and 
we  have  been  unable  to  find  any.  This  doctrine  has  been 
cited  approvingly  in  every  case  in  this  state  which  involves 
a  like  question.  We  think  a  principle  established  so  long  ago, 
so  closely  adhered  to,  and  so  unanimously  sanctioned  by  all 
the  courts,  must  be  too  well  ingrafted  into  our  system  of 
government  to  be  disturbed  now. 

The  order  and  judgment  are  affirmed. 

Chipman,  P.  J.,  and  McLaughlin,  J.,  concurred. 
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[No.  88.    ThM  AppeDftte  Birtriet— Jnlj  6,  1905.] 

PACIFIC  PAVING  COMPANY,  ReBpondent,  t.  NICH- 
OLAS YIZELICH,  Appellant,  and  OEOBGfi  FINE- 
BOHNEB,  Co-Defendant 


AiiaisfiiiiJiT  ypKicmBuaM  ow  Lnoi— O^up  uuLnoii  io  Abdb 
Ajtotbb  Bun— ^UMicsiiT  AooosDme  to  Pa^TXR  of  OoMPLAmr— 
Waivsb  or  Bbfbots. — ^A  itipnlatioii  in  an  aetion  to  foreelose  the 
lien  of  a  street  ■■wewiiiieBt  made  after  demurrer  orermled  tliat 
defendant  need  llle  no  answer,  and  that  the  aetion  shall  abide 
the  result  of  another  like  aetion  bj  the  same  plaintiif  against  an- 
other defendant,  and  if  that  is  deeided  for  plaintiif  Judgment  shall 
be  rendered  aeeording  to  the  prayer  of  the  eompkint,  upon  that 
eontingen^,  judgment  was  proper^  rendered  aeeording  to  sueH 
prayer,  notwithstanding  the  demurrer  was  improper^  overruled, 
and  the  eomplaint  was  def  eetiTe.  The  stipulation  was  a  waiver  of 
defeets. 

I9u— JuneioirT  bt  OtmsKiiT— Sbvxsw  upoh  AppaiLr— This  court  will 
not  review  a  judgment  rendered  by  eonsent,  and  a  Judgment  under 
stipulation  is  a  Judgment  by  eonsent* 

iDk — OoNSTBiTOTiOH  Of  JuDaMXHT. — The  Judgment  will  be  eonstrued  to 
eorrespond  with  the  prayer  of  the  eomplaint,  if  it  is  soseeptibU  of 
sueh  eonstruetion. 

lAr— DUlOBaiL  AM     TO     Oo-DKnOIDAlIT— FtNDINa — PaMUMFfiON     UFOK 

AppaiLr— Where  the  eomplaint  alleged  that  the  appellant  was  the 
sole  owner  of  the  property,  and  that  the  eo-def  endant  elaimed  some 
interest  therein,  it  must  be  presumed  upon  appeal  in  support  of  the 
Judgment  against  the  owner,  and  in  view  of  the  stipulation,  that 
the  aetion  was  properly  dismissed  as  to  the  eo-def  endant,  and 
that  no  finding  was  required  as  to  his  interest. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  B.  Webster,  and  C.  BL  Fairall,  for  Appellant 

James  A.  Louttit,  and  Ounnison,  Booth  &  Bartnett,  for 
Bespondent 

CHIPMAN,  P.  J. — Appeal  from  a  judgment  in  an  action 
to  foreclose  a  street-paving  lien.  A  general  demurrer  to  the 
aoBiplaint  was  OTerruled  with  leave  to  answer.    The  court 
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found  that  subsequently  the  parties  filed  the  following^  stipu- 
lation:— 

''It  is  stipulated  and  agreed  that  the  defendants  in  the 
aboye-entitled  actions  need  not  file  an  answer  in  said  actions, 
but  that  the  said  actions  shall  abide  the  result  of  the  action  of 
the  Pacific  Paving  Company  against  J.  L.  Mowbray,  5163, 
and  whateyer  judgment  may  be  finally  entered  in  said  actions 
shall  also  be  entered  in  each  of  the  above-entitled  cases, 
whether  the  same  be  in  favor  of  the  plaintiff  or  defendants; 
and  if  in  favor  of  the  plaintiff,  then  in  eaeh  ease  according  to 
the  prayer  of  the  complaint 

''Dated  April  23rd,  1897. 

'^  Jas.  a.  LouTTTr, 

"Attorney  for  Plaintiff. 
"F.  H.  QouLD,  Jambs  H.  &  J.  E,  Budd, 
"Attorneys  for  Defendants." 

That  judgment  was  finally  entered  in  favor  of  plaintiff  in 
the  action  referred  to  in  said  stipulation,  and  on  these  find- 
ings the  court  entered  judgment  for  plaintiff  "for  the  sum 
of  $107.02,  being  the  amount  of  principal  and  interest  due  on 
assessment  against  the  lot  in  the  complaint  set  forth,  together 
with  the  further  sum  of  fifteen  dollars  attorneys'  fees  of 
plaintiff  herein  and  $14.80  costs  in  this  action.*' 

Appellant  makes  two  objections  to  the  judgment:  1.  That 
it  is  not  supported  either  by  the  complaint  or  by  the  stipula- 
tion; and,  2.  That  the  court  has  failed  to  find  all  the  mate- 
rial facts. 

1.  The  insuflSciency  of  the  alleged  facts  is  grounded  in  part 
upon  the  decision  in  Buckman  v.  Hatch,  139  CaL  53,  [72  Pac. 
445].  It  is  not  contended  that  the  court  had  not  jurisdiction 
of  the  subject-matter  and  of  the  person.  The  defect  in  the 
complaint  is  not  x)ointed  out,  but  we  may  assume,  as  it  seems 
not  to  be  denied  by  resx)ondent,  that  there  was  some  defect 
in  the  complaint  in  some  matter  of  substance.  The  record 
shows  nothing  but  the  complaint  (filed  December  2,  1893) ; 
demurrer  (overruled  January  29,  1894) ;  stipulation  (filed 
April  28,  1897) ;  findings  (filed  September  12,  1900) ;  judg- 
ment (entered  September  12,  1900) ;  and  notice  of  appeal 
We  think  the  court  was  authorized  to  enter  the  judgment 
"according  to  the  prayer  of  the  complaint,''  in  accordance 
with  the  stipulation  or  written  agreeonflnt  of  die  parties. 
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This  agreement  was  entered  into  more  than  tiiree  years  after 
tile  demurrer  was  oTermled,  and  manifestly  to  avoid  a  trial 
of  this  action  on  its  merits.  We  think  also  it  should  be 
deemed  to  constitute  a  waiver  of  defects  in  the  complaint  of 
which  the  demurrer  was  intended  to  take  advantage.  The 
plain  and  natural  meaning  of  the  agreement  was,  that  plain- 
tiff should  have  judgment  '*  according  to  the  prayer  of  the 
eomplainty"  regardless  of  defects  in  the  complaint,  on  con- 
dition only  that  plaintiff  recovered  final  judgment  in  the 
Mowbray  case,  presumably  similar  to  this  case.  When  the 
court  found  that  such  final  judgment  had  been  entered  and 
that  said  stipulation  had  been  entered  into  by  the  present  par- 
ties, the  conclusion  of  law,  as  the  court  found,  followed  from 
these  facts  *^that  plaintiff  is  entitled  to  judgment  as  prayed 
for  in  its  complaint.*'  (See  question  in  some  particulars 
discussed  in  Cook  v.  Lion  Fire  Ins.  Co.,  67  Cal.  368,  [7  Pac. 
784].)  It  was  held  in  Erlanger  v.  aouihem  Pacific  B.  B. 
Co.,  109  Cal.  395,  [42  Pac  81],  that  judgment  by  consent  will 
not  be  reviewed  whether  or  not  a  motion  to  dismiss  the  appeal 
be  made;  and  a  judgment  under  stipulation  is  a  judgment  by 
consent  (See,  also,  Hashing  v.  Jordan,  123  CaL  157,  [55 
Pac.  786] ;  2  Spelling  on  New  Trial  and  Appellate  Practice, 
see.  676,  and  notes.) 

But  api>ellant  suggests  that  if  the  judgment  is  based  upon 
the  complaint  it  is  invalid  because  the  amount  is  greater  than 
prayed  for.  The  prayer  demanded  $51.1898,  with  interest 
thereon  at  ten  per  cent  per  annum  from  September  13,  1892, 
to  rendition  of  judgment;  also  for  fifteen  dollars  attorneys' 
fees  and  taxable  costs.  The  court  gave  judgment  as  herein- 
above quoted.  Computation  shows  that  by  including  the  at- 
torneys' fees  of  fifteen  dollars  with  the  interest  on  the  prin- 
cipal sum  we  have  the  amount  of  the  judgment,  $107.02,  and 
deven  cents  more.  If  the  judgment  will  admit  of  this  cod- 
struction  it  is  slightly  less  than  prayed  for.  The  costs  are 
usually  taxed  separately  because  not  ascertainable  when  the 
judgment  is  entered.  We  must  give  the  judgment  such  con- 
struction as  will  support  it,  if  this  may  be  done  within  reason 
and  accepted  rules  of  construction.  (Davis  v.  Lezinsky,  93 
Cal.  126,  [28  Pac.  811].)  We  think  it  reasonably  clear  that 
the  sum  of  $107.02  was  meant  to  include  both  interest  and 
attorneys'  fees  with  the  prineipal,  for  the  judgment  reads 
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''the  sum  of  $107.02,  being  the  amoont  of" — and  fhen  enu- 
merates principal  and  interest  together  with  attorneys'  fees. 
It  is  true  the  language  used  does  not  i)oint  unmistakably  to 
this  meaning,  but  it  is  equally  susceptible  of  this  meaning  as 
of  the  meaning  contended  for  by  appellant.  Under  sudi  cir- 
cumstances we  do  not  think  the  ambiguity  warrants  revenaL 
Looking  to  the  pleadings  and  findings,  as  we  may  do  to  ascer- 
tain the  meaning  of  the  judgment,  the  amount  at  once  ap- 
pears to  include  prindpd,  interesty  and  attom^ys'  fees  al- 
lowed. 

2.  The  complaint  alleged  that  defendant  Finkbohner  has 
or  claims  some  interest  in  the  lot  inTolved,  upon  which  there 
is  no  finding.  Appellant  contends  that  failure  to  find  as  to 
Finkbohner 's  interest  is  fatal  to  the  judgment  The  action 
as  to  him  was  dismissed,  as  appears  from  the  redtals  of  the 
judgment  What  his  interest  in  the  lot  was,  if  any,  does  not 
appear;  the  complaint  alleged  that  defendant  Yiselich  was 
the  sole  owner,  and  it  is  the  owner  who  is  a  necessary  party. 
(Robinson  v.  Merrill,  87  Cal.  11,  [25  Pac  162].)  In  support 
of  the  judgment  and  in  view  of  the  stipulation  we  must  pre- 
sume that  the  action  as  to  Finkbohner  was  properly  dismissed, 
and  hence  no  finding  was  necessary  as  to  him. 

The  judgment  is  affirmed. 

McLaughlin,  J.,  and  Buckles,  J.,  eoneurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  flie 
district  court  of  appeal  on  August  31, 1905,  and  a  petitioii  to 
have  the  cause  heard  in  the  supreme  court  after  judgment  in 
the  district  court  of  appeal  was  denied  l^  the  supreme  court 
on  S^tember  2,  1905. 


[»«.  SS.    TbM  AppeDste  Disfcriet-M^  6,  1006.] 
L.  H.  BOOEBS,  Bespondent,  v.  J.  D.  BYEBS,  Appellant 

AoixoM  UPON  Note  and  Absolutb  Pbokisxs — ^Euum«  urow  Afpbax«— 
AioENDXD  OoMPLinre — OoNDinoNAL  Pbokosbs — ^Ksw  Cajjbm  or 
Action — Statutx  or  Lxiotationb. — ^Where  the  origiial  eompUnt 
dedared  xipon  a  note  and  upon  abaohite  promiMB  to  pay  the  mbm^ 
to  take  it  out  of  the  bar  of  the  atatate,  and  nprni  a  fonnflr  appeal  it 
«M  h«  tl»t  midmm  «f   eandWonai  prankai  HA  ao 
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tlie  eomplainty  an  amended  eomplaint  setting  np  eonditioDal  promiaai 
to  Jiaee  verba  mast  be  held  to  state  a  new  eauae  of  action,  npoa 
wliieh  the  statute  of  limitations  nms  to  the  date  of  its  filing,  and 
if  then  barred,  a  finding  to  the  eontraiy  cannot  be  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
am  County.    V.  A.  Kelley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Garoutte  ft  Goodwin,  for  Appellant 

E.  y.  Speneer,  H.  D.  Burroughs,  and  N.  J.  Barry,  for 
Bespondent. 

MoLAUOHLIN,  J. — ^ITpon  a  former  appeal  in  this  ease  the 
judgment  and  an  order  denying  a  new  trial  were  reversed 
beeause  there  was  a  fatal  variance  between  the  allegations  of 
the  original  complaint  and  the  proofs.  {Rogerg  y.  Byen^ 
127  Gal.  531,  [60  Pae.  42].}  It  was  there  held  that  certain 
letters  contained  conditional  promises  to  pay  and  did  not 
support  the  averments  of  the  complaint  After  the  remti* 
tiiur  was  filed  in  the  court  below,  the  plaintiff  amended  her 
complaint  by  declaring  ux)on  such  conditional  promises,  in 
separate  counts.  In  other  words,  she  stated  three  causes  of 
action,  each  of  which  rested  on  a  letter  from  defoidant,  con- 
taining a  conditional  promise  to  pay  a  certain  note.  The 
defendant  died  before  the  trial  and  the  executor  of  his  last 
will  was  substituted  as  defendant  in  this  action.  The  exec- 
utor answering  denied  the  allegations  of  the  amended  com- 
plaint, and  as  a  separate  defense  alleged  that  each  cause  of 
action  stated  therein  was  barred  by  the  provisions  of  section 
337  of  the  Code  of  Civil  Procedure.  The  court  found  for 
plaintiff  on  all  of  the  issues,  and  judgment  having  passed  for 
plaintiff  the  defendant  api>ealed.  In  the  bill  of  exceptions 
plaintiff  specifies  many  particulars  in  which  the  evidence  is 
insufficient  to  sustain  the  findings.  The  main  question  ar- 
gued in  the  briefs  arises  from  the  attack  on  the  finding  in 
respondent's  favor  on  the  statute  of  limitations.  It  is  con- 
ceded, and  under  the  evidence  it  must  be  held,  that  if  the 
causes  of  action  stated  in  the  amended  complaint  are  new 
and  different  from  the  cause  of  action  stated  in  the  first 
instance,  then  the  finding  in  question  is  erroneous.  We  think 
the  former  decision  is  absolutely  eoncfaudve  upon  this  ques- 


Brie  City  Iron  Works  v.  Tatum.     [1  Cal.  App, 

tdon.  The  letters  upon  which  the  causes  of  action  stated  in 
the  amended  complaint  are  based,  were  there  held  to  be  irrel- 
evant and  not  germane  to  the  cause  of  action  originally 
pleaded.  If  there  was  an  absolute  failure  of  proof,  and  the 
proof  consisted  of  these  letters,  it  follows  that  any  cause  of 
action  based  on  such  proof  must  be  foreign  to  the  cause  of 
action  stated  at  the  outset  If,  as  was  there  said,  the  former 
pleading  was  predicated  upon  ''one  promise"  and  the  letters 
evidenced  ''another  and  different  promise,"  it  needs  no  more 
than  the  mere  statement  of  the  proposition  to  show  that  the 
causes  of  action  are  different.  If  the  causes  of  action  were 
the  same,  then  certainly  the  evidence  which  would  sustain 
one  would  sustain  the  other,  and  vice  versa.  The  supreme 
court  having  said  that  the  original  action  was  based  upon  an 
unconditional  promise  to  pay,  and  that  the  letters  contain 
only  condUional  promises  to  pay,  it  follows,  necessariljr,  &om 
such  ruling  that  the  causes  of  action  stated  in  the  amended 
eomplaint  are  new  and  different  from  the  cause  of  action 
originally  pleaded.  The  causes  of  action  stated  in  the 
amended  eomplaint  having  accrued  more  than  five  years  prior 
to  the  filing  of  said  complaint,  they  were  barred  by  the  stat- 
ute of  limitations,  and  the  finding  to  the  contrary  is  therefore 
not  sustained  by  the  evidence. 
The  judgment  is  reversed. 

Buckles,  J.,  and  Chipman,  P.  J^  eonourred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  September  4,  1905;  Beatlgr,  G.  J.,  db- 
senting. 


[No.  4.    Fbit  AppeDat*  Distriet^-Jnlj  7,  1905.] 

EBIE  CITY  IRON  WOBES,  a  Corporation,  Appellant,  v. 
HBNET  L.  TATUM,  and  JOSEPH  BOWEN,  Eespond- 
ents. 

BAIA    Of    BUGEQfX— BXXAGH    OT    WABaANTT— MtASUBI    OF    DAMAOK^— 

Where  an  engine  waa  sold  upon  warranty  of  its  fitness  for  use  la 
naming  maehinery,  the  measure  of  damages  for  a  breach  thereof 
is  tte  eoEoesB  of  ^ahie  nidA  it  woold  hare  had  at  the  time  to  wUea 
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the  wamintjr  referred,  if  it  had  been  eomplied  with,  over  its  aetnal 
▼alue  at  that  time,  together  with  a  fair  compensation  for  the  loss 
incurred  hj  an  effort  in  good  faith  to  nse  it. 

Id. — OONSKQXTSMTIAL    DAMAGES-— BSASONABLB    CONTEMPLATION    OT    PA»- 

TDB3« — Oonseqaential  damages  are  recoverable  in  such  ease  only  in 
so  far  as  from  the  drenmstances  of  the  partieolar  ease  they  may 
be  reasonably  supposed  to  have  been  contemplated  by  the  parties 
when  making  the  contract  as  the  probable  result  of  a  breach. 
Id. — Besalb  of  Engine  upon  Wabrantt— Delay  in  Payment  by  Pur- 
chasers TO  SUBVENDSES — OOSTS  OP  SUIT — AtTOBNEY'B  FeBS. — 
Where  the  engine  was  resold  by  the  purchasers  upon  a  like  warranty, 
the  delay  of  the  purchasers  to  pay  for  the  breach  to  their  sub- 
vendees  cannot  be  reasonably  supposed  to  have  been  contemplated 
by  the  parties  to  the  original  sale,  and  the  costs  of  suit  of  which 
the  original  vendor  had  no  notice,  and  attorneys'  fees  paid  therein 
to  defend  against  the  rewarranty,  are  not  recoverable  against  the 
original   vendor   upon   its   warranty. 

lA.-— OOMPBOMISE    OP    DAMA0E8— InTEBBST    NOT    BbOOTEEABLB    ON    8UM 

Paid. — Where  the  purchasers  compromised  the  damages  with  their 
subvendees,  they  cannot  recover  any  interest  on  the  prineipal  Boa 
paid  against  their  original  vendor,  in  an  action  in  which  breach  of 
its  warranty  is  involved. 

Id. — ^Defects  not  Waived  by  Retention  op  Engine— Bemsdies  op  Pu»- 
OHABima — ^Rescission — Action — Counterclaim.— ^Defects  in  the  en- 
gine ifdiich  constituted  the  breach  of  warranty  were  not  waived 
by  retention  of  the  engine.  The  purchasers  had  the  option  either 
to  return  the  engine  and  rescind  the  eontraet,  or  retain  it  and  sue 
for  damages  for  the  breach,  or  may  counterclaim  the  damages  la 
an  aetion  for  the  purchase  money. 

Id. — Cbedit  pob  Repairs— Future  Damaoes  not  Waived.— A  eredit 
given  for  repairs  by  inserting  a  new  governor  in  the  engine,  which 
it  was  supposed  would  remedy  the  defects,  but  which  failed  to  do 
so,  does  not  constitute  a  waiver  of  future  damages,  or  of  expense 
incurred  in  the  continued  use  of  the  engine,  for  whieh  the  original 
vendor  is  liable.  Such  eredit  was  in  effect  a  payment  wUeh  the 
vendor  was  bound  to  make. 

In. — ^Delay  in  Presenting  Claim — ^Ezolusivb  Right  op  PuEOHAaKBa — 
Estoppel. — The  delay  in  presenting  the  claim  fdr  damages  for 
breach  of  warranty,  in  addition  to  the  eredit  for  repairs,  cannot 
constitute  an  estoppel  to  claim  further  damages  for  breach  in  view 
of  the  relations  of  the  parties  and  that  the  purchasers  had  the 
eselusive  right  to  handle  on  this  coast  articles  manufactured  by  the 
vendor,  and  were  charged  with  the  duty  to  advance  its  sales  and 
trade  on  this  coast. 

APPEAL  from  an  order  of  thu  Superior  Goart  of  the  City 
and  County  of  San  Franeisoo  denying  a  new  triaL  J.  OL  B» 
Sbbtazd,  Judctt. 
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The  facts  are  stated  in  the  opinion  of  the  oourL 
Edward  B.  Youngs,  for  Appellant 
J.  P.  Langhome,  for  Respondents. 

HALL,  J. — ^Plaintiff  brought  an  action  in  1895  againsi 
defendants,  wherein  it  alleged  that  defendants  were  indebted 
to  plaintiff  in  the  sum  of  $735  for  one  No.  9  Economic  boiler 
sold  to  defendants  by  plaintiff  January  25,  1895.  Defend- 
ants answered,  and,  besides  denying  said  indebtedness,  set 
up  a  counterclaim. 

In  the  counterclaim,  after  alleging  the  copartnership  of 
defendants,  and  that  plaintiff  was  a  corporation  of  the  state 
of  Pennsylvania  engaged  in  the  manufacture  and  sale  of 
steam-engines,  defendants  alleged:  ''8.  That  on  or  about  the 
31st  day  of  August,  1888,  defendants  purchased  of  plaintiff^ 
and  plaintiff  sold  and  deliyered  to  defendants  a  so-called 
automatic  cut-off  steam-engine  for  the  sum  of  eight  hundred 
and  fifty-seven  dollars,  which  said  purchase  price  defendants 
paid  plaintiff,  and  defendants  also  paid  $120  freightage  en 
said  engine  at  time  of  its  purchase,  from  Erie,  Pennsylvania, 
to  the  Pacific  Coast.  4.  That  defendants  ordered  said  engine 
of  plaintiff  and  purchased  the  same  as  a  steam-engine  that 
should  be  reasonably  fit  for  the  purpose  of  operating  and 
running  machinery,  and  plaintiff  furnished  the  same  to  de- 
fendants as  a  steam-engine  reasonably  fit  for  such  purpose; 
and  plaintiff  did  furthermore  expressly  warrant  that  said 
engine  would  properly  and  effectively  operate  machinery. 
And  defendants  purchased  said  engine  of  plaintiff  relying 
upon  and  solely  by  reason  of  said  implied  and  express  war- 
ranties that  the  same  should  be  reasonably  fit  for  operating 
machinery,  and  that  it  would  properly  and  effectiydy  operate 
machinery."  Then  foUows  an  allegation  of  the  breach  of 
warranty  and  of  damage  to  defendants  in  the  sum  of  $977. 

The  court  made  its  findings,  and  among  other  things  found 
that  by  reason  of  the  failure  of  the  engine  to  perform  in  a 
proper,  efficient,  and  reasonable  manner  the  work  of  running 
machinery  defendants  have  been  damaged  as  of  date  January 
31,  1892,  in  the  sum  of  $883,  and  ordered  judgment  for  de- 
fendants for  $364,  ''the  same  being  the  ezoess  of  the  damages 
$883.  with  interest  thereon  at  seven  per  eoit  per  anxuun  from 
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fhe  31st  day  of  January,  1892,  to  date  hereof,  oyer  and  aboTO 
the  som  of  $735  claimed  in  plaintiff's  complaint,  with  inter- 
est thereon  from  fhe  25th  day  of  January,  1895,  to  date 
hereof." 

Plaintiff  moved  for  a  new  trial,  and  this  appeal  is  from  fhe 
order  denying  its  said  motion. 

Appellant  specifies  insufficiency  of  fhe  evidence  to  justify 
ttie  finding  as  to  damages  above  quoted;  and  as  we  think  a 
new  trial  must  be  granted  on  this  ground,  we  will  first  dis- 
pose of  the  question  thus  presented. 

At  fhe  trial  no  question  was  made  as  to  the  fact  that  de- 
fendants owed  plaintiff  $735  for  fhe  boiler;  and  the  only  real 
eontention  was  as  to  fhe  countendaim  set  up  by  defendants 
against  plaintiff 

The  engine  was  purchased  by  defendants  of  plaintiff  in 
1888,  and  by  defendants  sold  with  other  things  to  Olenn  and 
Handley,  at  Dalles  City,  Oregon,  for  the  purpose  of  running 
an  electric  light  and  power  plant,  and  on  a  warranty  such  as 
had  been  given  them  by  plaintiff.  It  did  not  work  satis- 
factorily, and  plaintiff  supplied  a  new  governor,  and  in  De- 
eember,  1889,  plaintiff  gave  defendants  credit  for  a  bill  of 
expense  of  $247.55  incurred  on  fhe  engine,  and  $27.59  freight 
paid  by  defendants  on  the  new  governor.  The  evidence 
shows  without  contradiction  that  fhe  engine  still  did  not 
efficiently  or  properly  operate  the  electric  light  plant;  and 
finally  in  1891  defendants  sued  Olenn  and  Handley  for  fhe 
balance  alleged  to  be  due  on  their  original  bill  of  upwards 
of  $460  for  material  furnished  for  the  electric  light  plant, 
and  Olenn  and  Handley  answered,  and  besides  denying  any 
indebtedness  on  the  claim  sued  on,  set  up  a  counterclaim 
of  damages  in  a  large  sum  growing  out  of  fhe  imperfections 
ci  the  said  engine. 

This  suit  was  compromised  in  January,  1892,  by  an  allow- 
anoe  or  deduction  of  the  sum  of  $219  made  to  Oloin  and 
Handley  by  the  defendants  in  this  action.  We  think  that  as 
to  this  deduction  of  $219  the  evidence  may  be  fairly  said  to 
show  that  it  was  made  on  account  of  damages  and  expenses 
to  which  Glenn  and  Handley  had  been  put  subsequent  to 
fhe  first  allowance  heretofore  referred  to  by  reason  of  fhe 
imperfections  of  the  engine.  Shortly  after  this  compromise 
defendants  sent  a  bill  to  plaintiff  for  $319,  being  fhe  $219 
I  Old.  App.»19 
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plus  $100  paid  their  attorney  in  the  matter  of  said  suit  This 
bill  plaintiff  refused  to  allow  or  pay,  and  the  matter  was 
allowed  to  rest  until  the  present  suit 

On  the  trial  of  this  case  the  only  evidence  as  to  the  amount 
of  damage  suffered  by  defendants  by  reason  of  the  breach  of 
warranty  as  to  the  engine  was  given  by  Mr.  Tatum,  a  member 
of  the  defendant  firm.  He  said:  '^The  damages  that  my  firm 
sustained  on  account  of  defects  in  the  engine  subsequoit  to 
December  9, 1889"  (the  date  of  the  first  bill  of  expense  which 
had  been  paid)  ''was  $319,  for  which  we  sent  in  a  daim; 
that  was  composed  of  $100  for  attorneys'  fee  to  Woodward 
&  Woodward  in  the  suit  that  we  brought  against  Olenn  and 
Handley.  which  was  compromised;  and  then  there  was  $20 
court  costs;  there  was  $100  attorneys'  fees  and  $219  allowed 
on  our  bill ;  that  claim  of  $319  did  not  include  the  freight  of 
$120  paid  by  us  on  the  automatic  cut-off  engine,  nor  the  $20 
court  costs,  nor  interest  on  our  claim  against  Olenn  and 
Handley  in  the  sum  of  $544."  The  sum  of  $219,  plus  $100 
attorneys'  fees  plus  $20  court  costs,  plus  $544  interest, 
amounts  to  $883,  which,  it  will  be  observed,  is  the  amount  of 
damages  found  by  the  court  as  of  date  January  81,  1892. 

There  was  also  read  in  evidence  a  communication  under 
date  January  28,  1892,  from  the  attorneys  of  Tatum  and 
Bowen  (defendants  herein)  in  the  suit  against  Glenn  and 
Handley,  purporting  to  show  the  loss  of  Tatum  and  Bowen 
on  the  compromise,  in  which  they  say: — 
''The  expenses  of  suit  and  first  costs  of  court.... $  20.00 

"Attorneys'  fees  100.00 

"Discount  allowed  defendant  on  settlement 219.00 

"Making  total  $339.00 

"To  this  sum  should  be  added  interest  on  prin- 
cipal sum  for  2  years  10  months  at  legal  rate 
of  interest  8  per  cent  per  annum,  amounting 
to 544.00 

"Making  total  loss   $883.00" 

This  statement  of  the  attorneys  for  defendants  made  to 
defendants  is  not  evidence  against  the  plaintiff,  and  only 
serves  to  make  clear  the  basis  upon  which  the  court  fixed  the 
amount  of  damages. 
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The  siiin  of  $120  paid  by  defendants  as  freight  on  the 
engine  eannot  be  considered  in  fixing  the  damage,  for  it  is 
shown  that  defendants  sold  the  engine  to  Glenn  and  Handley 
as  part  of  an  electric  plant  before  any  defect  was  discovered 
in  the  engine,  and  nndonbtedly  charged  for  the  engine  such 
price  as  th^  thought  reasonable,  and  upon  final  settlement 
of  their  bill  against  Glenn  and  Handley  the  only  deduction 
elaimed  to  have  been  made  from  their  bill  on  account  of 
this  engine  was  the  sum  of  $219.  Nevertheless  the  court 
fixed  their  damages  at  the  sum  of  $883,  evidently  adding  to 
the  $219,  deducted  from  their  bill,  the  $100  attorneys'  fees, 
$20  court  costs,  and  $544  interest  on  defendants'  total  claim 
against  Glenn  and  Handley.  The  bill  of  defendants  against 
Glenn  and  Handley  included  many  things  besides  this  engine, 
and  amounted  originally  to  upwards  of  $4,600,  and  at  the 
time  of  tlie  bringing  of  the  suit  to  over  $2,500. 

The  Civil  Code,  section  3313,  provides  that  **The  detriment 
caused  by  the  breach  of  a  warranty  of  the  equality  of  personal 
property  is  deemed  to  be  the  excess,  if  any,  of  the  value  which 
the  property  would  have  had  at  the  time  to  which  the  war- 
ranty referred,  if  it  had  been  complied  with,  over  its  actual 
value  at  that  time." 

Section  3314  provides  that  '^The  detriment  caused  by  the 
breach  of  a  warranty  of  the  fitness  of  an  article  of  personal 
property  for  a  particular  purpose  is  deemed  to  be  that  which 
is  defined  by  the  last  section,  together  with  a  fair  compenssr 
tion  for  the  loss  incurred  by  an  effort  in  good  faith  to  use  it 
for  such  purpose." 

No  evidence  was  given  as  to  the  actual  value  of  the  engine, 
but  all  tlie  evidence  of  damages  was  directed  to  consequential 
damages  or  loss  incurred  by  an  effort  to  use  it. 

Speaking  of  consequential  damages  in  cases  of  breach  of 
warranty,  the  court  said  in  WUson  v.  Reedy,  32  Minn.  256, 
[20  N.  W.  153] :  ''The  rule  as  to  this  class  of  damages,  as  laid 
down  in  Hadley  v.  Baxendals,  9  Exch.  341,  and  approved  in 
Paine  v.  Sherwood,  21  Minn.  225,  and  in  Frohreich  v.  0am- 
mon,  28  Minn.  476,  481,  [11  N.  W.  88],  is  that  such  damages 
are  recoverable  when,  from  the  circumstances  of  any  par- 
ticular case,  they  may  reasonably  have  been  supposed  to  have 
been  contemplated  by  the  parties,  when  making  the  contract, 
as  the  probable  result  of  the  breach." 
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The  evidence  in  this  case  does  not  show  that  the  delay  in 
paying  defendants'  bill  against  Qlenn  and  Handley  was 
caused  solely  by  controversy  over  the  engine,  but  Jf  it  did 
we  do  not  think  that  such  loss  can  be  reasonably  supposed  to 
have  been  contemplated  by  plaintiff  and  defoidants  when 
the  engine  was  sold  by  plaintiff  to  defendants. 

We  have  been  cited  to  no  case  where  attorney  fees  have 
been  allowed  to  swell  damages  in  cases  of  breach  of  warranty 
on  sale  of  personal  property;  but  on  the  contrary,  in  the  ease 
of  Reggio  v.  Braggiotti,  7  Cush.  166,  cited  by  respondent,  it 
was  held  that  in  no  case  can  the  attorney  fee  paid  by  the  first 
vendee  in  defending  himself  in  suit  brought  by  his  subvendee 
be  allowed  to  swell  damages  against  the  original  vendor.  The 
syllabus  in  this  last-mentioned  case  so  completely  fits  the 
case  at  bar  that  we  quote  it  in  full:  ^'The  measure  of  dam- 
ages, in  an  action  brought  for  a  breach  of  an  implied  war- 
ranty of  the  genuineness  of  an  article  sold  as  opium,  is  the 
value  of  an  article  corresponding  to  the  warranty,  deducting 
the  value,  if  anything,  of  the  article  sold ;  and  if  the  vendor 
[vendee]  has  in  the  mean  time  sold  the  article  icith  a  like  war* 
ranty,  the  sum  paid  on  a  judgment  obtained  against  him,  in 
an  action  brought  by  his  vendee  for  a  breach  of  that  war- 
ranty, is  prima  facie  evidence  of  the  amount  which  he  can 
recover  of  his  vendor;  and  if  he  gave  notice  to  his  vendor  of 
the  commencement  of  that  action,  he  may  also  recover  his 
taxable  costs  therein;  but  he  can  in  no  case  recover  counsel 
fees  paid  for  the  defense  thereof.*'    (The  italics  are  ours.) 

The  same  rule  is  laid  down  as  to  taxable  eosts  in  a  similar 
case  in  CooUdge  v.  Brigham,  5  Met.  68. 

In  this  case  it  is  not  shown  that  defendants  gave  plaintiff 
notice  either  of  the  suit  they  brought  against  Glenn  and 
Handley,  or  of  the  counterclaim  set  up  by  Glenn  and  Hand- 
ley.  Neither  the  interest  on  the  principal  of  defendants' 
claim  nor  the  costs  or  attorneys'  fees  should  have  been  in- 
cluded in  the  damages  found;  and  the  finding  that  defendants 
were  damaged  in  the  sum  of  $883  is  therefore  not  supported 
by  the  evidence. 

It  is  urged  by  appellants  that  the  engine  having  been  re- 
tained after  examination  and  trial,  all  defects  were  waived, 
and  no  action  would  lie  in  favor  of  defendants  on  account  of 
the  breach  of  warranty.    This  is  not  the  law.    On  the  con- 
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traiy,  one  buying  with  a  warranty,  on  discoyering  the  breach 
of  warranty,  may  either  retnm  the  goods  and  rescind  the  con- 
tract, or  he  may  retain  the  goods  and  bring  an  action  for  the 
hreaeh  of  warranty,  or  plead  the  breach  as  an  offset  in  any 
action  brought  by  the  vendors  for  the  purchase  money.  (Pol- 
hemus  y.  Heiman,  45  CaL  573.)  Indeed,  the  yarious  author- 
ities  cited  by  appellant  concede  this  to  be  the  rule. 

It  is  also  urged  by  plaintiff  that  all  damages  arising  from 
the  breach  of  warranty  were  paid  by  appellant  by  the  credit 
giyen  defendants  shortly  after  supplying  the  new  goyemor. 
We  do  not  think  that  this  contention  can  be  sustained.  It 
is  probably  true  that  it  was  belieyed  at  the  time  the  said 
credit  was  giyen  that  the  new  governor  had  remedied  all  de- 
fects in  the  working  of  the  engine,  but  this  proved  not  to  be 
true.  Appellant  in  giving  the  credit  made  a  payment  which 
it  was  legally  bound  to  make,  and  there  is  nothing  in  the 
record  to  sustain  the  proposition  that  there  was  any  agree- 
ment, express  or  implied,  that  by  so  doing  it  relieved  itself 
from  liability  for  any  future  damage  that  might  result  from 
an  effort  to  use  the  engine.  On  the  contrary,  it  is  quite  evi- 
dait  that  it  was  intended  that  Olenn  and  Handley  should, 
after  receiving  the  new  governor,  continue  the  use  of  the  en- 
gine. They  did  so,  and  were  put  to  much  expense  in  so  doing, 
for  which  defendants  were  liable  to  them,  and  appellant  as 
the  original  warrantor  to  defendants. 

Practically  the  same  matter,  coupled  with  delay  in  pre- 
senting claim  for  damages,  is  urged  by  appellant  as  an  estop- 
pel; but  having  in  mind  the  relation  of  the  parties  (defend- 
ants had  the  exclusive  right  to  handle  on  this  coast  articles 
manufactured  by  appellant,  and  were  charged  with  the  duty 
to  advance  its  sales  and  trade  on  the  coast)  we  see  nothing 
in  the  case  to  work  an  estoppel  Other  matters  urged  by  ap- 
pellant are  disposed  of  by  what  we  have  said  on  the  question 
of  damages. 

Order  denying  motion  for  new  trial  is  reversed. 

Cooper,  J.,  and  Harrison,  P.  J.,  ooneurred. 
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[No.  U9.    Third  Appellate  District.— July  7,  1905.] 
Ex  Parte  HAERISON  BOTNTON. 

HABBAS   OOBFUS — lySUFWClJCNT   OOMFLAINT  IQB  DlSTDBSmO   PlAGB. — A 

eomplaint  for  distnrbiiig  the  peace  and  qiiiet  of  eomplainant  on 
eertain  streets  in  a  town  hj  then  and  there  nsing  ynlgar  and  pro- 
fane langnage  in  the  presence  and  hearing  of  said  complainant  and 
in  the  presence  and  hearing  of  women  and  children  on  the  said 
streets  is  insufficient  to  state  a  public  offense  in  that  it  does  not 
charge  that  it  was  done  ''in  a  loud  and  boisterous  manner/'  nor 
state  anything  to  connect  the  language  used  with  '^offensiye  con- 
duct." A  defendant  held  under  such  complaint  is  entitled  to  be 
ttnharged    upon    habeat    oorptu. 

HABEAS  CORPUS  to  test  the  validity  of  a  justice's  a«- 
tence  for  misdemeanor  in  the  town  of  Suison  City»  Solano 
County. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  Campbell^  for  Petitioner. 

T.  T.  C.  Gregory,  District  Attorney  of  Solano  County,  for 
Respondent. 

BUCKLES,  J. — ^The  petitioner  comes  before  this  court  on 
a  writ  of  habew  corpus.  He  was  arrested  in  the  town  of 
Ruisun  City  on  a  warrant  for  disturbing  the  peace.  He  was 
brought  before  the  justice  of  the  peace  and  pleaded  guilty, 
and  on  the  ninth  day  of  June,  1905,  was  sentenced  to  sixty 
days'  imprisonment  in  the  county  jail  of  Solano  County, 
Petitioner  claims  the  eomplaint  on  which  he  pleaded  guilty 
charges  no  public  offense.  The  charging  part  of  said  com- 
plaint is  as  follows : — 

''Did  willfully  and  unlawfully  and  maliciously  disturb  the 
peace  and  quiet  of  said  Chas.  H.  Downing,  on  Solano  and 
Main  streets  in  the  said  town  of  Suisun  City,  by  then  and 
there  using  vul^^ar  and  profane  language  in  the  presence  and 
hearing  of  said  Chas.  H.  Downing,  and  in  the  presence  and 
hearing  of  women  and  children  on  the  said  streets  of  the  said 
town  of  Suisun  City." 

It  was  evidently  intended,  and  the  district  attorn^  admits 
ott  the  argument,  t»  eharge  the  petition«r  wiA  Ai- 
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torbing^  the  peace  by  using  '^ynlgar  and  profane  language  in 
the  presence  or  in  the  hearing  of  women  and  children  in  a 
loud  and  boisterous  manner/'  as  provided  in  the  latter  part 
of  section  415  of  the  Penal  Ode.  If  such  was  the  intention, 
then  the  complaint  fails  to  charge  a  public  offense,  because  it 
leaves  out  what  seems  to  us  to  be  the  very  necessary  matter 
to  complete  the  offense,  to  wit,  ''in  a  loud  and  boisterous 
manner."  The  district  attorney  claims,  however,  that  the 
complaint  states  the  crime  of  disturbing  the  peace  by  offen- 
sive conduct,  which  consists  in  using  vulgar  and  profane  lan- 
guage in  the  presence  and  hearing  of  Downing  and  in  the 
presence  and  hearing  of  women  and  children.  But  we  think 
this  view  cannot  be  maintained,  because  there  is  no  allegation 
in  the  complaint  that  the  peace  of  Downing  was  disturbed 
because  of  offensive  conduct.  It  may  be  true,  and  most  likely 
is,  that  the  vulgar  and  profane  language  used  by  petitioner 
was  offensive  to  Downing,  but  he  does  not  so  charge  in  his 
complaint,  and  there  is  nothing  in  the  complaint  to  connect 
the  language  used  with  ''offensive  conduct.''  The  cases  cited 
by  the  district  attorney  from  the  states  of  Missouri,  Texas, 
Michigan,  Arkansas,  and  South  Carolina,  whatever  applica- 
tion they  may  have  under  the  statutes  in  those  states,  do  not 
support  the  contention  of  the  district  attorney  when  attempted 
to  be  applied  to  the  provisions  of  section  415  of  the  Penal 
Code  of  this  state.  The  complaint  charges  no  public  offense, 
and  the  petitioner  is  entitled  to  his  discharge. 
Petitioner  will  be  discharged. 

McLaughlin^  J^  and  Chipman,  P.  J^  eoncurred. 


[So,  84.    Third  Appellate  I>i8triet.--Jo]7  11,  1905.] 

HOWAED  FBRRIN,  Appellant,   v.   CHARLES  L.   CAB. 
BONE,  Respondent 

AonoN  rom  Monxy  Loaned — ^Mods  or  Bepatmsnt — OoNFLicrmo  Evi- 
DXNOX. — In  an  action  for  money  claimed  to  have  been  loaned  to  the 
defendant  without  eonditionB,  where  defendant  claimed  that  it  was 
advmaaed  bj  plaintiff  as  rngmd  of  an  inmraaee  arwiipaay  to  defny 
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•Kp€i»w  of  defendant  as  a  solieHing  agent  of  the  same,  and  itm 
not  to  be  repaid  exeept  out  of  eomxniaBiona  earned,  when  soffleient, 
where  the  evidenee  was  sharplj  eonflieting,  the  verdiet  of  the  jury 
for  the  defendant  cannot  be  diatoxbed  in  the  abeenee  of  reversible 


hBXAMINATION    OF    PLAnimV— QOSBTIDN    HOT    ANSWBXD. — 

The  alleged  error  of  the  eourt  in  overmling  an  objection  to  a 
^estion  asked  of  the  plaintiif  on  cross-examination  does  not  appear 
prejudicial  where  the  record  shows  no  answer  to  the  qaestion* 
fift^ — Pbopke  Gboss-Examination — CnsTOicABY  Action  of  Plaimtiff. — 
It  was  proper  to  ask  of  plaintiff  upon  cross-exaniination  how  many 
agents  he  had  employed  during  the  last  five  years  that  had  received 
loans  from  him  whose  commissions  had  not  covered  the  amonnt  of 
loans  and  whom  he  had  not  saed,  and  to  show  in  answer  thereto 
that  there  were  at  least  a  dosen  of  them,  as  tending  to  discredit 
plaintiff's  theory  that  the  advance  to  defendant  was  to  be  paid 
izrespeetive  of  commissions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Nai>a 
County  and  from  an  order  denying  a  new  triaL  H.  C.  (3e»- 
fordy  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Weber  ft  Butherford,  for  Appellant 

Ben,  York  ft  Bell,  for  Bespondeot 

BUCKLES,  J.  This  is  an  action  to  recover  the  sum  of 
three  hundred  and  twenty  dollars,  money  loaned.  The  answer 
denies  the  loan  as  plaintiff  pleads  it,  and  sets  up  the  defense 
that  the  money  was  advanced  to  defendant  by  plaintiff  as  the 
agent  of  the  Washington  Life  Lisurance  Company  of  New 
York  for  the  purpose  of  defraying  the  expenses  of  defendant, 
who  was  acting  as  soliciting  agent  for  said  insurance  com- 
pany, and  that  such  moneys  were  not  to  be  repaid  except  out 
of  the  commissions  he,  the  defendant,  should  earn,  when  the 
same  should  be  sufficient.  The  case  was  tried  by  a  jury. 
There  were  but  two  witnesses,  the  plaintiff  and  the  defendant, 
and  the  verdict  was  for  the  defendant,  and  judgment  was 
rendered  accordingly  for  defendant,  for  his  costs,  amounting 
to  $39.65.  A  motion  was  made  for  a  new  trial,  and  denied. 
The  appeal  is  from  the  judgment  and  from  the  order  deny- 
ing the  motion  for  a  new  triaL 
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The  evidence  shows  no  difference  between  the  parties  as  to 
the  amount  of  money  advanced  or  the  date  when  loaned,  but 
there  is  a  marked  and  substantial  difference  as  to  the  repay- 
ment of  the  three  hundred  and  twenty  dollars,  plaintiff  say- 
ing it  was  to  be  repaid  without  any  condition,  and  the  defend- 
ant that  it  was  to  be  repaid  only  in  case  he  should  make  it  in 
the  way  of  commissions  in  selling  insurance  for  the  company. 
With  this  very  substantial  conflict  in  the  evidence  the  judg- 
ment could  not  be  disturbed  unless  there  was  some  reversible 
error  committed  at  the  trial  Several  errors  are  complained 
of  in  the  bill  of  exceptions,  but  only  two  seem  to  have  been 
taken  as  at  all  serious,  for  appellant  has  mentioned  but  these 
two  in  his  argument.  The  first  alleged  error  our  attention 
18  called  to  is  the  ruling  of  the  lower  court  in  overruling 
appellant's  objection  to  the  question  asked  Perrin  on  crossh 
examination,  which  is  as  follows:  ''Why  did  you  make  an 
exception  in  Charlie  Carbone's  case!"  The  court  overruled 
the  objection,  and  the  record  fails  to  show  that  the  witness 
answered  it  at  all,  unless  the  answer  can  be  found  in  the  an- 
swer to  some  other  question  to  which  there  was  no  objection 
interposed  The  question  not  having  been  answered,  there 
was  no  prejudicial  error.    {People  v.  Dennis,  39  Cal.  625-635.) 

The  next  point  to  which  our  attention  is  called  is  the  al- 
leged error  of  the  trial  court  in  overruling  plaintiff's  objec- 
tion to  the  following  question  asked  by  defendant  of  the  wit- 
ness Perrin  on  cross-examination:  ''How  many  agents  have 
you  employed  during  the  last  five  years  that  have  received 
loans  from  you  whose  commissions  have  not  covered  the 
amount  of  loans,  and  whom  you  have  not  sued  and  brought 
an  action  against  t"  Objection  was  made  on  the  ground  that 
tt  was  irrelevant,  immaterial,  and  incompetent,  and  not  cross- 
«xamination,  and  had  nothing  to  do  with  the  case  at  issue. 
The  objection  was  overruled,  and  the  witness  answered,  "At 
least  a  dozen."  We  think  there  was  a  relevancy.  The  plain- 
tiff claims  there  was  no  condition  attached  to  the  loan.  If 
the  plaintiff  had  advanced  money  to  twelve  other  agents  whose 
commissions  had  not  amounted  to  enough  to  repay  the  loans, 
and  no  effort  was  made  to  coUect  the  money  so  advanced,  this 
fact  would  tend,  in  some  smaU  way  at  least,  to  discredit  plain- 
tiff's  theory  that  he  loaned  the  money  to  defendant  to  be 
repaid  irreflpective  of  commissions  earned.    And,  then,  it  li 
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cross-examination,  because  plaintiff  bases  his  right  to  recover 
apon  the  theory  that  the  money  advanced  was  a  loan  with- 
out any  conditions  as  to  payment,  and  while  he  does  not 
specifically  so  state  on  his  direct  examination,  yet  every  in- 
tendment of  his  testimony  is  to  that  effect;  and  everything 
which  will  tend  to  rebut  the  fact  testified  to  by  a  party  to 
an  action,  or  dispute  an  inference  that  may  be  drawn  from 
bis  direct  testimony,  is  admissible  on  cross-examination.  It 
must  be  borne  in  mind  that  Perrin  was  the  plaintiff  and  claim- 
ing to  recover  on  a  contract,  on  a  theory  disputed  by  the  de- 
fendant And  surely  the  plaintiff  in  a  case  like  this  would 
come  under  the  general  rule,  that  a  witness  may  be  asked  on 
his  cross-examination  any  question  which  tends  to  test  his 
accuracy,  veracity,  or  credibility.  There  was  no  error  in  this 
ruling. 
Judgment  and  order  appealed  from  are  affirmed. 

McLaughlin,  J^  and  Chipman,  P.  J^  ooneurred. 


[No.  S2.    Pint  Appellata  I>isinet.--Jii]y  18,  1905.] 

B.  S.  CHATHAM,  Eespondent,  v.  J.  H.  MANSFIELD,  Ap- 
pellant 

BUBOflDM    OOMTIUT     QTATMOniT    BT    BUDOICBt^DAIB    IBPOU    VXLOIQ 

Objxotiom  upon  ApPBAiib — Upoii  the  tofoimt  of  ui  eleotioii  l^  an 
elector,  where  the  Btatement,  signed  and  dated  the  daj  before  it  was 
filed,  ehowB  that  at  the  time  of  the  election  and  canvase  of  the 
returns  and  at  the  date  of  the  statement  he  was  an  elector,  an 
objection  not  raised  in  the  lower  eonrt  cannot  for  the  first  time  be 
nrged  upon  appeal  that  the  statement  does  not  show  that  the  eott- 
testant  was  an  elector  when  the  statement  was  filed. 

la. — OoNsnEoonoK  of  CSodb— Fouodl  and  Jumatebiajs  DDSors. — ^ne 
litefal  mle  stated  in  section  1117  of  the  Code  of  CSvil  Proeednxe^ 
that  a  statement  shall  not  be  dismissed  for  want  of  form,  should 
be  held  to  apply  not  only  to  the  statement  of  the  grounds  of 
contest  therein  referred  to,  but  also  to  any  other  matter  aUeged  in 
the  statement.  The  same  rule  is  to  be  applied  to  the  statements 
and  pleadings  in  election  contests  as  would  be  applied  to  pleadings 
in  other  eases,  and  immaterial  defects  should  be  disregarded. 

Iton— OoNSRUonvi  SEavioi  of  GkriLnoN  at  BssmsNCi  of  DmrKKDAxn^ 
Dob  Aoohm  of  Law— PBmmmoK.— The  pronsioB  ia 
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1119  for  a  eoBsirnetiTe  serviee  of  tlie  eitation,  in  ease  the  defendant 
cannot  be  foond,  hj  leaying  a  eopj  thereof  at  the  house  where  he 
last  redded,  is  not  nneonetitntional.  Sneh  eonstmetive  service  eon- 
stxtntes  dne  prof-ess  of  law,  and  the  defendant  most  be  presomed 
to  know  the  law,  and  that  after  the  retnm  day  of  the  eleetion,  if 
he  absented  himself,  a  eitation  might  be  left  at  his  reaidenee. 
iBLr-lHSSOimi  BALLOnh— Aocsss  OF  Pdbuo— Absxhge  ov  Ezflanaiobt 
PBoor— Bktubns  not  Controllid. — ^Where  the  enyelopes  inclosing 
the  ballots  of  certain  predncts  were  xeeetved  hj  the  clerk  in  a 
broken  condition,  so  that  thej  might  be  interfered  with,  and  were 
so  kept  hj  the  clerk  for  a  time  that  others  might  have  access  to 
them,  and  were  afterwards  sealed  up  hj  him,  snch  ballots,  in  the 
absence  of  explanatory  evidence  to  establish  their  genuineness  with 
reasonable  certainty,  are  prima  facie  impeached,  and  cannot  be  re- 
csiTed  to  control  the  official  retoms. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    Frank  J.  Muraaky,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  W.  Eastin,  Edward  F.  Fitzgerald,  and  O.  W.  McBner- 
ney,  for  Appellant 

Qeorge  C.  Boss,  for  Bespondent 

COOPER,  J.— The  parties  to  this  suit  were  riral  candi- 
dates for  the  ofSce  of  sheriff  of  San  Mateo  County  at  the  dec- 
tion  held  in  November,  1902.  The  returns  from  all  the  elec- 
tion precincts  in  the  county  being  made,  the  board  of  super- 
viEors  canvassed  them,  and  thereupon  made  an  order  that 
plaintiff  had  received  1,378  votes,  and  that  defendant  had 
received  1,441  votes,  and  that  defendant  was  the  duly  elected 
sheriff. 

Plaintiff  filed  a  written  statement  for  the  contest  of  said 
election,  which  came  on  for  hearing  at  a  special  session  of  the 
court  commencing  in  December,  1902.  The  case  was  finally 
submitted  in  March,  1903,  and  in  April  following  the  court 
filed  its  findings,  to  the  effect  that  plaintiff  had  received  1,219 
legal  votes,  and  the  defendant  had  received  1,218  legal  votes, 
and  judgment  was  accordingly  entered  declaring  plaintiff 
the  duly  elected  sheriff  of  the  county.  From  this  judgment 
the  defendant  has  appealed  on  the  judgment-roll  and  a  bill 
of  ezeeptioufl. 
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The  contest  was  brought  and  the  proceedings  had  under 
title  2  (sees.  1111-1127,  inclusive)  of  the  Code  of  Civil  Pro- 
cedure. It  is  declared  in  section  1111  that  **Any  elector  of 
a  county,  city  and  county,  city,  or  of  any  political  subdivision 
of  either,  may  contest  the  right  of  any  person  declared  elected 
to  an  ofSce  to  be  exercised  therein"  for  certain  causes  enumer- 
ated in  the  section.  Defendant  contends  that  the  statement 
filed  is  fatally  defective  in  not  alleging  that  at  the  time  of 
filing  it  the  plaintiff  ''is  an  elector."  The  statement  is  dated 
November  18,  1902,  gives  the  date  of  the  election,  and  the 
date  when  the  board  of  supervisors  met  to  canvass  the  re- 
turns, and  it  alleges  that  plaintiff  was  an  elector  "at  all  the 
times  herein  mentioned."  It  shows  that  at  the  time  it  was 
dated  the  plaintiff  was  an  elector.  If  it  had  stated  that  "he 
is  an  elector,"  it  would  have  referred  to  the  time  when  the 
statement  was  made  and  signed.  It  was  not  filed  until  the 
following  day,  November  19th;  but  we  do  not  think  the  ends 
of  justice  require  us  to  presume  that  plaintiff  was  an  elector 
on  the  eighteenth  and  not  on  the  nineteenth  day  of  November. 
Particularly  is  this  so,  as  section  1117  of  the  Code  of  Civil 
Procedure  provides:  "No  statement  of  the  grounds  of  con- 
test will  be  rejected,  nor  the  proceedings  dismissed  by  any 
court  for  want  of  f orm,  if  the  grounds  of  contest  are  fdleged 
with  such  certainty  as  will  advise  the  defendant  of  the  par- 
ticular proceeding  or  cause  for  which  such  election  is  con- 
tested." The  above  section  refers  to  the  grounds  of  contest; 
but  we  think  the  liberal  rule  therein  stated  should  be  held 
to  apply  to  any  other  matter  alleged  in  the  statement.  The 
defect  (if  the  statement  may  be  considered  defective)  did 
not  affect  the  substantial  rights  of  the  parties.  (Code  Civ. 
Proc,  sec.  475.) 

This  is  in  accord  with  the  views  of  the  court  in  Doiy  v. 
Jenkins,  142  Cal.  498,  [77  Pac.  1104].  There  the  lower  court 
allowed  the  plaintiff  to  amend  his  statement  by  showing  that 
he  was  an  elector  of  "the  fifth  supervisorial  district."  It 
is  true  that  in  that  case  the  forty  days  had  not  elapsed  at  the 
time  the  amendment  was  made,  but  the  principle  is  stated. 
The  court  said:  "An  amendment  to  a  statement  of  contest 
is  to  be  construed  by  the  same  rule  as  an  amendment  to  a 
complaint.  Unless  from  the  nature  of  the  facts  alleged,  or 
otherwise,  the  contrary  appears,  it  is  to  be  deemed  a  state- 
ment of  the  faets  existing  at  the  commencement  of  the  i^etion 
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or  proceeding.  The  amendment  in  question  must  be  thus  con- 
strued. It  takes  effect  as  if  it  had  been  originally  incorpo- 
rated in  the  statement." 

The  same  rule  is  applied  to  the  statement  and  pleadings  in 
an  election  contest  as  would  be  applied  to  pleadings  in  other 
eases.  (McCreary  on  Elections,  sees.  431,  440.)  In  the  lat- 
ter section  cited  it  is  said :  ''It  may  be  stated  as  a  general  rule 
in  this  country  that  statutes  providing  for  contesting  elec- 
tions are  to  be  liberally  construed,  to  the  end  that  the  will 
of  the  people  in  the  choice  of  public  ofiScers  may  not  be  de- 
feated by  any  merely  formal  or  technical  objections.  Imma- 
terial defects  in  pleadings  should  be  disregarded;  necessary 
and  proper  amendments  should  be  allowed  as  promptly  as 
possible." 

Here  there  was  no  special  demurrer  pointed  to  the  defect 
now  so  strenuously  urged.  It  does  not  appear  to  have  been 
in  any  way  called  to  the  attention  of  the  trial  court.  No  ob- 
jection to  the  jurisdiction  of  the  court  or  to  the  evidence  was 
made  on  the  ground  that  the  statement  did  not  show  plain- 
tiff to  be  an  elector.  In  McDougald  v.  Hulet,  132  Cal.  160, 
[64  Pac.  278],  the  court  said:  "Plaintiff,  by  bringing  the 
defendant  Boggs  into  court,  and  asking  the  court  to  find  the 
amount  due,  and  by  allowing  the  court  to  pass  upon  the  issue 
as  though  properly  made,  is  estopped  from  now  claiming  that 
the  matter  was  not  the  subject  of  a  counterclaim.  He  will 
not  be  allowed  to  thus  lull  his  adversary  into  repose  until 
his  claim  is  barred  by  the  statute,  and  then  raise  a  point  which 
is  lethal." 

In  the  case  at  bar,  if  plaintiff  was  an  elector  of  the  county 
at  the  time  he  filed  his  statement,  he  had  the  right  to  contest 
defendant's  election.  He  was  before  the  court  upon  a  com- 
plaint, which  he  evidently  deemed  sufficient.  Defendant 
treated  it  as  sufficient.  It  is  now  too  late  to  ask  this  court  to 
hold  it  to  be  mere  waste  paper. 

Defendant  was  served  with  the  citation  by  leaving  a  copy 
at  his  residence,  the  officer  being  unable  to  find  him.  Section 
1119  of  the  Code  of  Civil  Procedure  provides  that  if  the  per- 
son whose  right  to  the  office  is  contested  cannot  be  found,  he 
may  be  served  "by  leaving  a  copy  thereof  at  the  house  where 
he  last  resided,  at  least  five  days  before  the  time  so  specified." 
It  18  daimed  that  such  provision  for  constructive  service  is 
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tmconstitutional,  and  that  defendant  coxdd  not  be  brought 
into  court  except  by  personal  service.  If  this  were  held  to 
be  the  law,  the  defendant,  by  absenting  himself  where  he 
oould  not  be  personally  reached,  might  prevent  a  contest  un- 
der the  provisions  of  the  code.  An  election  contest  is  in- 
tended to  be  a  summary  proceeding,  and  is  one  in  which  the 
people  of  the  political  subdivision  in  which  the  contest  is 
pending  are  interested.  The  defendant  is  presumed  to  have 
known  the  law,  and  to  have  known  that  after  the  return  day 
of  the  election,  if  he  absented  himself,  a  citation  might  be 
left  at  his  residence.  It  was  so  left,  and  he  must  have  re- 
ceived it.  The  legislature  have  the  right  to  provide  for  con- 
structive service  in  such  case.  Due  notice  to  the  defendant 
is  essential  to  the  jurisdiction  of  all  courts,  but  such  notice 
may  be  either  actual  or  constructive  in  certain  cases  as  pre- 
scribed by  the  law  pertaining  to  the  forum  in  which  such  no- 
tice is  given.  If  the  legislature  has  prescribed  a  kind  of  no- 
tice by  which  it  is  reasonably  probable  that  the  party  pro- 
ceeded against  will  be  apprised  of  what  is  going  on  against 
him,  and  an  opportunity  is  given  him  to  defend,  and  the  no- 
tice is  given  as  the  law  requires,  this  will  be  held  sufficient 
and  due  process  of  law.  {RockweU  v.  N earing,  35  N.  Y.  314 ; 
Kenfnard  v.  Louisiana,  92  U.  S.  482;  EarU  v.  McVeigh,  91 
U.  S.  507;  aturgis  v.  Fa/y,  16  Ind.  429,  [79  Am.  Dec.  440] ; 
McCreary  on  Elections,  sec.  426.) 

A  more  serious  question,  and  one  which  necessitates  a  re- 
versal of  the  judgment,  was  the  receiving  in  evidence  of  the 
ballots  from  Baden,  Ck)lina,  and  Menlo  Park  precincts  under 
defendant's  objection. 

The  judges  of  election  in  the  various  precincts  are  required 
by  law,  as  soon  as  the  polls  are  elosed,  to  canvass  the  votes 
given  at  such  dection  in  such  prednct  The  canvass  must 
be  public,  in  the  presence  of  the  bystanders,  and  continued 
without  adjournment  until  completed  and  the  result  declared. 
The  judges  are  sworn  officers,  and  the  result  declared  by  them 
is  prima  fade  correct. 

In  an  election  contest  the  ballots  are  the  best  evidence,  and 
may  be  used  to  overcome  and  set  aside  the  result  as  declared 
by  the  official  canvass  when  their  integrity  can  be  satisf ae- 
torily  established.  It  is  intended  by  the  statute  that  the  bal- 
lots shall  be  preserved  inviolate  and  above  suspicion,  so  that 
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fhey  may  be  nsed  in  a  contest.  Each  ballot,  as  soon  as  the 
names  marked  on  it  as  voted  are  read  and  yerified,  must  be 
strung  on  a  string  by  one  of  the  judges,  and  must  not  there- 
after be  examined  by  any  person,  but  must,  as  soon  as  all 
ballots  are  counted,  be  carefully  sealed  in  a  strong  envelope, 
eaeh  member  of  the  board  writing  his  name  across  the  seaL 
(PoL  Code,  sec  1269.)  A  member  of  the  board  must,  with- 
out its  having  been  opened,  deliver  such  envelope  to  the 
county  elerk,  nearest  postmaster,  or  sworn  express  agent,  for 
delivery  to  the  county  clerk,  who  shall  indorse  on  such  en- 
velope the  name  of  the  party  delivering  it  and  date  of  such 
delivery.  On  receipt  of  the  envelope  the  clerk  must  file  it, 
and  keep  it  unopened  and  unaltered  for  twdve  months,  un- 
less in  ease  of  a  contest.  (Pol.  Code,  sees.  1264,  1265.)  It 
was  testified  at  the  trial  by  the  deputy  county  clerk  that  the 
''Colma  package  was  delivered  broken  open  to  me.  ...  It 
was  delivered  by  Wells,  Pargo  &  Company."  The  county 
dbrk  testified  that  the  packages  from  Colma,  Baden,  and 
Menlo  Park  precincts  were  all  ** broken  open"  when  received; 
that  the  enda  of  the  ballots  and  the  tally  sheets  were  there; 
**anybody  could  pull  them  out  if  they  wanted  to  look  at  them; 
that  is  the  way  they  came  by  Wells-Fai^." 

Fox,  a  deputy  clerk,  testified  that  the  packages  or  envelopes 
containing  the  ballots  were  filed,  and  then  placed  in  the 
lower  vault  in  the  ciei^'s  ofGice,  and  kept  there  for  several 
days;  that  the  vault  was  open  all  the  time.  The  witness  was 
then  asked: — 

^'Q.  Now,  Mr.  Fox,  during  that  time  that  those  pouches 
were  in  the  lower  vault,  are  you  prepared  to  say  that  th^ 
were  not  interfered  with  by  any  person  during  the  whole 
time  that  they  were  there  until  they  were  put  in  the  upper 
vault! — ^A.  I  would  not  say  positivdy  that  they  were  not 
inteff ered  with ;  they  were  deposited  in  the  vault,  and  we  were 
going  baek  and  forth  all  of  us  at  different  times. 

**Q.  Wdl,  this  vault  is  open  for  all  other  personst — ^A.  Yes, 
sir,  other  people  have  access  to  the  vault  besides  the  derk  and 
his  deputies." 

This  witness  further  testified  that  it  was  thought  there 
mii^  be  some  question  as  to  these  packages,  and  th^  resealed 
ttiem  and  put  them  all  in  the  upper  vault,  where  th^  were 
ioekad  and  secured. 
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The  lower  vault,  where  the  ballots  were  kept  for  several 
days,  was  used  in  connection  with  the  county  recorder's  office; 
was  not  kept  locked  all  the  time,  and  was  open  to  the  public. 
After  the  envelopes  containing  the  ballots  had  thus  lain  on 
the  floor  of  the  lower  vault  several  days,  they  were  placed  in 
the  upper  vault,  where  not  the  clerk,  but  one  of  his  deputies 
and  a  deputy  recorder,  had  the  combination.  They  were  not 
then  kept  in  the  exclusive  charge  of  the  clerk  or  his  deputy. 
While  tJie  packages  lay  in  the  lower  vault  many  people,  in- 
cluding political  opponents  of  defendant,  were  in  and  about 
the  office,  and  knew  the  condition  of  the  envelopes.  On  the 
recount  there  was  one  less  ballot  in  Baden  precinct  than  the 
official  canvass  showed ;  in  Colma  precinct  the  official  canvass 
showed  four  more  ballots  than  were  produced  in  court;  and 
in  Menlo  Park  precinct  there  was  one  more  ballot  produced 
in  court  than  the  official  canvass  showed.  In  the  count  in 
court,  defendant  suffered  a  net  loss  of  thirty-six  votes  from 
that  shown  by  the  official  count  in  these  three  precincts.  The 
difference  of  six  ballots  between  the  official  count  and  the 
ballots  counted  in  court  during  the  trial  is  certainly  a  strong 
eircumstance  tending  to  impeach  the  integrity  of  the  baUots. 

No  election  officer  was  called  to  prove  either  the  identity 
of  the  ballots,  or  that  the  envelopes  were  ever  sealed.  It  was 
not  proven  that  the  envelopes  were  sealed  when  delivered 
to  WeUSy  Fargo  &  Company,  nor  who  delivered  them,  or  either 
of  them.  It  was  not  attempted  to  be  proven  that  Wells>Fargo 
&  Company  delivered  them  in  the  same  condition  in  which 
they  received  them.  It  is  said  in  McCreary  on  Elections 
(sees,  471,  473) :  "Such  ballots,  in  order  to  be  received  in 
evidence,  must  have  remained  in  the  custody  of  the  proper 
officers  of  the  law  from  the  time  of  the  original  official  count 
until  th^  are  produced  before  the  proper  court  or  officer; 
and  if  it  appear  that  they  have  be^i  handled  by  unauthorized 
persons,  or  that  they  have  been  left  in  an  i^xposed  or  im- 
proper place,  they  cannot  be  offered  to  overcome  the  official 
count,  .  .  .  but  the  better  opinion  seems  to  be  that  if  the 
deviation  from  the  statutory  requirements  relative  to  the  man- 
ner of  preserving  the  ballots  has  been  such  as  necessarily  to 
expose  them  to  the  public  or  unauthorized  persons,  the  court 
should  exclude  them;  but  if  the  deviations  have  been  slight, 
or  of  Bueh  a  character  as  not  necessarily  to  render  doubtful 
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the  identity  of  the  ballots,  the  question  of  their  identity  may 
well  go  to  the  jury  to  be  determined  upon  all  the  evidence." 

It  is  said  by  Judge  Cooley  in  his  work  on  Constitutional 
Limitations  (7th  ed.,  p.  941) :  "If,  however,  the  ballots  have 
not  been  kept  as  required  by  law,  and  surrounded  by  such 
securities  as  the  law  has  prescribed  with  a  view  to  their  safe 
preservation  as  the  best  evidence  of  the  election,  it  would 
seem  that  they  should  not  be  received  in  evidence  at  ail." 

Our  own  court  in  the  case  of  Tebbe  v.  Smith,  108  Cal.  107, 
[49  Am.  St.  Bep.  68,  41  Pac.  454],  said:  '*One  who  relies, 
therefore,  upon  overcoming  the  prima  facie  correctness  of  the 
ofScial  canvass  by  a  resort  to  the  ballots  must  first  show  that 
the  ballots,  as  presented  to  the  court,  are  intact  and  genuine. 
Where  a  mode  of  preservation  is  enjoined  by  the  statute, 
proof  must  be  made  of  a  substantial  compliance  with  the  re- 
quirements of  that  mode." 

In  Russell  v.  McDonald,  83  CaL  78,  [23  Pac.  183],  it  was 
said  by  the  chief  justice,  in  speaking  of  a  failure  of  the  ele&- 
lion  board  to  comply  with  certain  sections  of  the  Political 
Code:  '^OfScers  of  election  are,  like  all  other  persons,  pre- 
sumed to  know  the  law,  and  their  deliberate  omission  to  follow 
directions  designed  to  prevent  fraudulent  voting  certainly 
calls  for  explanation.  It  casts  suspicion  upon  their  integrity, 
and  is  sufiScient,  prima  fade,  to  make  out  a  case  of  fraud 
No  doubt  such  omission  is  susceptible  of  explanation,  and  we 
are  very  willing  to  believe  that  the  ofScers  of  those  precincts 
erred  through  ignorance  of  the  law,  and  were  not  actually 
guilty  of  fraudulent  intent.  But  as  the  case  is  presented  we 
cannot  indulge  in  that  presumption.  The  officers  were  not 
called  as  witnesses,  as  they  shoxQd  have  been,  to  prove  that 
they  acted  as  they  did  through  ignorance,  and  not  with  a 
fraudulent  purpose ;  and  in  the  absence  of  any  rebutting  proof 
on  this  point  we  feci  constrained  to  hold  that  contestant  made 
out  a  case  of  malconduct  on  the  part  of  the  election  boards." 

We  may  well  apply  the  reasoning  of  that  case  to  the  ques- 
tion here.  Why  was  it  not  proven  that  these  envelopes  were 
sealed  and  not  opened  by  any  one  until  placed  in  charge  of 
Wells,  Fargo  &  Company  t  Some  one  must  have  taken  charge 
of  the  envelopes  in  the  precincts,  and  delivered  them  to  Wella^ 
Fargo  &  Company.  It  seems  that  it  would  have  been  easy  to 
J  Cal.  App.— 20 
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prove  such  fact.  It  was  not  inctunbent  on  defendant  to  piave 
that  votes  had  been  taken  out  of  those  envelopes  and  changed 
Where  such  circumstances  appear  that  it  is  apparent  that 
opportunities  existed  for  evil-minded  persons  to  have  exam- 
ined the  ballots  and  changed  them,  their  integrity  is  im- 
peached. It  is  at  once  apparent  that  the  official  canvass  is 
much  more  liable  to  be  correct  than  a  recount  of  ballots  that 
have  been  in  so  many  suspicious  places. 

In  the  leading  case  of  People  v.  Livingston,  79  N.  Y.  279, 
the  chief  justice  said:  ''They  [the  returns]  may  be  impeached 
for  fraud  or  mistake,  but  in  attempting  to  remedy  one  evil, 
we  should  be  cautious  not  to  open  the  door  to  another  and 
far  greater  evil.  After  the  election  it  is  known  just  how 
many  votes  are  required  to  change  the  result;  the  ballots 
themselves  cannot  be  identified — ^they  have  no  earmaris:. 
Everything  depends  ui>on  keeping  the  ballot-boxes  secure. 
.  .  .  Every  consideration  of  public  policy,  as  weU  as  the  or- 
dinary rules  of  evidence,  require  that  the  party  offering  this 
evidence  should  establish  the  fact  that  the  ballots  are  gen- 
uine. It  is  not  sufficient  that  a  mere  possibility  of  security  is 
proved,  but  the  fact  must  be  shown  with  reasonable  certainty. 
[f  the  boxes  have  been  rigorously  preserved,  the  ballots  are 
the  best  and  highest  evidence;  but  if  not,  they  are  not  only 
the  weakest  but  the  most  dangerous  evidence.  .  .  .  Where 
ballots  in  an  envelope  sealed  with  the  village  seal  are  put  by 
the  village  clerk  in  an  unlocked  desk,  containing  also  the  vil- 
lage seal,  and  situated  in  a  room  exposed  to  the  public,  and 
the  envelope  is  partly  torn  by  some  unknown  person  while  it 
remained  in  such  desk,  the  ballots  are  not  better  evidence  of 
the  result  of  the  election  than  the  returns  of  the  judges." 
(See,  further,  People  v.  Burden,  45  Cal.  241 ;  Coglan  v.  Beard, 
65  Cal.  61,  [2  Pac.  737] ;  Ex  parte  Brown,  97  Cal.  89,  [31 
Pac.  840]  ;  Whipley  v.  McCune,  12  Cal.  352;  Rhode  v.  S*ew- 
metz,  25  Colo.  314,  [55  Pac.  814] ;  Hartman  v.  Young,  17  Or. 
157,  [11  Am.  St.  Rep.  787,  and  note,  20  Pac.  17] ;  Hughes  v. 
Holman,  23  Or.  489,  [32  Pac.  298] ;  Beall  v.  Albert,  159  DL 
127,  [42  N.  E.  166]  ;  Ex  parte  Arnold,  128  Mo.  260,  [49  Am. 
St.  Rep.  557,  30  S.  W.  768,  1036].) 

Plaintiff  relies  upon  an  expression  of  Mr.  Jnstioe  MeFir- 
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land  in  Hannah  v.  Green,  143  Cal.  22,  [76  Pac.  708],  where  it 
is  said:  **The  question  whether  ballots  have  been  sufficiently 
taken  care  of  so  as  to  preclude  any  reasonable  suspicion  that 
they  are  not  in  their  original  condition  is  a  question  which  is 
largely  within  the  judgment  and  discretion  of  the  trial  court, 
and  its  determination  of  that  question  should  not  be  disturbed 
here  if  the  evidence  fairly  warrants  the  conclusion  which  the 
court  reached  on  that  subject.'* 

The  learned  justice  was  speaking  with  reference  to  the  facts 
of  that  case,  which  were  entirely  different  from  the  case  at 
bar.  In  this  case,  if  the  evidence  were  such  as  to  fairly  war- 
rant the  conclusion  reached  by  the  trial  judge,  we  would  not 
interfere.  While  the  decision  of  the  trial  court  should  not  be 
disturbed  if  there  is  sufficient  evidence  to  fairly  support  it, 
yet  we  cannot  give  it  more  weight  than  the  law,  in  its  appli- 
cation to  the  facts,  would  allow.  The  discretion  of  the  trial 
court  gives  it  power  to  decide  upon  conflicting  evidence,  and 
to  consider  all  the  facts  and  the  credibility  of  witnesses ;  but 
upon  a  contest  depending  upon  the  integrity  of  ballots  the 
question  is  as  to  whether  or  not  they  have  been  so  guarded  as 
to  be  the  best  evidence  and  entitled  to  be  recounted.  In  this 
case  we  do  not  think  there  is  sufficient  evidenee  to  sustain  the 
finding  of  the  court  on  the  question. 

The  judgment  is  reversed. 

HaU,  J.,  and  Harrison, P.  J.,  oonenrred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  l^  the 
district  court  of  appeal  on  August  12,  1905. 
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WILLIAM  M.  PBCKHAM  ct  al.,  Respondents, v.  E.  R.  FOX, 

Appellant. 

Mechanics'  Lisns — Attornkt's  Ftxa  on  Fobxclosubi — Oonstttu- 
TiONAL  Law. — Seetion  1105  of  the  Code  of  Cvnl  Procedure,  provid- 
ing for  the  allowance  of  attorney's  fees  on  the  foreelosnre  of  me- 
ehanies'  liens,  ia  valid,  and  not  in  eonfiiet  with  anj  prnviaion  of 
the  state  or  federal  constitution;  and  the  attorn^ 'a  fees  allowed 
thereunder  are  a  Uen  upon  the  property  foredoeed. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    M.  T.  AUen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cole  ft  Cole,  for  Appellant 

Hugh  J.  Crawford,  and  Borden  ft  Carhartjas  Amid  Curiae, 
for  Respondent. 

SMITH,  J. — This  is  an  appeal  from  a  judgment  foreclos- 
ing a  mechanic's  lien.  The  only  objection  urged  by  appel- 
lant's counsel  is  to  the  attorney's  fee  allowed  by  the  court 
and  made  a  lien  upon  the  property  in  question.  The  points 
made  by  the  appellant  are:  First,  that  section  1195  of  the 
Code  of  Civil  Procedure,  providing  for  such  fees,  is  unconsti- 
tutional ;  second,  that  there  is  no  provision  in  the  act  making 
the  attorney's  fees  a  lien  upon  the  property  foreclosed.  But 
neither  point  is  tenable. 

As  to  the  first,  under  familiar  rules  of  construction,  there 
is  nothing  in  the  provisions  of  section  15  of  article  XX  of  the 
constitution  to  limit  the  ordinary  powers  of  the  legislature; 
or  to  take  from  it  the  specific  power  exercised  in  section  1195 ; 
nor  is  the  constitutional  provision  to  be  construed  as  re- 
pealing the  existing  provisions  of  the  Code  of  Civil  Procedure 
on  the  subject  of  '4iens  of  mechanics  and  others";  among 
which  is  the  section  in  question.  (Sedgwick  on  Statutory 
and  Constitutional  Law,  pp.  123  et  seq. ;  Oermania  etc.  Assn. 
V.  Wagner,  61  Cal.  349.)  On  the  contrary,  the  duty  is  imposed 
upon  the  legislature  to  "provide  by  law  for  the  speedy  and 
efficient  enforcement  of  such  liens";  and  this,  we  think,  im- 
poses upon  it,  if  deemed  necessary  to  that  end,  the  duty  of 
providing  for  the  cost  of  recording  the  lien  and  attorney's 
fee  "as  an  incident  to  the  judgment"  {Rapp  v.  Spring 
Valley  Gold  Co.,  74  Cal.  532,  [16  Pac.  325] ;  Mclntyre 
V.  Trautner,  78  Cal.  449,  [21  Pac.  15] ;  SchaUert  etc.  Lumber 
Co.  V.  Neal,  94  Cal.  192,  [29  Pac.  622] ) ;  or,  at  least,  empowers 
it  to  do  so.  (San  Joaquin  Lumber  Co.  v.  Welton,  115  Cal.  1, 
[46  Pac.  785, 1057] ;  Sweeney  v.  Meyer,  124  Cal.  517,  [57  Pac. 
479].)  Nor  are  the  provisions  of  section  1195  in  conflict 
with  section  1  of  the  fourteenth  amendment  to  the  federal 
constitution,  or  with  any  other  provision  of  the  federal  or 
state  eonstitution. 
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The  second  point  is  in  effect  disposed  of  by  the  decision 
in  Reid  v.  Clay,  134  Cal.  215,  216,  [66  Pac  262.]  That  was  a 
case  of  the  foreclosure  of  a  street  assessment  lien,  under  the 
act  governing  that  subject,  which  provided  that  ''in  all  cases 
of  recovery  under  the  provisions  of  this  act  the  plaintiff  shall 
reco-^er  the  sum  of  fifteen  dollars,  in  addition  to  the  taxable 
cost,  sh  attorney's  fees."  (Stats.  1889,  p.  168,  sec  12.)  And 
it  was  held  that  "this  must  be  construed  as  entitling  him  to 
the  recovery  of  it  as  part  of  the  recovery  and  judgment  pro- 
vided for,  which  is  exclusively  for  a  lien";  and  it  was  added 
ux>on  the  authority  of  cases  cited  that,  ''otherwisu,  it  could  not 
be  recovered."  The  cases  are  substantially  similar  in  prin- 
ciple. In  this  respect  cases  coming  under  the  provisions  of 
section  1195  of  the  Code  of  Civil  Procedure,  and  similar 
statutes,  are  to  be  distinguished  from  the  case  of  foreclosure 
of  mortgages,  where  there  is  no  statutory  provision  providing 
for  attorney's  fees,  **in  the  absence  of  a  provision  in  the  mort- 
gage." {Monroe  v.  Fohl,  72  Cal,  570,  [14  Pac.  514] ;  Eotal- 
ing  V.  Moniieih,  128  Cal.  556,  [61  Pac.  95].) 

The  judgment  appealed  from  is  affirmed. 

Gray,  P.  J.,  and  Allen,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  September  11,  1905. 


[No.  87.    SeeoBd  Appelkta  Distriet-^nly  18,  lOOS.] 
DOBA  ANDBOS,  Bespondent,  v.  L.  M.  ANDBOS,  Appdlant 

XtaYOBGS— Adui/tibt  MOT  OoMDOMXD— SuFFOBT  OF  FINDINGS. — ^Where  a 
diTOTce  wu  granted  to  the  wife  on  the  ground  of  adultery  of  tha 
husband,  and  the  defense  was  eondonation,  on  the  ground  that  the 
physieal  eondHlon  of  the  defendant,  long  known  to  the  wife  before 
eeaaing  to  eohabit  with  him,  was  sneh  as  would  ordinarily  be  taken 
as  proof  of  unfaithfuhiess,  but  the  eourt  found  upon  sufficient 
evidence  that  plaintiff  at  first  believed  his  representation  that  hit 
condition  was  not  so  occasioned,  and  that  after  becoming  eoB- 
Tinced  of  the  contrary  she  never  thereafter  cohabited  with  him— 
the  eondonation  was  not  sofBciently  established  to  bar  the  pkhi- 
tlff's   right   of 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  and  from  an  order  denying  a  new  triaL 
Prank  P.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  W.  Nisbet,  for  AppeUant 

B.  E.  Bledsoe,  and  C.  L.  Allison,  for  Bespondent 

ALLEN,  J. — ^Action  for  divorce.  Judgment  in  favor  of 
plaintiff.  Defendant  appeals  from  the  judgment  and  order 
denying  a  new  trial. 

It  is  insisted  upon  this  appeal  that  the  judgment  wa4s  ren- 
dered in  violation  of  section  130  of  the  Civil  Code,  which 
provides  that  no  divorce  can  be  granted  upon  the  default 
of  the  defendant,  or  upon  the  uncorroborated  statement,  ad- 
mission, or  testimony  of  the  parties;  and  that  if  any  matri- 
monial offense  had  been  established  the  same  had  been  com- 
pletely and  fully  condoned.  The  court  found  in  favor  of  the 
plaintiff  upon  all  of  the  material  issues,  and  while  the  cor- 
roborating testimony  tending  to  establish  the  marital  offense 
was  slight,  there  was,  nevertheless,  some  testimony  to  justify 
the  court  in  its  finding  in  that  regard. 

As  to  the  question  of  condonation,  which  by  section  115  of 
our  Civil  Code  is  declared  to  be  the  conditional  forgiveness  of 
a  matrimonial  offense  constituting  a  cause  of  divorce,  and  by 
section  116  such  condonation  requires  a  knowledge  on  the  part 
of  the  condoner  of  the  facts  constituting  the  cause  of  divorce, 
the  record  discloses  that  the  defendant's  physical  condition, 
known  to  plaintiff  long  before  she  ceased  to  cohabit  with  him 
as  his  wife,  was  such  as  would  ordinarily  be  taken  as  proof  of 
unfaithfulness;  yet  it  appears  from  the  testimony — and  the 
court  accepted  it  as  the  truth — ^that  the  plaintiff  believed  the 
representations  of  her  husband  that  his  condition  was  not  so 
occasioned.  This  no  doubt  ui)on  the  theory  that  the  con- 
fidence of  a  wife  in  her  husband's  loyalty  leads  her  often  to 
accept  as  true  that  which  would  not  be  accepted  if  proceeding 
from  a  stranger.  There  waa  some  testimony  to  warrant  the 
court  in  finding  that  after  becoming  convinced  of  the  cause 
of  his  phjrsical  condition  she  never  thereafter  cohabited  with 
him  as  his  wife ;  and  there  was  sufficient  testimony  to  wammt 
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the  eoTirt  in  findxng  that  hk  physieal  condition  was  the  result 
of  an  adnlterons  act 

We  think  the  condonation  was  not  established  sofficiently 
to  bar  the  plaintiff's  ri^  of  aetion,  and  we  perceiye  no  error 
in  the  record. 

Judgment  and  order  affinned. 

Gray,  P.  J.,  and  Smitfa,  J^  eoneurred. 


[No.  83.    Seeond  Appellate  Di8triet.-Jii]7  18,  1905.] 

BOARD  OF  EDUCATION  OF  THE  CITY  OP  SAN 
DIEGO,  AppeUant,  v.  COMMON  COUNCIL  OP  THE 
CITY  OP  SAN  DIEGO,  Respondent 

Weit  of  Mandate — NoN-E«NroBCKABiLiTT — Tax  undeb  GEUkETEE — ^Dis- 
missal or  Appeal. — A  writ  of  mandate  which  oannot  be  enforeed 
will  not  iflsue;  and  an  appeal  from  a  judgment  eastaining  a  de- 
murrer to  a  petition  for  a  writ  of  mandate  to  enforce  the  levy  of 
a  eehool  tax  whieh  eonld  not  be  enforeed  under  the  eity  charter 
when  the  appeal  was  taken,  will  not  be  reriewed  upon  its  merits, 
bat  will  be  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    N.  H.  Conklin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cassius  Carter,  District  Attorney,  W.  R.  Andrews,  Deputy, 
Collier  &  Smith,  and  Withington  &  Carter,  for  Appellants. 

H.  E.  Doolittle,  City  Attomqr  of  San  Diego,  for  Be- 
spondenl 

ALLEN,  J. — ^This  is  an  appeal  from  an  order  of  the  supe- 
rior court  of  San  Diego  County  sustaining  a  demurrer  to  a 
petition  for  a  writ  of  mandate  directing  the  city  council  of 
San  Diego  to  levy  a  tax  for  school  purposes  upon  the  taxable 
property  of  said  city,  under  the  provisions  of  the  charter 
thereof. 

The  record  discloses,  and  it  is  conceded  by  counsel,  that  the 
demand  and  requirement  upon  the  part  of  plaintiff  board  for 
sadi  levy  and  tiie  refusal  of  the  council  in  connection  there- 
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with  was  had  with  reference  to  a  levy  whieh,  by  such  charter, 
was  required  to  haye  been  made  on  or  before  the  second 
Monday  of  May,  1903. 

li  A  apparent,  therefore,  that  no  authority  now  reposes  in 
the  eouDcil  to  make  such  levy,  nor  any  jurisdiction  in  this  or 
any  other  court  to  order  the  same ;  that  a  writ  of  mandate,  if 
granted,  could  not  be  enforced,  and  would  be  unavailing;  and 
in  such  cases  a  writ  will  not  issue.  {Board  of  Education  v. 
Commo^i  Council,  128  Gal.  372,  [60  Pac.  976].)  No  agree- 
ment of  parties  can  be  invoked  to  call  for  a  decision  of  what 
to  tnem,  or  either  of  them,  is  merely  a  moot  question,  and 
courts  should  not  render  judgments  which  cannot  be  enforced 
by  any  process  known  to  the  law.  {Johnson  v.  MMey,  74 
Gal.  432,  [16  Pac.  228].) 

It  appears  that  the  parties  to  this  litigation  have  no  rights 
which  can  be  affected  by  the  reversal  of  the  order;  that  the 
defendant  possessed  no  right  to  make  any  levy  for  the  fiscal 
year  1903  at  the  date  of  the  appeal  herein ;  and  that  the  supe- 
rior court  has  no  authority  to  render  any  judgment  in  the 
premises.  Any  opinion  that  we  might  give  upon  the  merits 
of  plaintiff's  application  to  the  superior  court  would  not, 
therefore,  be  followed  by  any  action  on  the  part  of  that  court, 
and  would  not  have  any  binding  authority,  or  constitute  any 
adjudication  of  the  rights  of  the  parties.  {Foster  v.  Smith, 
115  Gal.  613,  [47  Pac.  591].) 

Without  determining  any  of  the  questions  involved,  for  the 
reasons  above  suggested,  and  upon  the  authority  of  Foster 
V.  Smith,  115  Gal.  613,  [47  Pac  591],  the  appeal  in  this 
is  dismissed. 

Qray,  P.  J.,  and  Smith,  J.,  ooncurred. 


[No.  28.    Second  Appellate  DiBtriet— July   14.  1908.] 

JOHN  H.  GAY,  Appellant,  v.   M.  R.  THORPE,  Justiee  of 
the  Peace,  Respondent 

pBOmBinON — OONTEMFT  PbOCXKDINOS  BY  JUSTIGB  OF  THS  PSACI — DDO- 

smoN  OF  Witness  in  Superior  Oouri>— Befusal  to  Obey  Sdb- 
POBTA— JuBiSMcnow.— A  depodtion  of  a  witsMs  to  be  Ukoa  tit  sa 


July,  1905.]  Gat  v.  Thobfb.  818 

aetion  pending  in  the  saperior  eonrt  is  a  proceeding  in  that  aoort 
whieh  can  alone  punish  a  disobedienee  to  a  subpoena  for  siieh 
witness,  and  a  justice  of  tho  peaee  before  whom  the  deposition  is 
taken  has  no  jurisdiction  to  punish  such  disobedience  as  a  eon- 
tempt,  and  prohibition  will  lie  to  restrain  the  justice  from  so  doing. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  denying  a  writ  of  prohibition.  E.  S.  Torrance, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ij.  L.  Boone,  and  Oscar  A.  Trippett,  for  Appellant 

Valentine  &  Newby,  and  Victor  E.  Shaw,  for  Respondent. 

ALLEN,  J. — This  is  an  appeal  from  an  order  of  the  supe- 
rior court  of  San  Diego  County  denying  appellant's  appli- 
cation for  a  writ  of  prohibition  against  respondent.  The 
record  discloses  that  on  March  20,  1903,  there  was  an  action 
pending  in  said  superior  court  in  which  case  notice  was  duly 
served  upon  defendant,  properly  supported  by  affidavit,  to 
take  his  deposition.  This  notice  and  affidavit  were  filed  with 
respondent,  as  justice  of  the  peace  for  said  county,  and  he  is- 
sued a  subpoena  requiring  defendant  to  appear  on  a  day  speci- 
fied and  give  his  deposition.  The  defendant  disobeyed  such 
subpoena.  Upon  an  affidavit  being  filed,  a  warrant  of  arrest 
was  issued  by  the  justice,  directing  the  defendant  to  be 
brought  into  the  presence  of  said  justice  to  answer  the  charge 
of  contempt.  Appellant  thereupon  applied  to  the  superior 
court  of  San  Diego  County  for  a  writ  of  prohibition,  com- 
manding the  respondent  justice  to  appear  before  such  court 
and  show  cause  why  he  should  not  be  restrained  from  further 
proceedings  in  said  matter.  Upon  the  hearing  of  this  appli- 
cation, the  same  was  denied    This  was  error. 

The  taking  of  a  deposition  is  a  part  of  the  proceedings  is 
the  court  for  whose  use  the  evidence  is  sought  to  be  taken. 
One  who  is  a  witness  summoned  to  attend  and  give  his  depo- 
sition in  an  action  is  certainly  a  person  connected  with  a 
judicial  proceeding  before  a  court.  His  conduct  in  failing 
to  attend  in  obedience  to  a  subpoena  is  therefore  a  matter 
which  can  be  controlled  by  the  court;  and  if  so,  the  control 
can  be  made  effective  only  by  the  existence  of  the  power  to 
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punish  the  disobedience.  {Bums  v.  Superior  Court,  140  Cal. 
11,  [73  Pac.  597].)  The  taking  of  a  deposition  to  be  used  on 
the  trial  of  the  cause  is  a  proceeding  in  the  cause.  (Crocker 
V.  Conrey,  140  Cal.  217,  [73  Pac.  1006].)  The  jurisdiction 
of  courts  of  equity,  having  been  given  to  the  superior  court 
by  the  constitution,  cannot  be  taken  away  by  statute. 
{Tulare  v.  Hevren,  126  Cal.  228,  [58  Pac.  530] ;  Bums  v. 
Superior  Court,  140  Cal.  11,  73  Pac.  597.)  The  same  rule 
would  seem  to  apply  to  the  powers  necessary  to  the  exercise 
of  this  jurisdiction.  (Bums  v.  Superior  Court,  140  Cal.  11, 
[73  Pac.  597].)  The  refusal  of  a  witness  in  a  proper  case  to 
attend  and  give  his  deposition  before  a  notary  is  one  of  the 
contempts  of  court  defined  by  section  1209  of  the  Code  of 
Civil  Procedure.  {Crocker  v.  Conrey,  140  Cal.  215,  [73  Pac. 
1006].)  Every  court  of  general  jurisdiction  has  inherent 
power  to  punish  for  contempt  persons  who  obstruct  or  inter- 
fere with  its  proceedings.  {Ex  parte  Terry,  128  XJ.  S 
303,  [9  Sup.  Ct.  77].)  That  one  may  not  be  put  in  jeopardy 
a  second  time  for  the  same  offense  is  a  right  guaranteed  by 
the  constitution.  Were  the  statutes  to  be  so  construed  as  to 
give  to  a  justice  of  the  peace  acting  for  the  superior  court  in 
the  matter  of  taking  depositions  power  to  punish  for  con- 
tempt the  disobedience  of  a  subpoena  issued  in  such  proceed- 
ings by  the  justice,  il  would  be  to  say  that  the  justice  of  the 
peace  was  given  a  power  the  exercise  of  which  would  be  to 
defeat  and  destroy  the  power  reposing  in  the  superior  court 
in  the  first  instance.  We  are  of  opinion  that  the  statutes  do 
not  contemplate  that  the  superior  court  should  be  shorn  of 
any  of  its  inherent  power,  and  therefore  no  jurisdiction  rests 
within  the  justice  of  the  peace  to  punish  for  contempt  the  dis- 
obedience of  the  subpoena  issued  by  respondent,  and  the  writ 
should  have  been  granted. 

The  order  and  judgment  of  the  superior  court  denying  the 
writ  are  reversed. 

Gray,  P.  J^  and  Smith,  J.,  concurred. 
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[No.   18.     Second   Appellate  Dwtrict.—July   17,   1905.] 

M.  T.  KBLLAM,  Respondent,  v.  A.  W.  BRODE,  and  L.  D. 
ERODE,  Appellants. 

Pboiossobt  Note — Payksmt  of  Interest  in  Aj)vancis — ^Pbima  Faoii 
Evidence — Girr  of  Gbedit  upon  Peincipal — Time  not  EnxNSCD. 
— ^Although  the  general  rule  is  that  the  payment  of  interest  in 
advance  is  prima  fade  evidence  of  a  binding  oontzaet  to  deiaj  the 
time  of  payment  of  the  principal  of  a  promissory  note,  yet  snch 
prima  fade  evidence  may  be  overcome  by  proof  that  the  faets  were 
otherwise.  Where  there  is  evidence  to  sustain  a  finding  that  the 
payment  of  the  interest  in  advance  was  in  sole  consideration  of  a 
eontemporaneons  gift  of  a  credit  of  a  larger  sum  upon  the  principal, 
and  that  there  was  no  agreement  extending  the  time  of  payment, 
an  action  upon  the  note  before  the  expiration  of  the  period  of 
interest  credited  is  not  preraatore. 

Id. — ^Exclusion  of  Tistimont  in  Suppoet  op  Answeb— Eeeoe  Cub» 
ON  CBOSS-'Pir A  mtnation. — The  erroneous  exclusion  of  the  testimony 
of  a  defendant  in  sapport  of  his  answer  was  cured  by  the  admission 
of  the  same  testimony  on  his  cross-examination. 

Id. — ^DxraNSX  of  Assumption  of  Note  as  Firm  lNDEBTfl>NB8S — Ebbc» 
IN  ExOLUDiNO  EviDENOB. — ^Whcrc  the  defense  was  that  the  note  in 
suit  was  given  for  firm  indebtedness,  and  that  plaintiff,  subsequent 
to  its  execution,  assumed  all  of  the  indebtedness  of  the  firm,  in- 
dnding  said  note,  and  plaintiff  admitted  an  agreement  to  pay  a 
specified  sum  which  in^ded  a  number  of  individual  notes  of  mem- 
bers of  the  firm,  it  was  error  to  exclude  evidence  as  to  what  notes 
or  indebtedness  were  in  fact  paid  under  the  assumption  as  being 
material  in  determining  whether  or  not  the  note  sued  on  was  aa 
obligation  assumed  by  the  plaintiff. 

[D. — FiNDINO    AGAINST    EVIDENCE — EXECUTION    OP    NOTS    AFTEB    Da19— 

Repbesentation  as  TO  Firm  Debt — Estoppel. — Where  the  testi- 
mony shows  without  conflict  that  one  of  the  defendants  executed 
the  note  long  after  its  date,  under  the  inducement  of  a  representa- 
tion by  plaintiff  that  it  was  for  the  indebtedness  of  the  firm  of  which 
such  defendant  was  to  become  a  member,  the  plaintiff  is  estopped 
to  deny  as  against  such  defendant  that  it  was  a  firm  obligation,  to 
which  the  subsequent  assumption  of  firm  indebtedness  by  plaintiff 
was  applicable,  releasing  such  defendant  therefrom,  and  a  finding 
to  the  contrary  is  against  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County  and  from  an  order  denying  a  new  triaL 
Waldo  M.  York,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Jones  &  Weller,  and  J.  P.  Conroy,  for  Appellants. 

The  action  was  prematurely  brought,  the  interest  having 
been  paid  in  advance  for  two  years,  and  the  action  waa 
brought  before  the  expiration  of  that  time.  {SkeUy  v.  Bristol 
Savings  Bank,  63  Conn.  83,  38  Am.  St.  Bep.  340,  26  Atl.  474: 
Scott  V.  Saffold,  37  Ga.  384;  St.  Paul  Trust  Co.  v.  St.  Paul 
Chamber  of  Commerce,  64  Minn.  439,  67  N.  W.  350;  Crosby 
V.  Wyatt,  10  N.  H.  318;  Drew  v.  Towle,  30  N.  H.  531,  64  Am. 
Dec.  309;  People's  Bank  v.  Pearsons,  30  Vt.  714;  Woodbum 
V.  Carter,  50  Ini  376.)  The  findings  are  against  the  evi- 
dence. 

B.  L.  Horton,  for  Be8i)ondent. 

The  action  was  not  prematurely  brought,  there  being  no 
agreement  to  extend  the  time.  The  mere  payment  of  in- 
terest in  advance  is  not  conclusive.  Since  the  amendment  of 
1874  to  section  1693  of  the  Civil  Code  an  agreement  to  ex- 
tend time  should  be  in  writing  or  by  an  executed  oral  agree- 
ment, and  not  otherwise.  {Henehan  v.  Hart,  127  Cal.  656, 
60  Pac.  426;  HeUier  v.  Russell,  136  Cal.  143,  68  Pac.  581; 
Harloe  v.  Lambie,  132  Cal.  133,  64  Pac.  88 ;  Cashman  v.  Har- 
rison, 90  Cal.  297-304,  27  Pac.  283.)  Payment  was  demanded 
and  refused  on  the  last  day,  and  this  authorized  the  action 
thereafter  on  that  day.     {Hibemia  etc.  Society  v.  O'Qrady, 

47  Cal.  579;  Bdloc  v.  Davis,  38  Cal.  242;  Woodward  v. 
Brown,  119  Cal.  283,  300,  63  Am.  St.  Rep.  108,  51  Pac.  2,  542.) 
The  findings  are  sustained  by  the  evidence.  Evidence  waa 
not  admissible  to  vary  the  obligation  of  the  note.  {Conner  v. 
Clark,  12  CaL  168,  73  Am.  Dec.  529;  Shriver  v.  Lovejoy,  32 
Cal.  574;  Souihem  Calif omia  etc.  Bank  v.  Wyatt,  87  CaL 
616,  25  Pac.  918;  California  etc.  Bank  v.  Ointy,  108  CaL  148, 
41  Pac.  38;  Bradford  Investment  Co.  v.  Joost,  117  CaL  204, 

48  Pac.  1088.) 

ALLEN,  J. — ^Defendants  api>eal  from  a  judgment  and 
order  denying  a  new  trial. 

The  complaint  was  filed  March  19,  1902,  declaring  upon  a 
promissory  note,  payable  to  plaintiff  and  signed  by  defend- 
nta|  dated  June  15,  1899,  due  in  one     year,  fbr 
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hundred  doUara,  with  interest  at  seven  per  cent  per  annnm 
payable  semi-annually.  Upon  the  note  appeared  the  follow- 
ing  indorsements: — 

"Six  months  int  paid  on  within  note;  $42.00.       M.  Y. 

"March  19,  1900.  Paid  Two  Hundred  Dollars  on  within 
note.    M.  Y.  KhsIiTiAM. 

'<  March  19,  1900.  Int.  paid  in  advance,  $140.00;  amount 
for  two  years  from  date.    M.  Y.  Kellam." 

In  an  amended  complaint  it  is  alleged  that  the  last  indorse- 
ment was  entered  through  mistake,  which  defendants  knew 
or  suspected  at  the  time;  that  the  payment  of  interest  was 
only  up  to  December  15,  1901,  and  not  later,  and  a  reforma- 
tion of  the  indorsement  to  that  effect  was  asked.  The  answer 
denies  any  mistake,  and  alleges  that  on  March  19,  1900,  in 
consideration  of  the  payment  of  two  hundred  dollars,  and  the 
sum  of  one  hundred  and  forty  dollars  advanced  as  interest, 
plaintiff  agreed  to  extend  the  time  of  pa3anent  two  years  from 
and  after  March  19,  1900.  By  way  of  further  answer,  the 
defendants  allege  that  the  note  sued  on  was  given  in  con- 
sideration of  a  debt  of  the  Electric  Supply  and  Fixture  Com- 
pany, a  corporation,  of  which  plaintiff  had  notice;  that  on 
the  19th  of  March,  1900,  the  plaintiff,  for  a  valuable  con- 
sideration, assumed  and  agreed  to  pay  all  the  indebtedness 
of  said  Electric  Supply  and  Fixture  Company,  including  the 
note. 

The  court  found  such  indorsement  of  March  19,  1900,  was 
not  improperly  indorsed  by  mistake;  that  the  same  does  truly 
express  the  intention  of  said  party,  and  that  the  interest  was 
paid  iQ  advance  to  March  19,  1902.  The  court  further  finds 
that  there  was  no  agreement  to  any  extension  of  time  for  the 
payment  of  said  note,  and  the  same  was  not  then  and  never 
has  been  extended. 

Judgment  was  entered  in  favor  of  the  plaintiff  and  against 
defendants  for  one  thousand  dollars,  with  interest  from  De- 
c^nber  15,  1901. 

Appellants'  first  point  discussed  is  that  the  action  was  pre- 
maturely brought;  that  the  receipt  of  interest  to  March  19, 
1902,  amounted  to  an  agreement  to  extend  the  time  of  pay- 
ment to  that  date,  and  that  being  established  the  defendants 
had  the  whole  of  that  day  within  which  to  pay  the  note  and 
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were  not  in  default  when  the  action  was  commenced.  The 
trial  court,  however,  has  found,  and  there  was  some  testimony 
ui>on  which  such  findings  are  supported,  that  while  the  inter- 
est was  actually  received  and  paid  in  advance  to  March  19, 
there  was  no  agreement  to  extend  time  of  payment  on  account 
thereof. 

The  general  rule  is,  "that  the  reception  of  interest  in  ad- 
vance upon  a  note  is  prima  facie  evidence  of  a  binding  con- 
tract to  forbear  and  delay  the  time  of  payment.*'  {SkeUy  v. 
Bristol  8av.  Bank,  63  Conn.  83,  [38  Am.  St.  Rep.  340,  26  AtL 
474].)  ''The  inference  is  irresistible  that  where  a  creditor 
receives  interest  in  advance  there  is  a  contract  to  extend  the 
time  of  pajnnent  during  the  i)eriod  for  which  interest  is 
paid."  (Woodbum  v.  Carter,  50  Ind.  376.)  In  these  and 
many  other  decisions  the  inference  to  be  derived  is  declared, 
while  in  others  a  prima  facie  case  is  said  to  be  established  by 
the  proof  of  such  facts.  But  such  inferences  and  prima 
fade  evidence  may  be  overcome  by  proof  that  the  facts  are 
otherwise.  It  is  entirely  competent  for  parties  to  actually 
pay  and  receive  money  by  way  of  interest  in  advance,  upon 
an  understanding  that  it  should  not  affect  the  right  to  sue 
upon  the  original  promise.  This,  in  effect,  is  what  the  court 
below  found,  when  it  found  that,  notwithstanding  the  pay- 
ment, there  was  no  agreement  to  extend  time.  These  findings 
were  in  line  with  plaintiff's  testimony,  that  the  credit  of  two 
hundred  dollars  was  a  gift,  and  that  "when  I  struck  off  the 
$200  I  gave  him  that,  and  he  suggested  then  that  he  would 
pay  me  two  years'  interest  in  advance  and  I  said  'All  right,* 
and  set  it  down  on  the  note  that  way."  The  court  appears 
to  have  accepted  plaintiff's  testimony  as  to  the  incidents  of 
the  transaction,  and  to  have  determined  that  the  considera- 
tion of  the  payment  of  interest  in  advance  was  based  upon  the 
gift  of  two  hundred  dollars,  and  not  a  consideration  for  a 
new  contract  extending  time  of  payment.  In  Hellier  v.  Rus- 
sell, 136  Cal.  144,  [68  Pac.  581],  the  principle  is  determined 
that  the  mere  payment  of  interest  in  advance,  pursuant  to  a 
stipulation  in  the  original  obligation  so  to  do,  is  not  even 
prima  facie  evidence  of  an  intent  to  create  a  new  contract 

It  is  further  insisted  by  appellants  that  the  court  erred  in 
excluding  testimony  of  A.  W.  Brode,  tending  to  show  that 
the  note  set  out  in  the  complaint  was  given  on  account  of  the 
indebtedness  of  the  Electric  Supply  and  Fixture  Comx>axi79 
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which  testimony  was  in  support  of  the  allegation  of  the 
answer.  This  was  error;  but  it  was  cured  by  the  admission 
of  the  same  testimony  upon  cross-examination  of  the  witness, 
and  we  are  unable  to  see  any  prejudice  resulting  from  its 
exclusion  in  the  examination-in-chief.  Error  is  claimed  by 
reason  of  the  refusal  of  the  court  to  admit  testimony  with 
reference  to  the  character,  payment,  and  consideration  of 
certain  other  notes  presented  to  the  witness  A.  W.  Brode. 
It  was  certainly  material,  in  determining  whether  or  not  the 
note  sued  on  was  an  obligation  assumed  by  the  plaintiff,  to 
receive  and  consider  evidence  as  to  what  notes  or  indcbtednfiB 
were  in  fact  paid  under  such  assumption,  and  in  discharge  of 
what  plaintiff  admits  was  an  agreement  to  pay  about  sev^i 
thousand  eight  hundred  dollars.  While  some  of  the  notes 
about  which  inquiry  was  sought  were  admitted  to  be  indi- 
vidual obligations  of  the  makers,  yet  they  formed  a  part  of 
the  notes  claimed  by  plaintiff  to  have  been  paid  pursuant  to 
the  assumption  of  the  firm  indebtedness.  We  are  unable  to 
see  how  the  court  could  determine  the  vital  question  in  this 
ease,  which  was  with  reference  to  the  assumption  by  plaintiff 
of  the  note  in  suit,  without  going  into  an  inquiry  as  to  what 
was  actually  paid,  and  the  character  of  the  notes  so  paid, 
together  with  the  amount  The  refusal  of  the  court  to  admit 
the  evidence  with  relation  to  these  notes  was  error,  nor  was  it 
cured  by  subsequent  statements  in  relation  thereto. 

It  is  insisted  further  by  appellants  that  the  finding  of  the 
trial  court,  that  the  note  set  out  in  the  complaint  was  not  the 
indebtedness  of  the  Electric  Supply  and  Fixture  Company, 
is  unsupported  by  the  evidence.  This  is  true,  in  so  far  as  de- 
fendant L.  D.  Brode  is  concerned.  While  the  answer  admit- 
ted the  execution  of  the  note  at  its  apparent  date,  the  testi- 
mony, without  contradiction,  shows  that  more  than  two 
months  elapsed  after  its  execution  by  A.  W.  Brode  before  it 
was  signed  by  L.  D.  Brode ;  and  further,  the  uncontradicted 
testimony  is  that  when  it  was  signed  by  L.  D.  Brode,  and  as 
an  inducement  to  procure  his  signature  thereto,  plaintiff  rep- 
resaxted  that  the  note  did  represent  a  debt  of  the  Electric 
Supply  and  Fixture  Company,  of  which  firm  defendant  was 
to  become  a  member;  and  that  such  representations  were  be- 
lieved and  were  the  sole  consideration  for  its  execution  by 
L.  D.  Brode.  This  being  true,  as  between  plaintiff  and  de- 
fendaafc  L.  D.  Bxoda,  the  XMte  beeame  a  firm  oMigitiati 
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Plamtifl  having  asserted  that  it  was  a  firm  debt,  and  defend- 
ant having  acted  npon  his  belief  in  the  truth  thereof,  plain- 
tiff is  estopped  to  deny  that  it  was,  and  is,  a  finn  debt;  and 
having,  for  a  good  consideration,  assumed  in  his  contract 
with  L,  D.  Brode  to  pay  all  obligations  of  the  Electric  Supply 
and  Rxture  Company,  this  note  became  a  part  of  the  liability 
so  assumed,  and  defendant  L.  D.  Brode  ceased  to  be  bound 
thereby. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
newtriaL 

€bny,  P.  J.,  concurred. 

BnaOij  J.,  concurred  in  the  judgment 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  15,  1905,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court  after  judgment  in 
the  district  court  of  appeal  was  denied  by  the  supreme  court 
on  September  14, 1905. 


[Crim.  No.  5.    First  Appellate  District.— July  18,  1905.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  A.  SMALL,  Ap- 
pelant 

GknoNAL  Law — OBTAnoNo  MoNXT  BT  I^UD— iNsumooENT  Ynjooir— 
JuDGMXNT  NOT  BuBTAoncD. — Under  an  information  charging  tbe 
erime  of  knowingly  and  designedly  bj  false  and  fraudnlent  lepre- 
sentations  defrauding  a  person  named  of  oyer  one  hundred  doDan 
in  mon^  a  yerdiet  finding  the  defendant  ''guilty  of  the  erime  of 
felony,  to  wit,  obtaining  mon^  by  false  pretenses,''  does  not  t»- 
wgaad  to  the  iasne^  nor  show  any  erime,  and  e^^T^ot  sostain  a  jodg- 
ment  of  imprisonment. 

Id. — ^PBoyn^GB  or  Jubt— Lkoal  Defhhtion  or  Gbuib. — ^The  words  "the 
erime  of  felony''  may  be  omitted  from  the  yerdiet.  It  is  not  the 
proylnce  of  the  jury  to  determine  the  legal  definition  of  the  aets 
elaimed  to  constitute  a  crime. 

In. — Jeopabdt — DiSGHABGX  OF  Derndant. — ^The  defendant  haying  been 
placed  in  jeopardy  by  trial  under  a  yalid  information,  was  en- 
titled to  be  discharged  after  the  receipt  and  reeoBd  of  an  iiwofieient 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  William  P.  Lawlor, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bert  Schlesinger,  for  Appellanl 

U,  S.  Webb,  Attorney-General,  for  Respondent 

COOPER,  J. — Judgment  of  imprisonment  in  the  state 
prison  was  entered  against  defendant  under  an  information 
charging  him  with  having  obtained  possession  of  one  hun- 
dred and  three  dollars  by  certain  false  and  fraudulent  repre- 
sentations set  forth  therein.  He  made  a  motion  for  a  new 
trial,  which  was  denied,  and  this  appeal  is  from  the  judgment 
and  order  denying  said  motion-  His  contention  is  that  the 
verdict  is  insufficient  to  sustain  the  judgment,  and  hence  that 
he  should  be  discharged. 

The  information  charges  the  offense  defined  in  section  532 
of  the  Penal  Code,  which  provides:  ** Every  person  who 
knowingly  and  designedly,  by  false  or  fraudulent  representa- 
tions or  pretenses,  defrauds  any  other  person  of  money  or 
property,  ...  is  punishable  in  the  same  manner  and  to  the 
same  extent  as  for  larceny  of  the  money  or  property  so  ob- 
tained." It  is  not  necessary  to  give  the  information  in  full, 
or  to  enter  into  an  analysis  of  it.  It  is  sufficient  for  the  pur- 
poses of  this  case  that,  in  our  opinion,  it  sets  forth  sufficient 
facts  to  constitute  the  crime  defined  in  the  section.  It  shows 
that  the  defendant  unlawfully,  knowingly,  fraudulently,  and 
with  intent  to  cheat  and  defraud,  obtained  from  one  Perr}' 
one  hundred  and  three  dollars  by  certain  false  and  fraudu- 
lent representations  to  the  effect  that  he  was  the  owner,  free 
from  all  encumbrances  or  liens,  of  certain  household  fur- 
niture, which  representations  were  untrue.  The  defendant 
pleaded  not  guilty  to  the  offense  charged. 

The  jury  had  the  right,  as  the  evidence  might  have  justi- 
fied, to  find  the  defendant  guilty  of  the  offense  charged  in  the 
information,  or  guilty  of  knowingly  and  designedly,  by  false 
and  fraudulent  representations  or  pretenses,  of  defrauding 
the  said  Perry  of  a  less  sum  than  one  hundred  and  three 
^nlljmi^  or  less  than  fifty  dollars,  or  not  guilty.    The  verdict 
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was:  **We,  the  jury,  find  the  defendant  "William  A.  Small 
guilty  of  the  crime  of  felony,  to  wit:  obtaining  money  by 
false  pretenses/' 

This  verdict  is  not  responsive  to  the  issae  before  the  court, 
and  is  not  sufficient  to  show  that  defendant  ever  committed 
any  crime.  The  words  "of  the  crime  of  felony*'  may  be 
omitted,  as  it  is  not  the  province  of  the  jury  to  say  or  deter- 
mine the  legal  definition  of  the  acts  claimed  to  oonstitate  a 
crime.  (People  v.  Holmes,  118  Cal.  448,  [50  Pac.  675].) 
We  then  have  a  verdict  finding:  "Defendant  guilty  of  ob- 
taining money  by  false  pretenses." 

There  is  no  section  of  the  Penal  Code  making  such  act  of 
itself  a  crime.  A  parly  must  knotoingly  and  designedly,  by 
false  or  fraudulent  representations  or  pretenses,  defraud  a 
person.  It  is  not  found  or  stated  what  the  false  pretenses 
were,  and  no  reference  is  made  to  the  information.  "But  no 
judgment  of  conviction  can  be  given  unless  the  jury  ex- 
pressly find  against  the  defendant  upon  the  issue,  or  judg- 
ment is  given  against  him  on  a  special  verdict."  (Pen.  Code, 
sec  1162.)  The  verdict  is  not  a  special  verdict,  nor  is  it  a 
finding  against  the  defendant  on  the  issue.  The  issue  was 
as  to  whether  or  not  the  defendant  did  the  things  charged 
against  him  in  the  information,  or  enough  of  them  to  consti- 
tute a  crime.  How  could  any  one  tell  from  this  verdict  how 
much  money  defendant  obtained,  or  what  he  did  to  obtain  itt 

If  the  verdict,  instead  of  responding  to  the  issue  in  the 
record,  finds  upon  some  other,  or  is  silent  on  some  element 
of  the  offense,  it  will  not  sustain  a  judgment.  (1  Bishop's 
New  Criminal  Procedure,  sec  1005.) 

In  People  v.  Cummings,  117  Cal.  497,  [49  Pac  576],  the  in- 
formation  charged  defendant  with  the  crime  of  obtaining  the 
promissory  note  of  C.  Schnelle  of  the  value  of  one  hundred 
and  seventy-five  dollars  by  certain  false  and  fraudulent  pre- 
tenses. The  verdict  found  that  "The  defendant  is  guilty  of 
defrauding  C.  Schnelle  of  the  note  of  one  hundred  and 
seventy-five  dollars  in  the  indictment  mentioned."  It  was 
held  that  the  verdict  was  insufficient,  and  that  there  was  no 
such  crime,  for  the  reason  that  the  verdict  did  not  find  as  to 
the  false  and  fraudulent  representations  in  the  indictment 
charged. 
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So  in  the  case  at  bar,  there  is  no  finding  that  defendant 
knowingly  and  designedly  obtained  any  money,  and  no  find- 
ing as  to  the  amount. 

In  People  v.  TUley,  135  Cal.  62,  [67  Pac.  42],  the  defendant 
was  charged  with  the  crime  of  receiving  stolen  property  in 
the  language  of  the  statute.  The  verdict  was:  "We,  the  jury 
in  the  above  entitled  case,  find  the  defendant,  Chas.  H.  Tilley, 
guilty  of  receiving  stolen  property.**  The  verdict  was  held 
insufiScient  It  was  said  that  tiiere  did  not  appear  any  intent 
to  find  defendant  guilty  as  charged  in  the  information,  and 
the  court  said:  ''It  may  be  that  the  jury  were  satisfied  from 
the  evidence  that  the  defendant  was  guilty  of  the  receiving 
of  the  stolen  goods,  but  were  not  satisfied  either  of  his  knowl 
edge  of  their  being  stolen,  or  as  to  the  intent  of  personal  gain ; 
and  that  they  accordingly  found  the  fact  of  which  they  were 
satisfied,  and  omitted  to  find  the  others  of  which  they  were 
not  satisfied." 

In  the  case  at  bar  the  jury  were  evidently  satisfied  of  the 
fact  that  defendant  obtained  money  by  false  pretenses.  They 
were  not  satisfied  that  he  was  guilty  of  the  offense  charged, 
because  they  did  not  say  so.  They  were  not  satisfied  as  to  the 
amount  of  money  defendant  obtained,  nor  as  to  the  fact  that 
he  knew  the  pretenses  were  false,  for  they  did  not  say  so. 
A  person  might,  in  the  utmost  good  faith,  represent  himself 
to  be  the  owner  of  certain  property,  and  upon  such  repre 
sentation  procure  money ;  and  yet  as  a  fact  the  representation 
might  turn  out  to  be  untrue.  It  is  not  a  crime  to  procure 
mon^  by  false  pretenses,  unless  the  party  making  them 
knew,  or  in  law  would  be  charged  with  knowledge,  of  their 
falsity. 

The  defendant  has  been  placed  in  jeopardy.  (Pen.  Code, 
see.  1023;  People  y.  TerriU,  132  CaL  500,  [64  Pac.  894].) 
He  made  a  motion  to  be  dischai^ed  after  the  verdict  was  re- 
ceived and  recorded.  He  was  entitled  to  such  discharge 
under  the  ruling  in  People  v.  TiOey,  136  Cal.  62,  [67  Pac. 
42].) 

The  judgment  and  order  are  reversed,  and  the  court  di- 
rected to  dischai^  the  defendant 

Hall,  J^  and  Harrison,  P.  J^  concurred. 


ZSA  NiLES  V.  OONZALBS.  [1  GaL  App. 


[No.  22.    Second  Appellate  Distriet— July  20,  1905.] 

WILLIAM  NILES,  AppeUant,  v.  M.  G.  GONZALES  et  al., 
Respondents. 

AonoN  woB  Bent — Lease  in  Nakb  of  Agent — ^Pathsnt  or  Bent  to 
pKENdPAifc — ^An  agent  anthorized  to  execute  a  lease  and  to  came 
rents  to  be  paid  to  the  principal  who  executes  it  in  his  own  name 
without  anj  title  In  himself,  and  who  has  directed  the  rent  to  be 
paid  to  the  principal,  who  received  it  until  the  property  was  sold 
to  the  tenant's  wife,  cannot  maintain  an  action  in  his  own  name  to 
recover  rent 

Id. — Evidence  of  Agengt. — A  lease  formerly  made  by  the  principal  to 
the  same  tenant,  her  receipt  of  the  rent,  her  contract  with  the 
plaintiff,  and  her  deed  to  the  tenant's  wife  were  all  competent  as 
tending  to  establish  the  agency  alleged  in  the  answer,  the  authority 
of  the  principal,  and  its  exercise  by  the  plaintiff  as  agent. 

Id. — Estoppel  or  Tenant — Peoof  of  Agency  of  Lessor. — The  proof 
of  the  agency  of  the  lessor  for  a  principal  not  named  in  the  lease 
was  not  in  furtherance  of  an  attempt  of  a  tenant  to  dispute  a 
landlord 's   title. 

lD.r— Estoppel  of  Agent  and  Pbinoipai«. — The  acts  of  the  agent  in 
representing  himself  only  as  agent  for  the  principal,  and  declaring 
that  he  was  executing  the  lease  for  her,  and  in  not  asserting  owner- 
ship in  himself,  but  directing  the  rent  to  be  paid  to  her,  estops 
him  to  deny  that  the  lease  was  her  contract,  and  that  in  executing 
it  his  intention  was  to  bind  her,  and  her  authority  for  the  lease 
and  reception  of  rent  accordingly  would  estop  her  from  denying  an 
execution  in  her  behalf. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  new  trial.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  B.  McCutchen,  and  Ward  Chapman,  for  Appellant. 

The  lessee  could  not  dispute  the  lessor's  title.  {Tewksbury 
V.  Magraff,  33  Cal.  237;  Peralta  v.  Qin-ocJiio,  47  Cal.  459; 
HoUoway  v.  Galliac,  47  Cal.  475;  EMes  v.  Booco,  11  Colo. 
522,  19  Pac.  465;  Ashton  v.  Golden  Gate  Lumber  Co,,  (Cai.) 
58  Pac.  1 ;  Alwood  v.  Mavsfield,  33  111.  452 ;  Stott  v.  Ruther- 
ford,  92  U.  S.  107 ;  Bedford  v.  Kelly,  61  Pa.  St.  491 ;  Lucas  v. 
Brooks,  18  Wall.  436 ;  Taylor  v.  Eckford,  11  Smedes  &  M.  21 ; 
BussM  v.  Irwin,  38  Ala.  440 
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J.  Wiseman  McDonald,  for  M.  Q.  Gonzales,  Respondent 

The  defendant  was  not  estopped  to  show  the  title  and 
authority  of  the  principal.  He  had  possession  from  the  prin- 
cipal when  the  lease  in  question  was  executed  in  the  name  of 
the  agent  for  the  principal's  benefit.  (Tewksbury  v.  Ma- 
graff,  33  Gal.  245;  Franklin  v.  Merida,  35  CaL  558,  95  Am. 
Dec.  129;  Dam  v.  McOrew,  82  Gal.  136,  23  Pac  41;  Oneto  v. 
Restano,  89  Gal.  63,  26  Pac  788;  Davidson  v.  Ellmaker,  84 
Gal.  22,  23  Pac  1026;  Pacific  Mut.  Life  Ins.  Co.  v.  Stroup, 
63  GaL  150.) 

ALLEN,  J. — ^This  action  to  recover  rent  was  originally 
commenced  in  a  justice's  couri;  and  certified  to  the  superior 
court,  upon  a  verified  answer  being  filed  showing  that  ques- 
tions of  title  and  possession  to  real  property  were  involved. 
Judgment  in  superior  court  went  for  defendant  This  ap- 
peal is  from  an  order  denying  a  new  trial,  and  is  based  upon 
a  statement. 

Plaintiff's  action  was  upon  a  written  lease  alleged  to  have 
been  entered  into  between  plaintiff  and  defendant  The  an- 
swer admits  the  execution  of  a  lease  as  set  out  in  the  com- 
plaint, but  avers  that  as  agent  of  Mrs.  Tarr,  the  owner  of 
the  premises,  plaintiff  executed  said  lease  for  her  and  in  her 
behalf,  and  denies  that  plaintiff  was  ever  the  owner  of  the 
premises.  Alleges  further  that  the  rent  had  been  paid  to 
the  said  Mrs.  Tarr  up  until  the  date  when  said  owner  sold 
said  premises  to  the  wife  of  defendant. 

The  finding  of  the  court  that  the  lease  was  made  between 
the  defendant  and  Mrs.  Tarr  was  within  the  issues,  and  ample 
evidence  appears  in  the  statement  to  support  such  finding. 
It  is  insisted,  however,  that  this  evidence  was  improperly 
admitted;  that  it  was  in  furtherance  of  an  attempt  of  a 
tenant  to  dispute  a  landlord's  title.  We  do  not  so  under- 
stand the  object  of  such  proof.  The  lease  of  Mrs.  Tarr  for- 
merly made,  her  receipt  for  the  rent,  the  deed  to  Mrs.  Gon- 
zales, the  contract  between  plaintiff  and  Mrs.  Tarr,  each  and 
all  were  competent  as  tending  to  establish  the  alleged  agency, 
the  authority  of  Mrs.  Tarr  to  create  the  same,  and  its  exer- 
dse  by  plaintiff.  While  as  a  general  rule  those  only  are 
boimd  by  a  writtai  contract  to  sign  it^  and  others  cannot  be 
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held  whose  names  do  not  appear  therein,  yet  an  exception  to 
this  rule  exists  when  evidence  is  admitted  to  show  that  it  also 
binds  another  who  has  authorized  its  signing,  because  the 
act  of  the  agent  in  signing  an  agreement  in  pursuance  of  the 
authority  is  in  law  the  act  of  the  principaL  {Esirella  Vine- 
yard  Co.  v.  Butler,  125  CaL  238,  [57  Pac  980].)  The  con- 
tract between  plaintiff  and  Mis.  Tarr  in  reference  to  the  sale 
contains  a  general  authority  to  plaintiff  to  lease  and  assign 
same,  and  to  cause  all  rents  to  be  paid  to  Mis.  Tarr.  The  act 
of  plaintiff  in  representing  HimgAlf  as  agent  only,  having  the 
rental  paid  to  Mrs.  Tarr,  his  concealment  of  his  own  interest 
in  the  premises,  and  declaring  that  he  was  executing  the  same 
for  Mrs.  Tarr,  certainly  ought  to  estop  him  from  denying 
that  the  contract  was  that  of  Mrs.  Tarr,  and  that  his  intention 
in  its  execution  was  to  bind  her.  Her  authority  for  him  to 
lease  and  the  receipt  of  the  rent  should  estop  her  to  deny  an 
execution  in  her  behalf,  were  she  even  seeking  to  avoid  the 
same,  which  she  is  not  Plaintiff  had  no  interest  in  the  prop- 
erty at  the  date  of  the  sale  to  Mrs.  Qonzales  and  seeks  to 
establish  none,  had  no  authority  at  any  time  to  receive  the 
rents,  and  nothing  appears  in  the  record  indicating  any  right 
of  the  plaintiff  to  maintain  an  action  for  any  part  of  the 
claim  sued  upon. 

We  find  no  error  in  the  record,  and  the  order  appealed  from 
is  affirmed. 

Smith,  J.,  and  Gray,  P.  J^  ooncurredL 


[No.  21.    Seeond  AppeUate  Di8triet.-^ii]^  20,  1905.] 

ALEXANDER  McRAB,   Respondent,  v.   CHARLES   BE. 
ICKSON  et  aL,  AppeUants. 

NBOLEGBMor— Mastis  AND  Skbyant — ^Injubt  ov  Bbsvamt  UK  RAnaoAP 

TUNKXL — ^InSTBUCTION — GOMFLBTED    PABT    OV    TlJNNXL — ^AFPLIANCB 

— Sayktt. — ^Where  the  plaintiff  web  injured  while  working  in  a  rail- 
road tunnel  from  the  falling  of  a  rock  from  the  side  of  a  track  laid 
therein,  it  was  proper  in  effect  to  instmct  the  jurj  that  where  a 
permanent  tunnel  is  being  driven  into  a  mountain  to  funiiah  a 
permanent  bed  for  a  railroad,  the  completed  portion  of  the  tonnel 
I&  wUch  rabetantial^  all  the  work  of  eBoa^mtioB  is  ymtiMumd,  ia. 
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order  to  render  the  txmnel  of  the  size  and  eapadtj  provided  for  in 
the  plane  and  epeeifications,  beeomee  an  appliance  and  means  fur- 
nished bj  the  master  by  which  the  remaining  work  is  to  be  prose- 
eotedy  and  if  so  completed  the  emplo7ees  of  the  defendants  were 
obligated  to  use  ordinary  care  to  render  saeh  completed  portion  a 
safe  place  in  which  to  work,  and  to  keep  it  in  a  condition  reason- 
ably fit 

Is. — OoafFLmoH  10  Tixfokast  Gbadi  qw  Tbaok.— no  excavation  of 
the  tmmel  to  the  temporary  grade  of  a  track  laid  therein  was  a 
substantial  completion  of  that  portion  of  the  tunnel 

Ibw— OomsiBimnT  Nnuoxirar— IiaaifXNT  Dakop— IfUfraugnog— 
Ghoioi  of  Wbono  DmoifOH. — ^Where  there  was  no  evidence  to 
show  that  the  plaintiff  was  brought  into  his  dangerous  position  by 
any  negligence  of  his  own,  it  was  proper  to  instmet  the  jnry  in 
effect  that  a  person  in  imminent  danger  is  not  called  npon  to 
ezereise  that  intelligence  and  judgment  he  would  be  expected  to 
exerdse  were  he  not  in  danger,  and  that  if  plaintiff  found  himself 
in  imminent  danger  and  had  not  time  to  stop  and  consider  and 
determine  the  better  course  to  pnrsne,  his  choosing  to  ran  oat 
toward  the  portal  instead  of  back  toward  the  bend  was  not  negli- 
gence on  his  part,  even  though  in  so  doing  he  may  have  ran  right 
under  the  falling  rock  instead  of  away  from  it. 
Id. — NsGiiiQXNGi  A  Question  or  Fact. — The  question  of  negligence  is 
commonly  a  question  for  the  jury,  and  it  is  only  in  extreme  cases 
that  this  court  would  be  justified  in  disregarding  the  verdict  of 
the  jury. 

In. — BviDKNOi — PKiYimzBD  OoMMUKiaATioirs — ^Phtsioian  and  PATIXirE. 
— A  physician  in  charge  of  defendant 's  hospital  whose  services  were 
remunerated  by  assessments  upon  the  wages  of  the  men  employed 
was  in  effect  employed  by  the  plaintiff,  and  answers  made  by  the 
plaintiff  to  questions  asked  of  him  by  the  physician  as  to  how  the 
injury  was  sustained,  for  the  purpose  of  determining  his  conditioa 
as  preliminazy  to  treatment,  were  privileged  communications. 

APPEAL  from  a  judgment  of  the  Snperior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial 
11  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bicknell,  Gibson  &  Trask,  for  Appellants. 

Fred  £.  Burlew,  and  Edwin  A.  Meserve,  for  Bespondent 

SMITH,  J. — ^Appeal  from  a  judgment  for  the  plaintiff, 
and  from  an  order  denytng  the  defendants'  motion  for  a  new 
triaL    The  suit  is  for  damages  for  injuries  receiyed  by  jdain- 
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tiff  while  working  for  defendants  in  the  construction  of  a 
tunnel  for  the  Southern  Pacific  Railroad  Company  on  the 
line  between  Los  Angeles  and  Ventura  counties.  The  general 
course  of  the  tunnel  is  eastward  from  the  portal,  or  entrance 
to  it.  The  work  had  been  completed  and  permanently  tim- 
bered some  distance  into  the  mountain,  and  for  some  distance 
beyond  that — ^variously  stated,  but  which  we  may  call  about 
fifty  feet — ^the  tunnel  had  been  completed,  with  the  exception 
of  timbering,  down  to  what  may  be  called  the  "temporary 
grade."  Over  this  there  was  laid  a  temporary  track,  reach- 
ing to  the  end,  or  **toe,''  of  what  is  called  by  the  witnesses  the 
*muck  pile*' — ^a  point  distant  about  eighteen  feet  from  the 
face  of  the  tunnel — ^by  which  is  meant  the  cross-section  of  the 
tunnel  at  the  end  of  the  part  above  described.  The  pre- 
cise diflference  of  level  between  the  regular  grade  and  the  tem- 
porary grade  is  not  stated,  but  was  probably  a  few  inches 
only;  and,  in  the  language  of  one  of  the  witnesses,  this  por- 
tion of  the  tunnel  had  been  completed,  except  for  the  timber- 
ing, and  ** taking  up  the  grade";  by  which  is  meant,  complet- 
ing the  excavation  to  the  regular  grade. 

At  the  time  of  the  accident  the  plaintiff  was  engaged  on 
the  south  side  of  the  tunnel  in  loading  a  car  from  the  muck 
heap,  and  was  injured  by  a  rock  falling  from  the  side  of  the 
tunnel  between  him  and  the  jwrtal  as  he  attempted  to  escape 
in  that  direction. 

The  jury  were  instructed  (among  other  instructions),  in 
effect,  that  where  a  permanent  tunnel  is  being  driven  into  a 
mountain  to  furnish  a  permanent  bed  for  a  railroad,  the 
completed  portion  of  the  tunnel,  as  fast  as  completed,  be- 
comes an  appliance  and  means  furnished  by  the  master,  by 
which  tbe  remaining  work  is  to  be  prosecuted;  and  that  if 
the  jury  found  that  any  portion  of  the  tunnel  was  thus  com- 
pleted, the  employees  of  defendants  were  obligated  to  use 
ordinary  care  to  render  such  completed  portion  a  safe  place 
in  which  to  work,  and  to  keep  such  completed  portion  in  a 
condition  reasonably  safe,  etc.  And  in  definition  of  the  terms 
used,  it  is  added  by  the  court:  "When  I  say  'completed,' 
I  desire  to  be  understood  as  saying,  when  substantially  all 
the  work  of  excnvation  is  performed,  in  order  to  render  the 
tunnel  of  the  size  and  capacity  provided  for  by  the  plans  and 
specifications." 
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This  instruction  was  based  upon  the  decision  in  Jlanlnj  v 
Calif omia  Bridge  etc.  Co,,  127  Cal.  232,  [59  Pac.  577]  ;  aiu! 
one  of  the  points  urged  by  the  appellants  is,  tluit  **the  tnnn' I 
at  the  point  from  where  the  rock  fell  was  iiTKV)iu[)l<t  mI," 
within  the  sense  of  the  term  used  in  the  instru  •!:(»".  .•  1  ii; 
the  case  cited.  But  we  are  of  the  opinion  thai  tlu*  i'x<'av;:tioji 
of  the  tunnel  to  the  temporary  grade  was  a  substniitinl  i*')in- 
pletion  of  that  portion  of  the  tunnel,  within  the  meanini,'  of 
the  instruction,  and  within  the  reason  of  the  doeision. 

Another  objection  urged  by  the  appellants  v.as  to  thti  fol- 
lowing instruction:  **When  a  person  is  in  imniinont  dansr^^r, 
he  is  not  called  upon  to  exercise  that  intelliircince  an.d  jiiJ.r- 
ment  he  would  be  expected  to  exercise?  were  he  not  iti  damrt^r. 
So  if  a  party  in  imminent  danger  has  two  ways  open  to  him, 
but  has  not  the  time  to  stop  and  investicrate,  and  dotornrine 
which  is  the  right  or  safe  way,  and  which  is  the  wronir  or 
unsafe  way,  his  choosing  the  latter  is  not,  under  the  cironra- 
stances,  negligence  on  his  part.  So,  if  you  shonld  find  from 
the  evidence  in  the  case  that  McRae  found  himself  in  ininn'- 
nent  danger  or  had  reasonable  ground  to  believe  that  lie  was 
in  such  danger,  and  had  not  time  to  stop  and  consider  aTid 
determine  the  better  course  to  pursue,  then  you  are  instrncted 
that  his  choosing  to  run  out  toward  the  portal  instead  of 
back  toward  the  bench  was  not  negligence  on  his  part,  evoi^ 
though  in  so  doing  he  may  have  run  right  under  the  fallini: 
rock  instead  of  away  from  it." 

The  objections  urged  to  this  instruction  are  that  it  should 
be  qualified  with  the  provisos:  That  plaintiff  acted  in  the 
emergency  as  any  ordinarily  prudent  man  would  have  been 
likely  to  act  under  the  same  circumstances,  and  that  the 
dangerous  situation  was  brought  about  by  the  plaintiff's  noir- 
ligence.  But  with  regard  to  the  latter  qualification,  there 
was  no  evidence  in  the  case  tending  to  show  that  the  pi;  iniiiV 
was  brought  into  his  dangerous  position  by  any  ne^rliufnictr 
of  his  own;  and  from  the  evidence  and  the  verdiet,  it  must 
be  assumed  that  the  situation  was  the  result  of  the  n(\irliirenee 
of  the  defendants.  Nor  are  we  prepared  to  hold,  in  the  ab- 
sence of  negligence  on  the  part  of  the  plaintiff,  that  it  is  a 
material  question  whether  the  dan«rorous  situation  of  plain- 
tiff was  the  result  of  defendants'  negligeuce,  or  otherwise. 
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We  are  also  of  the  opinion  that  the  other  qnalification 
contended  for  by  appellants  is  equally  untenable.  The  prin- 
ciple expressed  in  the  instruction  is  based  upon  the  familiar 
and  well-known  fact  that  in  circumstances  of  imminent  dan- 
ger the  ordinarily  prudent  man  commonly  acts  without  pru- 
dence, and  that  it  is  only  the  exceptional  man  who  can  be 
relied  upon,  under  such  circumstances,  to  retain  his  presence 
of  mind.  Or,  in  other  words,  the  rule  is  based  on  an  almost 
universal  human  infirmity. 

It  is  objected,  also,  that  the  evidence  was  insufficient  to 
justify  the  verdict,  in  that  it  affirmatively  appears  that  the 
defendants  were  not  guilty  of  negligence,  and  that  the  plain- 
tiff was  guilty  of  contributory  negligence.  But  the  question 
of  negligence  is  commonly  a  question  for  the  jury,  and  it  is 
only  in  extreme  cases  (of  which  this  is  not  one)  that  this 
court  would  be  justified  in  disregarding  the  verdict.  It  may 
be  added  that  the  only  claim  of  contributory  negligence  is 
that  when  the  imminence  of  the  danger  from  the  falling  rock 
became  apparent,  the  plaintiff,  like  the  other  employees  pres- 
ent, attempted  to  escape  in  the  wrong  direction. 

The  remaining  point  urged  is,  that  the  court  erred  in  ex- 
cluding the  testimony  of  Dr.  Hitt  as  to  a  statement  made  to 
him  by  the  plaintiff  at  the  defendants'  hospital,  where  he  had 
been  taken  for  treatment ;  and  this  is  objected  to  on  the  two 
grounds :  That  there  is  nothing  in  the  record  to  indicate  that 
the  witness  was  acting  professionally,  or  with  a  view  to 
treating  plaintiff,  or  that  the  information  was  obtained  with 
a  view  to  treatment;  and  that  the  information  was,  in  faet, 
not  '^  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient" 

But  the  former  point,  we  think,  is  obviously  untenable 
The  witness  was  a  physician  and  surgeon,  and  as  such  was  in 
charge  of  the  defendants*  hospital,  and  his  services  were 
remunerated  by  assessments  upon  the  wages  of  the  men;  so 
that  he  was  in  effect  employed  by  the  plaintiff.  He  examined 
the  plaintiff  as  a  physician,  and  the  plaintiff  knew  that  he 
was  examining  him  as  such,  and  the  information  sought  was 
obtained  from  the  plaintiff  at  the  time  he  was  examining  him, 
or  some  time  during  the  day.  The  court  below,  we  think,  was 
light  in  holding  that  the  communication  was  made  to  the  wit- 
ness in  the  course  of  professional  employment 
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Ab  to  the  remaining  objection.  The  question  asked  the 
witness  was:  ''If  Mr.  McRae  made  any  statement  to  yon, 
explaining  how  the  rock  fell  and  how  it  hit  him,"  to  which 
he  answered:  ''He  did.''  The  witness  was  then  asked: 
"Now,  state  whether  he  told  yon  how  the  rock  came  down  and 
from  whence  it  came'';  and  the  question  being  objected  to, 
the  witness  testified  that  the  statement  referred  to  "had  noth- 
ing to  do  with  his  [the  plaintiff's]  treatment,  nor  with  the  ex- 
amination of  him  for  the  purpose  of  determining  his  physical 
injuries";  that  'Mt  had  no  relation  whatever  to  his  treat- 
ment"; that  "it  was  customary  in  the  hospital  to  get  a 
record  from  the  patients  as  to  how  these  things  occurred." 
The  witness  was  then  asked  by  the  court:  "Was  it  a  part  of 
the  history  of  the  case,"  etc.  To  which  he  answered:  "Why, 
I  simply  asked  him  how  it  occurred — ^how  did  you  get  this 
injury — ^no  matter  if  it  is  a  scalp  wound,  or  mashed  finger, 
or  whatever  it  may  be,  it  is  natural  to  inquire  how  it  oo- 
eorred;  and  in  connection  with  that  he  reported  to  me." 
The  objection  to  the  question  was  thereupon  sustained,  and 
the  appellants  excepted.  The  court  was  not  informed  as  to 
the  effect  of  the  statement  sought,  otherwise  than  by  the  ques- 
tions quoted  above ;  and  from  these  it  cannot  be  very  clearly 
determined  what  the  statement  would  have  been.  If  it  was 
as  indicated  by  the  first  question,  the  information  sought  was 
apparently  of  a  character  necessary  to  the  proper  treatment 
of  the  patient  But  information  as  to  the  direction  or  point 
whence  the  rock  came  would  seem  to  have  been  unnecessaiy 
for  such  purpose ;  and  to  this  extent,  if  we  have  regard  to  the 
most  obvious  sense  of  the  provision  of  the  statute  under  con- 
sideration, the  objection  of  the  respondent  would  seem  to 
have  been  well  taken.  But  to  give  to  the  statute  this  narrow 
eonstruction  would  equally  exclude  from  its  application 
many  if  not  most  of  the  answers  to  questions  usually  put,  and 
prox>erly  and  necessarily  put,  by  competent  physicians  to  pa- 
tients in  cases  of  this  kind,  in  order  to  enable  liiem  to  act  for 
their  patients.  This,  we  think,  would  be  to  defeat  the  ob- 
vious purpose  of  the  act,  which,  it  is  said,  "is  to  facilitate  and 
make  safe  full  and  confidential  disclosure  by  patient  to  phy- 
sieian  of  all  facts,  circumstances,  and  symptoms,  untram- 
meled  by  apprehension  of  their  subsequent  and  enforced  dis- 
dosure  and  poUieation  on  the  witness-stand,  to  the  end  that 
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the  phj-sician  may  form  a  correct  opinion,  and  be  enabled 
safely  and  efficaciously  to  treat  his  patient**  {WM  of 
Bruendl,  102  Wis.  47,  [78  N.  W.  169].)  Hence,  it  is  said  in 
the  case  cited  (which  is  also  dted  by  the  appellants) :  **The 
seal  placed  on  the  lips  of  the  physician  only  relates  to  *  in- 
formation necessary  to  enable  him  to  prescribe  for  saeh 
patient  as  a  physician. '  The  tendency  of  all  courts  has  been 
and  should  be  toward  liberal  construction  of  these  words  to 
efl'ectuate  the  purpose  of  the  statute.  Thus,  it  has  been  held 
that  the  word  'necessary*  should  not  be  so  restricted  as  to 
permit  testimony  of  statements  or  information  in  good  faith 
asked  for  or  given  to  enable  intelligent  treatment,  although  it 
may  appear  that  the  physician  might  have  diagnosed  the  dis- 
ease and  prescribed  for  it  without  certain  information,  so 
that  it  was  not  strictly  necessary.  (Sloan  v.  New  York  Cen- 
tral R,  R.  Co.,  45  N.  Y.  125;  Orattan  v.  Metropolitan  Life 
Ins.  Co.,  80  N.  Y.  281,  [36  Am.  Rep.  617] ;  Renihan  v.  Den- 
nin,  103  N.  Y.  573,  [57  Am.  Rep.  770,  9  N.  E.  320].)*'  In 
the  case  cited,  under  this  liberal  construction  of  the  act,  the 
testimony  of  physicians  was  admitted  upon  the  ground  that 
the  examination  of  the  patient  was  not  made  for  the  purpose 
of  prescribing  for  htr,  the  court  saying:  **We  hold,  there- 
fore, that  the  information  obtained  by  the  physicians  at  the 
interview  of  September  18,  1896,  was  not  necessary,  and  was 
not  obtained,  for  the  purpose  of  enabling  them  to  prescribe 
for  the  testatrix  as  physicians."  Though  the  precise  ques- 
tion has  not  been  determined  by  the  supreme  court  of  this 
state,  the  same  view  seems  to  have  been  commonly  taken. 
Thus,  in  the  case  of  Freel  v.  Market  8t.  Cable  Ry,  Co.,  97 
Cal,  46,  47,  [31  Pac.  730],  the  testimony  of  a  medical  wit- 
ness as  to  **  information  acquired  by  him  .  .  .  while  visiting 
and  prescribing  for*'  plaintiff  was  excluded.  So  in  Harris- 
son  V.  Sutter  St.  Ry.  Co.,  116  CaL  166,  [47  Pac.  1019],  the 
opinion  of  tlie  phj-sicians,  **based  upon  facts  ascertained  by 
thi-m  during  such  medical  attendance,"  was  excluded;  and 
so  Estate  of  Nelson,  132  Cal.  187,  [64  Pac.  294],  there  is  a 
like  ruling  as  to  information  of  a  physician  **  acquired  by 
him  from  the  decedent,  and  from  observing  him  while  he 
was  in  attendance  upon  him  for  the  purpose  of  prescribing 
for  him  as  his  physician." 

We  are  therefore  of  the  opinion  that  the  view  of  the  court 
bdow  in  this  case  was  correct^  and  that  the  intention  of  the 
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statute  is  to  exclude  all  statements  made  by  a  patient  to  his 
physician  while  attending  him  in  that  capacity  for  the  pur- 
pose of  determining  his  condition.  Nor  does  this  construc- 
tion do  violence  to  the  language  of  the  act  liberally  con- 
sti-ued;  which  we  think  is  to  be  understood  as  forbidding 
a  phyTsician  to  be  examined  '*as  to  any  information  acquired 
in  attending  the  patient,  the  acquisition  of  which  was  neces- 
sary (or  which  it  was  necessary  for  him  to  acquire)  in  order 
to  enable  him  to  prescribe  or  act  for  the  patient,"  Of  this 
necessity,  from  the  nature  of  the  case,  the  physician  must 
commonly  be  regarded  as  the  sole  judge;  for  it  would  be  ob- 
viously unreasonable  to  require  of  the  patient  the  exercise 
of  any  judgment  with  reference  to  the  propriety  of  the  ques- 
tions asked  by  his  physician,  except,  possibly,  in  cases  where 
the  materiality  of  the  question  is  obviously  apparent. 

We  are  of  the  opinion  that  the  judgment  and  order  ap- 
pealed from  should  be  affirmed,  and  it  is  so  ordered. 

Gray,  P.  J^  and  Allen,  J.,  concurred. 


[No.   17.     Second  Appellate  District.— JTuly   20,   1905.] 

SQUIRE  MUNEOE,  Respondent,  v.  MARGARET  M. 
PETTE,  THOMAS  BEATTY,  and  JANE  M.  BEATTY, 
his  wife.  Appellants. 

Bbplkvin — Obdeb  Grantino  New  Trial  fro  Flajntut — Community 
Property — Erroneous  Instruction — Ratification  of  Wipe's 
Acts. — ^In  an  action  of  replevin  an  order  granting  a  new  trial  to 
tbe  plaintiff,  after  judgment  for  the  defendants,  will  be  sustaijied. 
where  it  appears  that  he  claimed  title  to  the  property  as  com- 
mtuiitj  property,  and  an  erroneous  instruction  was  given  as  to 
Ida  zatifieation  of  acts  of  his  wife  with  defendants  inconsistent 
with  his  claim  of  title,  which  omitted  all  question  as  to  me 
knowledge  of  the  plaintiff  in  relation  to  the  transaction. 

Id. — Issue  as  to  a  Defendant  Withholding  Possession — Record — 
New  Triai«. — Where  the  fact  of  a  particular  defendant  withhold- 
ing possession  from  the  plaintiff  was  in  issue,  and  the  whole  of  the 
testimony  does  not  appear  in  the  bill  of  exceptions,  it  cannot  be 
said  that  the  new  trial  was  improperly  granted  as  to  such  defendant 

APPEAL  from  an  order  of  the  Superior  Court  of  Lob  An- 
gles Coonty.     Waldo  M.  York,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

J.  G.  Eossiter,  and  Flint  &  Barker,  for  Appellants. 

D.  ADen,  Tmsten  P.  Dyer,  and  Hnnsaker  &  Britt,  for  Re- 
spondent 

ALLEN,  J. — Without  noticing  the  many  other  assignmenti 
of  error  raised  by  the  bill  of  exceptions,  and  on  considera- 
tion of  which  the  court  granted  a  new  trial,  it  is  sufficient 
upon  this  appeal  to  call  attention  to  instruction  No.  10,  which 
reads  as  follows : ' '  You  are  instructed  that  if  you  find  that  cer^ 
tain  of  the  property  in  question  was  held  by  Mrs.  SteUa  Mun- 
roe  under  the  lease  from  Barker  Brothers  with  the  privilege  of 
purchasing  the  same,  and  that  defendants  furnished  money 
as  a  part  of  the  purchase  price  of  said  property  described 
in  the  complaint  to  pay  the  balance  to  be  paid  thereon  to  said 
Barker  Brothers  necessary  to  secure  the  title  to  said  prop- 
erty, and  that  plaintiff  claims  title  to  said  property  so  pur- 
chased from  said  Barker  Brothers,  or  any  interest  therein^ 
by  reason  of  such  payment  by  Mrs.  Stella  Munroe  to  them 
from  moneys  so  furnished  by  defendants,  or  either  of  them, 
without  offering  to  refund  said  moneys,  then  said  plaintiff 
l^  so  doing  ratified  the  sale  to  defendants  by  which  said 
money  was  derived." 

This  instruction  proceeds  upon  the  theory  that  the  fact  of 
part  payment  by  plaintiff's  wife  from  the  proceeds  of  the 
sale  to  defendants  precluded  plaintiff  from  claiming  the 
property  as  community  property,  without  offering  to  refund 
to  defendants  the  amount  so  paid  and  applied  by  the  wife  to 
the  purchase  price,  omitting  therefrom  all  question  as  to 
the  faiowledge  of  plaintiff  in  relation  to  the  transaction.  That 
plaintiff  may  be  held  to  the  ratification  of  an  act,  it  is  essen- 
tial that  he  have  knowledge,  or  the  equivalent,  of  the  facts 
concerning  the  transaction.  A  ratification  supposes  a  knowl- 
edge of  the  thing  ratified.  {Blen  v.  Bear  River  etc.  Co.,  20 
Cal.  602,  [81  Am.  Dec.  132].)  '* It  is  an  inherent  element  of 
ratification  that  the  party  to  be  charged  with  it  must  have 
fully  known  what  he  was  doing."  (Braum  v.  Rouse,  104 
CaL  676,  [38  Pac.  507].) 

The  fact  of  defendant  Fette's  withholding  possession  was 
an  issue.    The  whole  testimony  does  not  purport  to  appear  in 
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the  bill  of  exceptiona.  and  we  cannot  say  that  the  new  trial 
was  improperly  granted  as  to  her. 

The  court  did  not  err  in  granting  a  new  trial,  and  the  order 
»  afBrmed. 

Gray,  P.  J^  and  Smith,  J^  oonenzred. 


[No.  11.    Seeond  App«Date  DSstriet— Ja]^  20,  1905.] 

D.  H.  THOMAS,  and  H.  A.  FABBAR,  Respondents,  ▼. 
BOLSA  LAND  COMPANY,  and  BOLSA  CHICA  GUN 
CLUB,  Corporations,  Appellants. 

ruKoraiQ  09  LiLiffx>— DBsnsuonoN  of  Gbops — ^Imtebrbxngi  with 
DftAnfAOi  Ststsm— LxABnjTT  or  Bipabian  Ownxbs. — ^Wber»  an 
owner  of  land,  bj  an  established  sjstem  of  drainage  to  tbe  oeean, 
baa  rendered  bit  land  tillable,  riparian  owners  wbo,  bj  tbe  sabse- 
qnent  erection  of  dams,  bave  interfered  witb  sneb  drainage  STstem, 
and  caused  baek-water  to  rise  on  sneb  land,  to  tbe  destmetion  of 
erops  growing  thereon,  are  liable  for  tbe  resulting  damage. 

IB^ — ^A.0TI0N  FOB  DAMAGIS — JOIMDIB  Or  PULDITErFS — ^LaNO  TVUMJ}  X7PON 

Shabu. — Tbe  owner  of  tbe  land  and  one  wbo  is  engaged  in  tilling 
it  upon  shares,  each  being  interested  in  tbe  erop  destroyed,  were 
properly  joined  as  eo-plaintiffs  In  tbe  action  for  damages  therefor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County  and  from  an  order  denying  a  new  trial  J. 
W.  Ballard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Scarborough  ft  Forgy,  and  Dunn  ft  Cruteher,  for  Appel- 
lants. 

F.  O.  Daniel,  and  Victor  Montgomery,  for  Bespondents. 

GBAT,  P.  J. — This  action  is  brought  to  recover  damages 
suffered  by  reason  of  a  dam  constructed  by  defendants,  which 
had  the  dfect  to  back  up  and  cause  certain  waters  to  sub- 
irrigate  and  injure  and  destroy  the  celery  crop  of  plaintiffs. 
On  a  trial  without  a  jury  the  plaintiffs  had  jud^^nent  for 


336  Thomas  v.  Bolsa  Land  Oa        [1  CaL  App. 

$982  and  costs.  The  defendants  appeal  from  the  judgment, 
ind  from  an  order  denying  them  a  new  trial. 

The  plaintiff  Thomas  owns  a  certain  forty  acres  of  land  in 
Orange  County,  upon  which  the  plaintiffs,  under  an  agree- 
.r.ent  between  them  for  cropping  the  land  on  shares,  had  grow- 
in  ^r  some  eleven  acres  of  celery.  The  story  of  injuries  com- 
1  lained  of  is  aptly  told  in  the  findings  of  the  court,  the  im- 
portant parts  of  which  are  as  follows: — 

'*That  the  said  land  is  situated  about  two  miles  from  and 
. I  hove  the  dam  described  in  said  complaint  and  therein  al- 
leged to  have  been  built  by  the  Bolsa  Land  Company.  That 
..aid  land  of  the  plaintiff  Thomas  was,  as  early  as  the  year 
1892,  to  some  extent  drained  by  the  construction  of  ditches 
along  and  through  it,  and  prior  to  the  construction  of  said 
(lam  had  been  drained  to  such  an  extent  as  to  render  it  tillable 
Jind  susceptible  of  raising,  and  had  raised,  good  crops  of  cel- 
ery and  other  farm  products.  That  prior  to  the  building  of 
^:iid  dam  the  ditches  used  in  the  drainage  of  the  lands  of  the 
plaintilTs  and  other  lands  contiguous  thereto  emptied  into  a 
natural  stream  known  as  Freeman's  River,  and  from  thence 
into  Bolsa  Chica  Bay,  and  from  said  bay  through  a  natural 
k'hannel  and  outlet  into  the  Pacific  Ocean. 

**That  prior  to  the  1st  day  of  October,  1899,  the  plaintiff 
.  .  11.  Thomas  had  expended  money  in  draining  said  land,  and 
111  preparing  for,  and  in  reducing  the  same  to  cultivation, 
and  in  cultivating  said  land,  and  in  digging  and  keeping  open 
"iitches  for  the  purpose  of  draining  said  land  into  said  Bolsa 
rbiea  Bay,  and  had,  prior  to  the  building  of  said  dam, 
(irained  said  land  and  kept  the  water  off  and  from  under  the 
samo  by  running  said  water  into  Bolsa  Chica  Bay,  from  which 
bay  it  flowc  d  out  into  the  Pacific  Ocean  by  a  natural  channel, 
carrj'inq:  away  the  surplus  water  from  said  lands,  by  means 
of  said  ditclies,  river  and  bay  and  natural  channel  into  the 
Pacific  <  )cean. 

'*That  during  the  year  1899  the  plaintiffs  planted  the  land 
(i(i.^cribed  in  the  complaint  as  belonging  to  the  plaintiff 
Thomas  with  celery  and  other  crops;  that  eleven  acres  of  said 
[ami  Were  planted  with  celery,  and  that  plaintiffs  were  the 
i)wncr>  <)\  said  crop  of  celery.  That  before  said  celery  was 
plantrd  the  land  was  properly  prepared  and  put  in  a  fit  state 
of  cultivation  for  the  planting  of  celery,  and  said  land  waa 
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cultivated  in  the  usual  and  customary  way.  That  the  said 
crop  of  celery  was  growing  and  maturing  up  to  about  the  15th 
day  of  December,  1899,  and  was  then  worth  in  the  field  the 
sum  of  eleven  hundred  dollars,  and  was  worth  said  sura  when 
it  was  damaged  and  destroyed,  as  herein  stated,  and  had  it 
not  been  for  the  building  of  said  dam  and  the  consequent 
backing  of  the  water  in  said  bay  and  ditches  said  celery  could 
have  been  sold  at  the  time  in  the  field  and  at  harvest  time 
for  the  sum  of  eleven  hundred  dollars. 

''That  said  dam  was  constructed  by  the  defendants  at  and 
in  said  Bolsa  Chica  Bay  and  at  the  place  alleged  in  said  com- 
plaint, and  was  an  obstruction  in  and  to  the  channel  of  said 
bay,  and  prevented  the  water  of  said  bay  from  flowing 
through  the  natural  channel  and  outlet,  and  out  of  the  bay 
into  the  Pacific  Ocean,  and  as  maintained  by  the  defendants 
the  waters  of  the  bay  were  dammed  up  and  rose  in  said  bay 
and  in  said  ditches  and  filled  up  the  drainage  ditches  and 
l»revented  the  waters  from  said  ditches  and  from  the  land  of 
the  plaiDtiflis  from  flowing  away  from  said  land  into  the 
Pacific  Ocean,  and  caused  said  land  to  become  subirrigated 
and  the  celery  to  become  wet,  damaged,  decayed  and  de- 
stroyed, and  to  become  unfit  for  market  and  unsalable,  and 
the  said  crop  of  celery  was  lost  to  the  plaintiffs,  except  a 
small  portion  thereof,  which  was  sold  for  the  sum  of  one  hun- 
dred and  eighteen  dollars,  which  was  all  of  said  crop  that 
could  be  sold,  and  was  all  that  could  be  realized  therefor. 

**That  about  the  1st  day  of  November,  1899,  and  after  said 
crop  of  celery  had  been  planted,  and  while  it  was  growing  on 
the  lands  of  the  plaintiffs,  the  said  defendants  built,  erected, 
and  maintained  in  and  across  said  Bolsa  Chica  Bay,  and 
across  the  channel  thereof  running  into  the  Pacific  Ocean,  a 
dam  extending  above  the  high  tide  of  the  said  ocean  which 
wajs  maintained  and  kept  above  the  high  tide  up  to  the  month 
of  March,  1900. 

**That  for  more  than  two  years  next  prior  to  the  building 
of  said  dam  the  land  of  the  plaintiff  Thomas  had  been  culti- 
vated and  planted  with  celery,  and  good  celery  crops  had 
been  grown  thereon,  and  were  matured  and  harvested,  and 
said  crops  kept  in  good  condition  and  were  fit  for  market, 
and  were  marketed,  and  sold  for  from  one  hundred  to  one 
hundred  and  twenty-five  dollars  per  acre  in  the  field- 
I  C»l.  App.— 22 
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**That  the  ditches  constructed  for  the  purpose  of  draining 
the  land  of  the  plaintiff  Thomas  had  not  been  used  continu- 
ously and  adversely  for  the  period  of  five  years  before  the 
eommencement  of  this  action." 

The  first  and  main  contention  of  appellants  is  that  ''plain- 
tiffs  showed  no  right  to  maintain  their  ditches  and  to  drain 
water  ii^to  the  Freeman  River  and  the  bay  through  their 
ditches,  and  hence  cannot  complain  of  the  obstruction  to  the 
flow  of  water  therein." 

In  considering  this  question,  it  may  be  well  to  notice  in  the 
beginning  that  this  is  not  an  action  in  equity  to  restrain  d^ 
fendants  from  maintaining  their  dam.  It  is  an  action  to  re- 
cover only  for  an  actual  loss  and  injury  to  property  suffered 
by  plaintiffs  because  of  this  dam.  The  property  injured  con- 
sisted of  a  growing  and  nearly  matured  crop  of  celery.  The 
soil  upon  which  this  celery  was  maturing  had  been  cultivated, 
drained,  and  made  fit  for  the  growth  of  the  crop  at  a  time 
anterior  to  the  construction  of  the  dam,  and  the  celery  had 
been  planted  and  was  rapidly  maturing  at  the  time  the  dam 
was  built.  There  is  nothing  to  show  that  plaintiffs  were  not 
in  every  respect  acting  strictly  within  their  rights  at  every 
step  they  took  in  the  draining  and  further  preparation  of 
this  land,  as  well  as  in  planting  and  bringing  into  existence 
the  property  destroyed  by  the  subsequent  acts  of  defendants. 
So  far  as  the  drainage  ditches  are  concerned,  the  map  in  evi- 
dence shows  that  the  river  and  Bolsa  Chica  Bay  were  the 
natural  conduits  of  the  drainage  from  this  land,  and  that  if 
the  land  was  drained  at  all  it  must  have  been  by  ditches, 
either  into  the  river  or  into  the  bay  direct,  or  into  some  other 
slough  or  stream  connecting  with  the  bay,  and  of  necessity 
the  dam  would  have  affected  disastrously  any  system  of  drain- 
age that  the  plaintiffs  could  have  reasonably  adopted.  The 
plaintiffs  were  in  possession  of  a  drainage  system  to  the  river. 
No  part  of  this  system  was  upon  the  lands  of  defendants^ 
and  it  connected  with  a  natural  water  course.  Prom  this 
possession  a  presumption  of  title  and  right  of  possession  arises 
It  cannot  be  said  that  the  use  of  this  drainage  system  invaded 
any  right  of  the  defendants— at  least,  not  up  to  the  time  of 
the  construction  of  the  damu 

Now,  then,  the  question  is:  After  this  crop  of  celery  had 
been  by  plaintiffs'  efforts  brought  into  existence,  presumably 
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without  invading  the  rights  of  any  other  person,  are  the  de- 
fendants entitled  by  reason  of  being  riparian  owners  on  the 
river  and  bay  to  so  use  the  waters  of  the  same  as  to  destroy 
property  which  has  been  brought  into  existence  as  above  in- 
dicated!   There  is  a  principle  in  law  which  finds  expression 
in  section  3514  of  the  Civil  Code  as  follows*.  **One  must  so 
use  his  own  rights  as  not  to  infringe  upon  the  rights  of  an- 
other."   This  principle  has  often  been  applied  so  as  to  re- 
strain a  lower  riparian  owner  from  damming  up  the  stream 
in  such  a  manner  as  to  back  the  water  upon  the  lands  of  an 
upper  owner  on  the  stream  to  the  injury  of  the  land  of  the 
latter  and  the  destruction  of  his  crops  groYfing  thereon.     The 
same  rule  has  sometimes  been  applied  to  injuries  arising  on 
lands  not  riparian  to  the  stream,  but  which  found  a  con- 
venient and  natural  outlet  for  the  drainage  of  such  lands 
when  aided  by  artificial  ditches.     {Kravse  v.  Oregon  Iron  and 
8ieel  Co.,  (Or.)  77  Pac.  833.)     This  case  was  recently  de- 
cided by  the  supreme  court  of  Oregon,    Tb«  plaintiflf  in  it 
was  the  owner  of  a  tract  of  twenty-five  acres  of  land  near 
the  Tualitin  River,  which  he  alleges  was  drained  by  it  and 
Bock  Creek,  a  small  tributary  thereto ;  and  that  by  reason  of 
the  obstruction  caused  by  defendant's  dam  the  water  was  cast 
upon  his  land  and  the  drainage  so  impeded  and  retarded  as 
to  hinder  and  delay  him  in  planting  his  crops  until  too  late 
in  the  season  for  them  to  mature  properly.    This  land  was 
once  of  a  swampy  character,  but  had  been  redeemed  by  drain- 
age, and  was  very  valuable  for  gardening  and  farming  pur- 
poses.   The  court  held  that  plaintiff  was  entitled  to  an  in- 
junction restricting  the  dam  to  a  height  that  would  not  re- 
sult in  injury  to  plaintiff's  land.    In  the  opinion  it  is  said: 
"The  defendant  owes  to  the  plaintiff  and  other  landowners 
whose  crops  are  dependent  upon  the  proper  drainage  of  the 
soil  in  which  they  are  produced  a  duty  to  see  that  it  does  not 
trespass  upon  their  prior-acquired  rights  and  privileges;  and 
it  can  proceed  with  its  obstruction  of  the  stream  just  so  far 
only  as  not  to  impinge  upon  these  rights  and  privileges." 
No  question  of  the  statute  of  limitations  is  discussed,  or  even 
mentioned,  but  the  opinion  proceeds  upon  the  theory  that  the 
plaintiff  having  devoted  this  stream  to  drainage  purposes  be- 
fore the  construction  of  the  dam,  therefore  tlie  dam  should 
be  so  regulated  as  not  to  interfere  with  such  drainaist. 
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If  a  person  can  be  restricted  in  the  u>se  of  his  dam  in  the 
n»anner  indicated  in  the  above  case,  it  is  clear  that  damages 
onght  to  be  given  plaintiffs  herein  ander  the  circumstances 
disclosed  by  the  quoted  findings. 

We  are  of  opinion  that  defendants  had  not  the  right  to 
back  up  or  retard  the  waters  of  the  bay  and  stream  to  the 
injury  and  destruction  of  the  crops  of  the  plaintiffs.  The 
principle  governing  the  case  is  analogous  to  that  which  gives 
to  the  owner  of  land  an  easement  in  the  lower  lands  adjoin- 
ing for  the  discharge  of  rain  and  surface  v\rater  falling  upon 
his  own  land.  The  owner  of  the  lower  lands  is  liable  in  dam- 
ages if  he  dams  up  and  backs  and  holds  the  water  upon  the 
higher  lands.  So  here  the  defendants  are  liable  for  not  per- 
mitting the  waters  to  proceed  on  their  way  to  the  ocean,  and 
for  interfering  with  the  established  drainage  system  of  plain- 
iiSa, 

The  language  of  the  findings  will  not  admit  of  any  other 
reasonable  construction  than  that  the  crop  was  injured  and 
destroyed  by  the  act  of  the  defendants  in  damming  up  and 
preventing  the  water  from  flowing  away. 

The  findings  of  the  court  find  ample  support  in  the  evi- 
dence. It  would  serve  no  useful  purpose  to  attempt  to  state 
or  analyze  the  evidence  here.  The  contract  between  the  plain- 
tiffs was  for  cropping  the  land  on  shares,  and  each  of  them 
owned  an  interest  in  the  growing  crop,  and  there  was  no  mis- 
joinder of  parties  plaintiff. 

Other  objections  are  urged  by  appellants,  but  after  a  car^ 
ful  examination  of  them  we  are  of  opinion  that  they  are  not 
of  sufficient  importance  to  warrant  further  discussion. 

Judgment  and  order  are  afi&rmed. 

Smithy  J^  and  AUen,  J.,  concur. 


[No.  15.    Boeond  Appellate  District. — July  21,  1905.] 

HIGHLAND    PARK     OIL     COMPANY,    Respondent,    v. 
WESTERN  MINERALS  COJViPANY  et  al..  Appellants. 

Fo&ciBijE  Entrt  avd  'Dtxxnnat—BKnjt  I'iugkabub  Possession — Suf- 
pnv  ^  jnEn>iNG. — in  order  to  snstam  an  action  for  forcible  entzy 
end  detaJTiar,  it  is  not  essential  that  the  prior  peaceable 
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of  the  plaintiff  should  have  eristed  for  anj  definite  length  of 
time.  It  is  sufficient  to  support  a  finding  of  peaceable  poasession 
at  the  date  of  the  forcible  entry  where  there  is  testimony  tending 
to  show  the  actual  peaceable  possession  of  plaintiff  for  the  greater 
portion  of  one  day  prior  thereto. 

Id. — Forcible  Ejection — Support  oi"  FnroiNG — Vs^  of  Deablt 
Weapons. — A  finding  that  defendants  with  strong  hand  and  with 
force  and  violence  ejected  plaintiff  from  the  premises  is  snpportad 
by  evidence  that  agents  of  the  defendants  demanded  possession 
frmn  plaintiff's  agents  with  the  exhibition  of  deadly  weapons,  sup- 
plemented with  a  statement  that  ''jampers  have  been  known  to 
lose  a  leg/'  which  caused  plaintiff's  agents  to  leave  the  premises. 

Id. — Evidence — Deed  to  Plaintiit — Ebbos  not  Peejudicial. — ^While 
it  is  true  that  in  proceedings  under  the  Forcible  Entry  Act  neither 
title,  right  of  possession,  nor  good  faith  on  the  part  of  the  plaintiff 
is  essential  to  a  maintenance  of  the  action,  yet  the  admission  in 
evidence  of  a  deed  to  the  plaintiff  ia  not  prejadidaL 

APPEAL  from  an  order  of  the  Superior  Court  of  Kern 
County  denying  a  new  trial.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Laird  &  Packard,  for  Appellants. 

Reardan  &  Whitaker,  for  Eespondenl 

ALLEN,  J. — Action  for  forcible  entry  and  for  forcible  de- 
tainer. Judgment  went  for  plaintiff.  Defendants  appeal 
from  an  order  denying  a  new  triaL 

Plaintiff  in  its  complaint  alleges  that  on  February  1,  1902, 
it  was  in  peaceable  and  actual  possession  of  the  south  half 
of  the  north  half  of  section  28,  township  11  north,  range  23 
west,  San  Bernardino  Base  and  Meridian,  Kern  County,  Cali- 
fornia; and  was  engaged  in  erecting  upon  said  land  a  cabin. 
That  on  said  date  the  defendants  by  force  and  violence  en- 
tered on  said  premises,  and  in  a  forcible  manner  ejected 
plaintiff  therefrom,  tore  down  and  destroyed  the  cabin,  and 
carried  away  the  materials  used  in  its  construction.  As  a 
second  cause  of  action,  plaintiff  repeated  all  the  matters  stated 
in  the  first  cause  of  action,  and  alleged  further  that  defend- 
ants still  forcibly  keep  and  hold  possession  of  said  premises. 
The  answer,  in  elTect,  denies  all  the  material  allegations  of 
the  complaint;  and  upon  the  trial  the  court  found  the  all»- 
Kations  in  the  complaint  to  be  trua 
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The  principal  contention  of  defendants  on  this  appeal  is, 
that  the  finding  that  plaintiff  was  in  the  peaceable  possession 
of  said  premises  at  the  date  of  the  entry  has  no  support  in  the 
evidence.  There  is  some  testimony  tending  to  show  the  actual 
possession  of  plaintiff  for  the  greater  portion  of  one  day.  It 
is  not  made  an  essential  in  the  statute  that  actual  possession 
shoidd  have  existed  for  any  definite  length  of  time.  The  mere 
fact  of  peaceable  and  quiet  possession  is  all  that  is  material 
tor  plaintiff  to  establish. 

It  is  insisted  further  that  there  is  no  support  in  the  testi- 
mony for  the  finding  of  the  court  that  defendants,  with  strong 
hand  and  with  force  and  violence,  ejected  plaintiff  from  the 
premises.  There  is  ample  testimony  in  the  record  to  show 
that  the  servants  and  agents  of  plaintiff  were  by  force  driven 
off  the  premises  by  defendants'  agents.  Where  one  man  who 
is  armed  with  and  fiourishing  a  deadly  weapon  approaches 
another  and  directs  him  to  vacate  premises,  supplementing  the 
demand  with  the  statement  that  ''jumpers  have  been  known 
to  lose  a  leg,"  and  the  other,  apprehending  danger,  vacates, 
there  should  be  no  difficidty  in  determining  that  such  vacation 
was  forcible,  and  with  a  strong  hand 

It  is  further  contended  that  the  rulings  of  the  oourt  in 
admitting  the  deed  to  plaintiff  of  the  premises  was  error. 
While  it  is  true  that  in  proceedings  under  the  Forcible  Entry 
Act  neither  title,  right  of  possession,  nor  good  faith  on  the 
part  of  plaintiff  is  essential  to  a  maintenance  of  the  action, 
yet  it  is  diflScult  to  see  the  prejudice  which  would  result  to 
the  defendants  by  the  proof  of  all  or  either  of  them. 

Many  other  exceptions  and  objections  were  made  as  to  the 
ruling  of  the  court  in  the  introduction  of  testimony,  in  none 
of  which  are  we  able  to  discover  any  prejudicial  error. 

The  order  denying  a  new  trial  is  affirmed. 

Gray,  P.  J.,  and  Smith,  J.,  ooncurTedL 
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[No.  41.    Third   Appdkte  DiBtriet.— July   24,   1905.] 

HENRY  WIELAND,  Respondent,  ▼.  SOUTHERN  PACIFIC 
COMPANY,  Appellant 

Raiukoads — ^Ejection  of  Passxnqes  vbom  FBSiGHT-TKAnv — EymnroB — 
OoNDinoN  OF  PASSKNara— Payment  of  Pab»— Dbclarations  of 
OONDUCTOB. — In  an  action  of  damages  for  the  ejection  of  a  passen- 
ger rrom  a  freight-train,  where  the  eondnetor  and  numerous  wit- 
nesses testified  that  he  was  drunk,  and  the  plaintiff  denied  it  and 
attributed  resulting  injury  to  his  sickness,  and  it  appears  that  he 
then  paid  his  fare  to  the  brakeman,  it  was  prejudicial  error,  without 
legal  foundation  for  impeachment,  to  admit  evidence  of  the  mere 
declarations  of  the  conductor  made  on  the  subsequent  day  that 
the  plaintiff  was  not  drunk,  that  he  had  paid  his  fare,  and  that  he 
had  been  put  off  at  a  prior  station  because  he  did  not  intend  to  stop 
at  his  destination. 

Id. — Custom  as  to  Passxmgxbs  on  FsxiOBT-TaAiNS — ^Bights  of  Pab- 
SKNGEK. — A  passenger  having  knowledge  of  the  custom  to  carry 
passengers  on  freight-trains  between  certain  points  has  a  right 
to  assume  its  continuance  unless  notified  in  the  usual  manner,  and 
is  not  bound  to  make  special  inquiry  or  to  obtain  a  special  permit; 
and  the  railroad  company,  having  knowledge  of  such  custom,  would 
be  liable  to  the  passenger  for  a  violation  of  his  rights,  though  the 
custom  was  in  violation  of  its  rules. 

Id. — Suspension  of  Bight — Nones  to  Passxngsbs — Custom  as  to 
Stoppage  of  Fbkight-Tbain« — ^The  mere  fkct  that  passengers  were 
carried  on  the  freight-train  did  not  confer  upon  plaintiff  an  abso- 
lute right  of  transportation.  The  company  could  suspend  or  de- 
termine the  permissive  use;  and  notice  to  passengers,  given  at  the 
starting  station^  or  such  suspension,  or  then  given  under  a  custom 
not  to  stop  at  plaintiff's  station  because  JM^HiiTig  of  freight  there 
was  not  required,  if  heard  by  plaintiff,  made  it  his  duty  to  leave 
the  train,  and  he  could  be  lawfuUy  ejected  at  an  intermediate 
station  if  he  remained  upon  the  train  in  violation  of  such  notice. 

Fd. — ^Payment  of  Paee  to  Brakeman— Burden  of  Proof— Want  of 
Authoritt — Error  in  Befusing  Instruotion. — A  brakeman  upon 
a  freight-train  is  not  usually  authorised  to  receive  payment  of 
fare;  and  the  burden  of  proof  is  on  the  passenger  paying  fare  to 
him  to  show  that  he  was  authorized  to  receive  it,  or  that  it  was 
paid  to  the  conductor;  and  in  the  absence  of  such  proof,  and  upon 
proof  of  the  brakeman 's  want  of  authority,  it  was  error  to  refuse 
an  instruction  based  upon  such  want  of  authority. 

APPEAL    from  a  judgment  of    the  Superior  Court  of 
Fremo  County.    W.  B.  Wallace,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

L.  L.  Cory,  for  Appellant. 

Henry  Brickley,  and  George  Cosgrave,  for  Respondent. 

McLaughlin,  J. — This  is  an  action  for  damages  caused 
by  wrongfully  ejecting  plaintiff  from  one  of  defendant's 
trains.  The  pertinent  facts  may  be  summarized  as  follows: 
For  several  months  prior  to  June  18, 1902,  passengers  had  been 
carried  to  and  fro  between  Fresno  and  Bolinda  in  the  caboose 
of  a  freight-train.  The  custom,  as  shown  by  the  evidence, 
was  for  passengers  to  board  the  train  at  either  point  and 
pay  the  fare  to  the  conductor,  who  always  collected  such  fare 
from  passengers  in  the  caboose.  On  the  date  mentioned  re- 
spondent and  other  passengers  entered  the  caboose,  to  be  car- 
ried to  different  points  along  the  route,  plaintiff's  destination 
being  Bolinda.  Bolinda  is  a  flag  station  where  this  train 
stops  on  signal,  and  it  was  the  custom  to  let  passengers  on 
and  off  at  this  point.  Kearney's  spur  is  a  switch  about  two 
and  one  third  miles  from  Bolinda,  at  which  there  are  no 
houses;  there  are,  however,  three  houses  within  a  distance  of 
one  and  one  quarter  miles.  The  brakeman  testified  that  be- 
lore  leaving  Fresno  he  entered  the  caboose,  and,  in  a  tone  loud 
enough  to  be  heard  by  any  one  therein,  announced  that  the 
train  would  not  stop  at  Bolinda  that  night,  and  that  there- 
upon some  men  left  the  caboose.  In  this  he  is  corroborated 
by  the  witnesses  who  were  present,  and  contradicted  by  none 
save  respondent,  who  testified  that  he  heard  no  such  an- 
nouncement, and  saw  no  person  leave  the  caboose,  although  he 
boarded  the  train  quite  a  whiie  before  it  left  Fresno.  The 
bralceman  is  not  absolutely  certain  that  respondent  was  pres- 
ent when  the  announcement  was  made,  but  two  passengers  say 
that  he  was  and  must  certainly  have  heard  it.  The  brake- 
man,  conductor,  and  passengers  who  were  witnesses  agree  ia 
saying  that  respondent  was  intoxicated  when  he  boarded  the 
train  and  when  he  got  off.  This  he  denied,  and  considerable 
evidence  touching  his  condition  before  and  after  his  ejection, 
and  relating  to  his  habits  in  this  regard,  was  introduced  by 
both  parties  to  the  action.  Bespondent  paid  his  fare  to  the 
brakeinan  before  reaching  Kearney,  and  at  this  point  was  told 
t^at  he  would  have  to  leave  the  train,  as  no  stop  would  be 
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made  at  Bolinda.  He  himself  says  that  no  force  was  used; 
that  he  got  off  the  train  and  the  brakeman  handed  him  his 
satchel.  He  was  next  seen  the  following  morning  lying  near 
the  railroad  track  at  a  point  about  one  mile  from  Kearney, 
and  close  to  a  dwelling  known  as  the  Saier  place.  Later  in 
the  day  he  called  at  this  house,  obtained  something  to  eat,  and 
made  himself  obnoxious  to  Mrs.  Saier,  who  turned  the  hose 
on  him.  That  lady  and  her  daughter  both  say  he  was  intoxi- 
cated and  drank  some  while  at  their  house,  but  respondent 
again  champions  his  sobriety  and  says  he  was  not  drunk,  but 
was  sick.  In  fact  he  says  he  went  to  Fresno  for  medicine  and 
was  ailing  during  the  whole  trip.  He  admits  that  he  had  one 
bottle  of  wine  with  him  when  he  left  the  train,  but  other  wit^ 
nesses  say  that  he  had  four  or  five  bottles  in  the  satchel,  which 
was  so  heavy  that  it  caused  him  to  stumble  and  fall  when  it 
was  handed  to  him  by  the  brakeman  at  Kearney. 

The  conductor  first  saw  the  respondent  at  Kearney,  heard 
his  complaints  about  being  put  off  the  train,  and  offered  to 
carr>'  his  satchel  to  CoUis  and  leave  it  at  RoUnda  the  foUow- 
jng  night,  which  offer  was  declined. 

The  evidence  shows  without  conflict  that  this  was  the  only 
occasion  when  the  brakeman  collected  fare  from  a  passenger, 
and  it  is  also  clear  that  he  had  no  authority  to  do  so  then. 
There  is  no  evidence  to  show  that  the  brakeman  turned  the 
fare  over  to  the  conductor  or  to  the  company,  and  the  only 
evidence  that  the  conductor  knew  that  respondent  had  paid 
any  fare,  is  found  in  his  declarations  as  narrated  in  the  testi- 
mony of  Mr.  Kennedy,  which  narration  will  be  considered 
later.  The  brakeman  testified  that  he  told  the  respondent 
that  they  would  take  him  to  Collis,  a  station  beyond  Rolinda, 
but  respondent  said  he  would  prefer  to  get  off  at  Kearney,  as 
It  would  be  a  shorter  walk  from  Kearney  than  from  Collis. 
The  respondent,  however,  says  that  he  asked  to  be  taken  to 
Collis,  but  his  request  was  refused- 
It  is  apparent  from  the  foregoing  that  there  is  a  sharp  con- 
flict between  respondent  and  other  witnesses,  and  the  im- 
portance of  testimony  bearing  upon  his  capacity  to  realize 
and  remember  what  transpired,  and  tending  to  show  that  he 
was  less  likely  to  be  correct  in  his  statements  than  other  wit- 
nesses, is  manifest  The  theory  of  plaintiff,  as  disclosed  by 
the  evidence,  was  that  sickness  prevented  his  reaching  Bolinila 
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or  any  of  the  dwellings  nearest  to  Kearney,  and  that  as  a 
consequence  he  was  compelled  to  remain  out  all  night,  there- 
by contracting  a  cold  which,  in  time,  resulted  in  serere  and 
permanent  injury. 

On  the  other  hand,  the  theory  of  defendant  was,  that  but 
for  his  continued  drinking  from  the  bottles  he  had  with  him 
respondent  could  easily  have  reached  Bolinda  or  at  least  found 
shelter  in  one  of  the  dwellings  mentioned 

Under  these  circumstances,  J.  W.  Kennedy,  a  witness  called 
by  respondent,  was,  notwithstanding  appellant's  timely  and 
sufficient  objection,  permitted  to  testify  to  certain  declara- 
tions of  Speake,  the  conductor,  made  the  next  evening  at 
Bolinda,  as  follows:  "I  asked  Mr.  Speake  if  Mr.  Wieland  got 
on  the  train  the  evening  before.  At  this  time  Mr.  Wieland 
had  not  got  home.  The  next  evening  when  the  train  came 
along  I  flagged  the  train  and  asked  Mr.  Speake  if  Mr.  Wie- 
land got  aboard  the  train  at  Fresno.  He  said  he  did.  I 
asked  him  what  he  did  with  him.  He  said,  'I  put  him  off  at 
Kearney's  spur.'  I  says,  'Was  Wieland  drunkt  He  said, 
*No/  I  said,  'Didn't  he  have  money  enough  to  pay  his  faref 
He  says,  'Yes,  he  paid  his  fare.^  I  said,  *What  did  you  put 
him  off  fort'  He  said,  'Because  I  didn't  intend  to  stop  at 
Rolinda.'  "  This  was  error.  (WiUiams  v.  Southern  Pacific 
Co.,  133  Cal.  550,  [65  Pac.  1100] ;  Heckle  v.  Southern  Pacific 
Co.,  123  Cal.  441,  [56  Pac.  56] ;  Lunum  v.  Golden  Ancient 
Mining  Co,,  140  Cal.  709,  [74  Pac  307].)  Counsel  for  re- 
spondent, however,  contends  that  the  error  is  not  prejudicial, 
because  the  evidence  could  have  little  bearing  on  the  case, 
and  in  any  event  was  substantially  corroborated  by  the  eon- 
ductor.  This  contention  cannot  be  sustained.  We  have  seen 
that  the  condition  of  plaintiff,  as  to  being  drunk  or  sober, 
had  an  important  bearing  on  the  degree  of  credit  to  be  given 
his  testimony,  and  also  on  the  cause  of  his  remaining  out  aU 
night.  The  conductor  testified  that  he  thought  plaintiff  was 
under  the  influence  of  liquor,  and  the  evidence  of  Kennedy 
shows  a  contrary  statement  at  another  time.  To  hold  that 
such  evidence  could  be  harmless  would  be  to  ignore  its  bear- 
ing on  the  testimony  of  plaintiff  and  on  vital  issues  in  the 
case  and  sanction  the  impeachment  of  a  witness  not  only  in 
an  improper  and  illegal  manner,  but  at  a  time  antedating  the 
testimony  of  the  witness  impeached    Moreover,  the  dadasa- 
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lion  as  to  the  payment  of  fare  was  important,  for  aside  from 
this  there  is  nothing  in  the  record  to  show  that  the  conductor 
had  any  knowledge  of  such  payment  The  error  was,  there- 
fore, very  prejudiciaL 

This  seems  to  be  the  pioneer  case  in  this  state  touching 
some  questions  of  law  which  must  necessarily  arise  on  a 
retrial  of  the  cause,  and  hence  we  deem  it  our  duty  to  pass 
upon  such  questions. 

The  law  of  this  state  proyides  that  when  fare  is  taken  for 
transporting  passengers  on  a  freight-train  the  same  care  must 
be  taken  and  the  same  responsibility  is  assumed  by  the  cor- 
poration as  for  passengers  on  passenger  cars.  (Civ.  Code,  sec. 
483.)  This  is  tixe  only  statute  we  have  touching  the  relative 
rights  of  passengers  and  company,  under  such  circumstances 
as  are  disclosed  in  the  case  at  bar.  Nor  can  much  aid  be  de- 
rived from  a  study  of  the  few  authorities  bearing  upon  cases 
somewhat  analogous.  But  law  is  reason,  and  reason  points 
to  principles  of  law  which  must  control  in  the  solution  of 
questions  presented.  This  particular  train,  under  the  regula- 
tions of  the  company,  carried  passengers  whenever  the  train 
was  to  stop  at  Bolinda.  Aside  from  these  regulations,  there 
was  strong  evidence  to  show  that  it  always  stopped  for  pas- 
sengers desiring  transportation  between  the  two  points.  The 
train  did  not  always  stop  there,  and  there  was  no  regular 
schedule,  as  stops,  according  to  regulations,  depended  upon 
the  necessity  for  handling  freight  at  Belinda.  The  custom, 
according  to  the  conductor,  was  to  lock  the  caboose  when  no 
passengers  were  to  be  taken,  or  to  announce  the  fact  before 
leaving  Fresno  when  no  stop  was  to  be  made  at  Bolinda. 
This  being  the  custom,  respondent,  who  had  traveled  on  this 
train  before,  had  a  right  to  assume  its  continuance,  and  that 
he  would  again  be  given  transportation  on  the  same  terms  as 
before,  unless  he  was  notified  in  the  usual  manner  and  accord- 
ing to  the  custom  mentioned.  Therefore  he  was  not  bound 
to  make  special  and  independent  inquiry,  nor  to  obtain  a 
special  permit  from  the  superintendent.  There  can  be  no 
doubt  that  if  the  company  permitted  the  inauguration  and 
continuance  of  this  custom,  and  accepted  the  fares  collected, 
it  would  be  bound  by  it,  for  ''He  who  can  and  does  not  forbid 
that  which  is  done  in  his  behalf  is  deemed  to  have  bidden  il" 
It  could  not  wink  at  a  violation  of  its  rules  as  long  as  benefits 


348  WiBi^AND  V.  Southern  Pao.  Co.     [1  Cal.  App. 

accrued,  and  then  hide  behind  such  rules  and  regulations 
when  liability  was  threatened,  for,  '*He  who  takes  the  benefit 
must  bear  the  burden." 

But,  on  the  other  hand,  the  mere  fact  that  passengers  had 
been  carried  on  this  train  did  not  giye  respondent  an  abso- 
lute right  to  transportation.  The  company  coidd  at  any  time 
suspend  or  discontinue  this  penaissive  use,  and  passengers 
notified  either  under  this  undoubted  right,  or  under  the  cus- 
tom mentioned,  that  the  train  would  not  stop  at  Rolinda,  were 
in  duty  bound  to  leave  the  train,  and  if  they  did  not  do  so 
they  could  lawfully  be  ejected.  (Civ.  Code,  sees.  484,  487.) 
The  respondent  may  not  have  heard  the  announcement,  but  if 
he  did  he  could  not  here  have  an  advantage  growing  out  of 
his  own  wrong  in  thereafter  remaining  on  the  train.  It  is  a 
matter  of  common  knowledge  that  brakemen  are  not  author- 
ized to  receive  fares  from  passengers  on  any  train,  and  as  a 
matter  of  law  passengers  should  not  pay  fare  to  any  person 
unless  his  badge  indicates  his  authority  to  receive  it.  (Civ. 
Code,  sec.  488 ;  Cox  v.  Los  Angeles  Terminal  By.  Co.,  109  CaL 
105,  [41  Pac.  794].)  Respondent  having  paid  his  fare  to  the 
brakeman,  a  person  not  generally  authorized  to  receive  it, 
the  burden  was  upon  him  to  show  authority  in  this  instance. 
This  he  utterly  failed  to  do.  The  evidence  affirmatively  shows 
a  total  absence  of  such  authority,  and  we  think  it  was  error 
to  refuse  defendant's  instruction  bearing  on  this  branch  of 
the  case. 

We  believe  the  foregoing  sufficiently  indicates  our  view 
touching  disputed  questions  of  law. 

The  judgment  is  reversed. 

Buckles,  J.,  and  Chipman,  P.  J.,  concurred. 
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[No.   37.    Third   Appellate   I>"strict--July   25,    1906.] 

W.  &  P.  NICHOLLS,  Respondent,  v.  Q.  W.  MAPES,  Ap- 
pellant 

OoNYBiSTOir  OF  Gattub — ^Agenot — ^TiTiA  or  PBiNCiFAir— Attaohmsnt 
▲MP  Sai<e  in  Hands  or  Aosnt. — In  an  action  for  the  converaion 
of  cattle  by  the  defendant,  where  it  appears  from  the  eridenee 
that  plaintiff  employed  an  agent  to  bny  and  sell  cattle,  whose 
eompensation  ont  of  the  profits  was  to  be  applied  to  pay  the  agent 's 
debt  to  the  plaintiff,  the  plaintiff's  title  is  established,  and  an 
attachment  of  the  cattle  in  the  hands  of  the  agent,  and  a  sale 
thereof  to  the  defendant  as  the  agent's  property,  for  a  debt  of 
the  agent  to  the  defendant,  established  a  conversion,  entitling  the 
plaintiff   to   recover. 

Id. — ^PuBCHASX  WITHOUT  DISCLOSING  PRINCIPAL. — The  fact  that  the 
agent  purchased  the  cattle  in  controversy  from  a  third  party  without 
disclosing  the  principal,  the  purchase  having  been  made  out  of  the 
funds  of  the  principal,  cannot  affect  the  title  of  the  principal  against 
third  parties. 

Id. — ^IicFBOFis  Damages  ix)e  Puesuit  or  Propeett — ^Attorney's  Fees 
— Cost  of  Depositions. — ^Attorney's  fees  are  not  recoverable  in  an 
aetion  for  conversion,  as  damages  incurred  in  the  pursuit  of  the 
property  under  section  3336  of  the  Civil  Code,  nor  as  costs  in 
the  action.  The  cost  of  taking  depositions  forms  no  part  of  the 
damage,  and  should  be  determined  in  the  cost-bill. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
■en  Comity.    P.  A.  Kelley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Garoutte  &  Goodwin,  for  Appellant 

N.  J.  Barry,  for  Respondent 

CHIPMAN,  P.  J. — This  is  an  action  to  recover  the  value  of 
certain  six  head  of  cows  alleged  to  have  been  wrongfully 
converted  hy  defendant  on  April  26,  1901,  at  the  county  of 
Lassen.  The  cause  was  tried  by  the  court  without  a  jury  and 
plaintiff  had  judgment  for  the  value  of  the  cattle  with  inter- 
est from  the  date  of  conversion,  and  for  twenty-five  dollars 
**as  compensation  for  the  time  and  money  expended  by  plain- 
tiff in  the  pursuit  of  the  property. ''  Defendant  appeals  from 
the  judgment  on  bill  of  exceptions. 
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The  court  found  as  facts :  That  plaintiff  is  a  copartnership, 
doing  business  as  bankers  in  the  town  of  Dntch  Flat,  Placer 
Connty;  that  on  the  date  above  named  '^  plaintiff  was  ths 
owner  of,  and  entitled  to  the  possession  of  the  six  cows  de< 
scribed  in  the  complaint'';  and  said  defendant  wrongfully 
converted  them  to  his  own  use;  that  plaintiff  has  expended 
twenty-five  dollars  in  pnrsnit  of  said  property. 

L  Appellant  challenges  the  sufficiency  of  the  evidence  to 
support  the  finding  that  plaintiff  was  the  owner  of  the  prop- 
erty, and  thus  presents  the  principal  question  in  the  case.  It 
appears  that  the  cattle  in  question  were  in  the  possession  of 
one  E.  H.  Hamlin,  and  were  attached  at  the  suit  of  the  pres- 
ent defendant  against  said  Hamlin,  and  were  purchased  at 
execution  sale  by  said  Mapes,  who  now  claims  title  through 
such  purchase.  Plaintiff  claims  that  Hamlin  was  acting  as  its 
agent  when  he  purchased  the  cattle,  and  hence  its  claim  of 
ownership.  Hamlin  testified:  ''I  was  woridng  for  W.  &  P. 
Nicholls  under  a  written  contract."  Again  he  testified: 
''Whatever  purchase  I  made  of  those  cattle  was  made  in  ac- 
cordance with  this  contract;  supposed  to  be."  We  think 
there  is  sufficient  evidence  to  show  that  this  contract  was  in 
force  when  the  cattle  were  purchased  by  Hamlin,  and  the 
question  of  ownership  must  be  determined  from  an  examina- 
tion of  its  terms  and  from  such  surrounding  circumstances  as 
may  properly  be  considered  in  arriving  at  the  intention  of  the 
parties  to  it    It  is  dated  May  16,  1900,  and  reads  as  follows : 

''This  agreement,  made  this  16th  day  of  May,  nineteen 
hundred,  between  W.  &  P.  Nicholls,  parties  of  the  first  part, 
and  E.  H«  Hamlin,  Jr.,  party  of  the  second  part,  is  as  fol- 
lows: 

"Whereas,  the  parties  of  the  first  part  have  advanced  to  the 
party  of  the  second  part,  divers  sums  of  money  from  time  to 
time  to  purchase  cattle  and  pay  the  expenses  of  keeping  the 
same,  and  for  other  purposes,  and  thereby  the  party  of  the 
second  part  has  become  indebted  to  the  parties  of  the  first 
part,  and  by  a  statement  this  day  made,  the  party  of  the  sec- 
ond part  should  have  on  hand  186  head  of  cattle; 

"Now,  for  the  purpose  of  paying  said  indebtedness,  the 
party  of  the  second  part  does  hereby  assign,  sell,  and  transfer 
lo  the  parties  of  the  first  part  all  accounts  and  demands  of 
every  kind  which  may  be  due  him  at  this  date,  and  also  all 
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lire  stock  which  he  may  now  own,  or  may  have  the  right  to 
the  pofisession  of,  or  may  have  pledged  for  debt,  or  may  have 
contracted  to  buy. 

''The  party  of  the  second  part  hereby  agrees  and  promises 
to  deliver  to  the  parties  of  the  first  part,  186  head  of  cattle 
on  or  before  January  1,  1901,  and  the  same  when  delivered, 
shall  be  the  property  of  the  parties  of  the  first  part,  and  the 
proceeds  arising  from  the  sale  of  the  same  shaU  be  paid  to 
the  parties  of  the  first  part  and  credited  to  the  accounts  of 
the  party  of  the  second  part,  and  applied  upon  the  said  in- 
debtedness. 

''And  the  parties  of  the  first  part  shall  have  the  right  to 
collect  all  book  accounts  now  due  the  said  party  of  the  second 
party  and  the  same  when  collected,  shall  be  applied  upon  said 
indebtedness. 

"And  for  the  purpose  of  paying  said  indebtedness,  the 
party  of  the  second  part  agrees  to  devote  his  undivided  time, 
skill  and  labor  to  the  buying  and  selling  of  cattle,  and  for  that 
purpose,  the  parties  of  the  first  part  will  advance  to  him  from 
time  to  time,  such  sums  as  may  seem  to  them  reasonable  for 
the  purpose  of  buying  stock  and  paying  expenses  connected 
with  the  keeping  and  selling  of  the  same. 

"The  parties  of  the  first  part  hereby  employ  the  party  «>f 
the  second  part  to  act  as  their  agent  and  employee,  and  not 
otherwise,  in  the  buying  and  selling  of  cattle,  and  agree  to  pay 
to  him  for  said  services,  the  sum  of  fifty  dollars  ($50)  per 
month,  and  his  reasonable  personal  expenses;  such  employ- 
ment to  be  continued  for  such  length  of  time  as  may  be  agree- 
able to  the  parties  of  the  first  part 

"A  statement  shall  be  kept  of  all  accounts  from  this  date» 
and  for  that  purpose,  a  new  account  shall  be  opened  between 
the  parties  hereto,  and  the  amount  of  indebtedness  existing  at 
this  date  shall  be  charged  on  said  account  to  the  second  party, 
and  the  amount  realized  from  the  sale  of  said  186  head  of 
stock,  and  the  collection  of  book  accounts  now  due  him,  shall 
be  charged  against  the  same,  and  if  there  shall  remain  a  bal- 
ance due  the  said  parties  of  the  first  part,  all  the  profits  aris- 
ing from  the  conduct  of  said  business  from  this  time  forward, 
shall  be  applied  upon  the  payment  of  the  amount  due,  and 
interest  thereon  at  nine  per  cent  per  annum,  payable  send- 
sDimally,  and  if  not  so  paid,  to  be  added  to  the  principal,  and 
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bear  a  like  rate  of  interest,  until  the  same  is  fully  paid,  and 
when  the  same  is  fully  paid,  this  contract  shall  cease. 

**A11  stock  shall  be  purchased  and  sold  in  the  name  of  the 
parties  of  the  first  part,  and  the  expenses  of  caring  for,  pur- 
chasing, driving,  transporting  and  selling  of  said  stock,  and 
the  personal  expenses  of  said  second  party,  and  his  said  wages 
of  fifty  dollars  ($50)  per  month,  and  interest  at  the  rate  of 
nine  per  cent  per  annum,  payable  June  30th  and  December 
31st  of  each  year ;  and  if  not  so  paid,  to  be  added  to  the  prin- 
cipal and  bear  a  like  rate  of  interest,  on  all  advances,  shall 
be  first  deducted  from  the  proceeds  of  sales,  and  the  balance, 
if  any,  shaU  be  applied  upon  the  said  indebtedness. 

**E.  H.  Hamlin,  Jb. 

'*W.  &  P.  NiCHOLLS/' 

It  appears  that  Hamlin  had  been  engaged  in  the  business  of 
buying  cattle  in  Lasseu  County,  and  became  indebted  to 
plaintiff  for  advances  of  money.  Hamlin  had  some  cattle, 
and  the  contract  recites  that  he  *' should  have  on  hand  186 
head.'*  It  was  "for  the  purpose  of  paying '*  his  ** indebted 
ness"  to  plaintiff  that  the  contract  was  entered  into.  Hamlin 
transferred  to  plaintiff  all  his  interest  in  the  cattle  he  then 
(May  16,  1900)  owned  and  all  accounts  due  him  at  that  time, 
and  undertook  to  deliver  these  one  hundred  and  eighty-six 
head  of  cattle  to  plaintiff  on  or  before  January  1,  1901,  to  be 
plaintiff's  property  when  delivered,  but  the  proceeds  of  their 
sale  and  of  the  book  accounts  were  to  be  applied  to  Hamlin's 
indebtedness  existing  at  that  time.  It  may  be  inferred  from 
the  contract  as  well  as  from  the  testimony  that  these  cattle 
and  the  book  accounts  were  not  deemed  sufficient  to  pay  the 
indebtedness  of  Hamlin  to  plaintiff,  and  it  was  therefore 
further  agreed  that  Hamlin  should  continue  the  purchase  of 
cattle,  devoting  his  time  exclusively  to  that  business,  and 
**for  that  purpose  the  parties  of  the  first  part  will  advance 
to  him  from  time  to  time  such  sums  as  may  to  them  seem 
reasonable  for  the  purpose  of  buying  stock  .  .  .  and  selling 
of  the  same."  And  to  fix  the  relation  the  parties  were  to  sus- 
tain to  each  other  in  this  future  business,  the  contract  next 
provides:  **The  parties  of  the  first  part  hereby  employ  the 
party  of  the  second  part  to  act  as  their  agent  and  employee, 
and  not  otherwise,  in  the  buying  and  selling  of  cattle,  and 
agr^  to  pay  him  for  his  services,  the  sum  of  fifty  dollars 
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per  month,  and  his  reasonable  personal  expenses/'  the  *'em- 
ployment  to  be  eontinued"  as  long  as  "agreeable  to  the 
parties,'*  exeept  that  it  was  provided  that  upon  plaintiff 
being  folly  paid  ''this  oontraet  shall  eease.''  It  was  farther 
expressly  prorided  that  "all  stoek  shall  be  pnrehased  and  sold 
in  the  name  of  the  parties  of  the  first  part,"  and  "the  ex- 
penses of  earing  for,  transporting  and  selling  of  said  stock, 
and  the  personal  expenses  of  second  party,  and  his  said  wages 
of  fifty  dollars  per  month,  and  interest  .  .  .  shall  be  first  de- 
ducted from  the  proceeds  of  sales,  and  the  balance,  if  any, 
Shan  be  applied  upon  the  said  indebtedness."  The  evidence 
was  that  the  six  head  of  cattle  were  purchased  by  Hamlin, 
and  constituted  no  part  of  the  one  hundred  and  eighty-six 
head;  that  he  paid  for  them  by  check  upon  plaintiff;  that  at 
that  time  he  was  still  indebted  to  plaintiff.  Both  of  the  mem- 
bers of  the  plaintiff  copartnership  testified  that  th^  paid  for 
and  were  the  owners  of  the  six  head  of  cattle  in  dispute,  and 
that  Hamlin  was  in  its  employment  on  wages.  Hamlin  tes- 
tified that  when  he  purchased  these  six  head  of  cattle  he  said 
nothing  to  the  vendor  as  to  whom  they  were  purchased  for; 
that  he  sometimes  bought  cattle  and  sold  them  to  butchers, 
stating  that  they  belonged  to  plaintiff,  and  that  he  collected  the 
money  for  plaintiff;  at  other  times  he  sold  to  other  butchers 
and  collected  the  money  without  informing  them  who  owned 
the  cattle,  and  all  this  money  was  used  in  the  business;  that 
at  times  he  used  some  of  his  own  money  for  expenses  which 
he  charged  to  plaintiff,  and  that  plaintiff's  books  show  the 
number  of  cattle  purchased  by  him  under  this  employment 

Defendant  urges  several  considerations  as  showing  that  the 
eourt  should  have  found  from  the  evidence  that  the  cattle 
belong  to  him.  It  is  said  that  they  were  attached  in  Hamlin's 
possession,  which  constituted  prima  fade  evidence  of  title; 
that  plaintiff  failed  to  explain  this  possession  because,  as  is 
claimed,  plaintiff  failed  to  show  that  the  contract  above  re- 
ferred to  was  in  force  when  the  cattle  were  purchased.  It  is 
true  that  the  cattle  in  question  were  not  purchased  until  after 
January  1,  1901,  by  which  time  Hamlin  had  agreed  to  turn 
over  the  one  hundred  and  eighty-six  head.  But  it  appeared 
that  the  business  was  continued  after  that  date.  Whether  or 
not  these  one  hundred  and  eighty-six  head  were  delivered  to 
plaintiff  does  not  appear,  but  it  does  appear  that  Hamlin  was 
I  QsL 
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still  in  plaintiff's  debt  and  his  checks  were  being  honored 
under  his  employment.  Hamlin's  possession  was  explained 
by  the  contract  and  by  the  testimony.  Bnt  conceding  this, 
appellant  contends  that  it  is  not  possible  ''to  get  oat  of  the  con- 
tract a  construction  which  makes  plaintiff  the  owner  of  the 
cattle."  Considering  the  circumstances  which  to  appellant's 
mind  make  this  constraction  seem  impossible,  we  see  no  par- 
ticolar  significance  in  the  fact  that  Hamlin  did  not  explain  to 
his  vendor  of  the  six  head  of  cattle  that  he  was  bdying  them 
for  plaintiff.  If  the  vendor  were  the  attaching  creditor  he 
might  urge  the  circumstances  attending  the  sale  as  showing 
that  Hamlin  was  the  owner  without  looking  to  Hamlin's 
principal,  which  latter  he  might  also  do.  (Civ.  Code,  sec. 
2336.)  But  the  vendor  was  paid  by  check  on  plaintiff,  and 
Hamlin  was  not  called  upon  to  make  any  explanations,  and 
plaintiff's  rights  cannot  suffer  because  Hamlin  did  not  dis- 
close his  principaL  Nor  do  we  see  that  the  fact  that  plaintiff 
is  to  have  interest  for  the  use  of  its  money,  and  Hamlin  to 
have  all  the  profits  applied  to  paying  his  indebtedness  to 
plaintiff,  is  inconsistent  with  the  idea  of  plaintiff's  ownership 
of  the  cattle.  There  were  no  profits  in  excess  of  the  indebted- 
ness, and  we  need  not  concern  ourselves  with  the  question  of 
their  disposition  had  there  been  any  such,  for  the  contract 
provided  that  as  soon  as  the  indebtedness  was  paid  the  con- 
tract was  to  terminate. 

It  is  contended  that  the  contract  was  one  for  plaintiff's 
security,  and  that  the  cattle  could  not  become  a  security  until 
delivered  to  plaintiff.  This  may  be  true  of  the  one  hundred 
and  eighty-six  head,  for  the  contract  provided  that  as  to  them 
they  were  to  belong  to  plaintiff  when  delivered,  their  proceeds 
when  sold  to  be  applied  to  Hamlin's  indebtedness.  But  as  to 
the  purchase  of  cattle  in  the  future  it  was  expressly  provided 
that  Hamlin  should  act  as  plaintiff's  agent,  should  use  plain- 
tiff's money  in  making  purchases  for  plaintiff,  and  if  there 
were  any  profits  above  the  money  so  laid  out  and  interest 
thereon  it  was  to  be  applied  to  Hamlin's  indebtedness  A-giatitig 
at  the  time  the  contract  was  made,  and  not  to  any  new  indebt^ 
edness,  for  none  was  to  be  created;  and  Hamlin's  only  obli- 
gations were  such  as  arose  out  of  the  relation  of  principal  and 
agent  It  seems  to  us  that  the  transaction  was  the  not  un- 
lunial  arrangement  by  which  the  principal  employs  an  agent 
to  porohase  and  sell  goods  for  him,  the  agent  to  be  oompen- 


July,  1905.]        W.  ft  P.  NiCHOLLS  i;.  Mafe&  855 

sated  oat  of  the  profits.  In  the  present  case  the  compensa- 
tion or  profits,  if  any,  were  to  be  applied  to  pay  the  agent's 
debt  to  the  principal.  It  is  quite  trae  that  the  actual  rela- 
tion of  the  parties  to  each  other  must  be  judged  from  a  fair 
construction  of  the  entire  contract  and  all  the  circumstances, 
and  that  the  court  is  not  bound  to  assume  that  there  was  the 
relation  of  principal  and  agent  from  the  mere  fact  that  the 
parties  so  described  themselves.  (^Stockton  8av.  and  L.  Sac. 
Y.  Purvii,  112  CaL  236,  [53  Am.  St.  Rep.  210,  44  Pac.  561].) 
Looking  to  all  the  provisions  of  the  contract  and  the  attend- 
ing dreumstances,  we  think  it  clear  that  the  cattle  in  question 
were  purchased  by  Hamlin  as  the  agent  of  plaintiff,  and  that 
plaintiff  was  the  owner  at  the  time  they  were  attached  and 
sold  to  defendant  It  does  not  appear  upon  what  indebted- 
ness the  cattle  were  attached  nor  under  what  circumstances 
nor  when  the  indebtedness  accrued.  There  is  no  evidence 
that  defendant  was  in  any  way  deceived  by  Hamlin  in  con- 
tracting the  indebtedness  for  which  the  cattle  were  attached, 
nor  that  it  had  any  connection  with  Hamlin's  actual  or  osten- 
sible relation  with  plaintiff,  either  in  the  purchase  of  cattle  or 
otherwise;  nor  was  there  any  concealment  of  the  relation  sus- 
tained by  Hamlin  and  plaintiff,  for  the  contract  was  duly 
recorded  in  the  county  where  Hamlin  bought  the  cattle,  and 
on  occasions  he  stated  that  he  was  buying  for  plaintiff,  and  it 
does  not  appear  that  he  ever  purposely  concealed  the  fact  of 
his  agency.  An  agent  is  one  who  represents  another,  called 
the  principal,  in  dealing  with  third  persons  (Civ.  Code,  sec. 
2295),  and  may  be  authorized  to  do  any  acts  which  his  prin- 
cipal might  do.  (Civ.  Code,  sec.  2304.)  In  Loomis  v.  Barker, 
69  HL  360,  the  proof  was,  that  certain  horses  belonged  to  ap- 
pellee, and  that  at  the  time  they  were  levied  upon  they  were 
in  the  possession  of  one  Cook  as  the  general  agent  of  appellee, 
who  was  authorized  to  sell  them  for  appellee  and  was  required 
to  account  to  him  for  the  proceeds  of  sale.  The  court  said: 
''This  did  not  invest  Cook  with  any  title  to  the  horses  so  as  to 
render  them  liable  to  be  seized  on  execution  or  attached 
against  him  and  sold  for  the  payment  of  his  debts."  The 
case  of  Stockton  Sav,  and  L.  Soc.  v.  Purvis,  112  Cal.  236,  [53 
Am  St.  Bep.  210,  44  Pac  561],  relied  on  by  appellant,  is  not, 
in  its  facts,  sufSciently  similar  to  the  present  case  to  make  the 
principles  there  enunciated  applicable.    In    that    case    the 
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plaintiff  was  the  owner  of  land,  and  made  a  secret  oral  agree- 
ment with  his  tenant  that  the  tenant  should  pay  a  cash  rental 
for  the  land,  and  that  the  title  to  the  crops  grown  on  the 
land  should  remain  in  plaintiff  and  when  harvested  should 
be  delivered  to  the  nearest  warehouse  and  stored  in  the  name 
of  plaintiff,  and  from  the  sale  of  the  crops  plaintiff  should 
receive  as  rent  the  sum  stipulated,  and  the  overplus,  if  any, 
should  go  to  the  tenant  The  growing  crop  was  attached  by 
the  creditor  of  the  tenant  and  the  action  was  against  the 
sheriff  by  plaintiff.  The  court  held  that  in  effect  the  contract 
was  ''an  attempt  to  obtain  the  advantages  of  a  chattel  mort- 
gage without  complying  with  the  provisions  of  the  statute 
upon  that  subject."  In  the  case  here  the  purpose  was  not  to 
secure  the  money  advanced  to  purchase  cattle;  it  was  to  make 
an  arrangement  or  investment  whereby  Hamlin  could  pay  a 
debt  he  owed  plaintiff ;  it  was  to  furnish  means  whereby  the  re- 
sult of  his  labor  alone  would  discharge  this  debt;  if  he  so  man- 
aged by  his  skill  and  labor,  in  the  use  of  plaintiff 's  money,  as  to 
yield  a  profit  in  the  business  this  profit  should  be  his  reward, 
and  when  it  was  sufficient  to  pay  his  debt  the  agency  was  to 
cease.  But  in  the  cattle  he  was  to  purchase  he  had  no  interest 
whatever.  The  case  seems  to  us  quite  different  from  the  case 
above  cited. 

2.  It  is  further  contended  that  the  findings  and  judgment 
for  twenty-five  dollars  as  compensation  for  the  pursuit  of  the 
property  are  unsupported  by  the  evidence.  The  only  testi- 
mony on  the  i>oint  was  that  of  John  Nicholls  (one  of  the 
members  of  plaintiff),  who  testified  that  plaintiff  paid 
at  different  times  ''consultation  fees"  to  its  attorn^  si 
Auburn  twenty-five  dollars;  that  he  ''made  three  trips 
to  Auburn  in  the  matter  for  which  a  legitimate  proper^ 
tion"  of  his  "expense  there  is  $5.00";  that  he  paid  ten 
dollars  "in  expenses  of  Charles  Tuttle  in  eoming  to  Dutch 
Flat  to  take  the  depositions";  that  he  paid  "about  $5.00 
notary's  fees,  making  in  all  the  sum  of  fifty  dollars." 
Attorney's  fees  are  not  recoverable  as  damages  under  sec- 
tion 3336  of  the  Civil  Code,  nor  as  costs  in  the  action.  {Ha^s 
V.  Winsor,  130  CaL  230,  [62  Pac  395].)  Aside  from  pay- 
ments for  attorney's  fees  the  evidence  does  not  show  for 
what  purpose  the  witness  made  a  trip  to  Auburn,  though 
probably  to  consult  his  attorney ;  nor  does  it  appear  for  what 
he  paid  the  notary;  it  may  have  been  for  taking  the  deposi- 


July,  1905.]  OoLs  ti.  Hubbxl.  357 

tdons.  The  payment  to  Charles  Tuttle  is  not  sufficiently  ex- 
plained to  enable  us  to  judge  in  what  capacity  he  served  in 
taking  the  depositions.  The  expenditure  for  depositions, 
however,  should  be  determined  in  the  cost-bill,  and  forms  no 
part  of  the  damages  as  such. 

The  judgment  is  modified  by  striking  out  the  item  of 
twenty-five  dollars  as  compensation  for  the  pursuit  of  the 
proi)erty,  and  otherwise  the  judgment  is  affirmed. 

MftTtfmghlin,  J^  and  Buekles,  J.,  ooneurred. 


[Ko.  S7.    TUM  Appellate  Distriet.— Jvfy  25,  1905.] 

BL  W.  OGLE,  and  C.  F.  HUBBEL,  Appellants,  v.  JOHN 
HUBBEL,  Respondent 

UmtLwruL  DsTAiKXB — ^Lkase  with  FvivnsGE  or  Pubghasb — ^Equitablb 
BBrxNSS— Fraddulbnt  Gonvztangb  bt  Lessor.— a  leaM  makiiig 
the  lessee  a  preferred  purchaser  in  ease  of  sale  eontemplates  a 
bona  fide  sale,  and  not  a  fraadnlent  one;  and  in  an  action  for 
nnlawfol  detainer  brought  bj  grantees  of  the  lessor  the  defendant 
inaj  set  up  aa  an  equitable  defense  that  the  sale  to  such  grantees 
was  eolhudTe  and  fraudulent  for  a  fictitious  price,  with  the  intent 
to  deprive  the  defendant  of  his  rights  under  the  lease  and  to  oust 
him  from  the  premises,  after  the  lessor  had  refused  his  request  to 
place  a  cash  price  thereupon  so  that  he  could  purchase  the  same, 
which  he  was  able  and  willing  to  do. 

Id.. — ^BiGHT  TO  AmaicATivs  Beldet  not  Essential. — It  is  not  essential 
to  the  equitable  defense  that  the  defendant  should  show  any  right 
to  afiSrmative  relief,  or  that  the  contract  in  the  lease  should  be 
an  enforeeable  eontraet  for  the  sale  of  land. 

la.— ATToaNiaNT  to  Tkaxjoxtlkst  Grantebs  not  Bequibxd — Betusal 
TO  Pat  Bent — ^Findinos. — The  lessee  having  been  deprived  bj  a 
pretended  sale  of  the  important  privilege  to  purchase  the  land, 
which  the  lease  gave  him,  he  could  not  attorn  to  the  fraudulent 
grantees  without  recognising  the  validity  of  their  purchase  and  their 
right  to  terminate  the  lease  and  deprive  him  of  the  balance  of  his 
term;  and  where  the  court  found  upon  sufficient  evidence  that  the 
deed  was  made  for  the  fraudulent  purpose  shown,  it  was  not  neces- 
sary to  find  that  defendant  has  refused  to  pay  the  rent  to  the 
plaintiffa 

Id. — Eyidenob— Abujtt  and  Wilunoness  to  Pueohasb— Orrsa  to  Pat 
Bbmt  to  Lissob — ^Financial  Condition  or  Gbantess. — Under  the 
H  was  eompetent  for  defendant  to  show  ability  and  wilUBf- 
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n688  to  purchase  the  property  at  its  fair  market  value.  Evidenee 
that  he  offered  to  pay  the  rent  to  the  lessor,  who  is  not  a  party,  and 
that  the  lessor  refused  to  accept  it  was  not  prejudicial  It  was 
permissible  to  prove  the  financial  condition  of  one  of  the  grantees 
as  bearing  upon  the  issues,  and  to  contradict  his  testimony. 

APPEAL  from  a  judgment  of  the  Superior  Ckmrt  of  Stan- 
ifilaus  County  and  from  an  order  denying  a  new  triaL  Wil- 
liam 0.  Minor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Nicol  &  Orr,  and  Dennett  &  Walthall,  for  Appellants. 

P.  H.  Oriffin,  for  Bespondent. 

CHIPMAN,  P.  J.— Unlawful  detainer.  One  Barbara  Hub- 
bel,  mother  of  C.  F.  Hubbel,  was  the  owner  of  the  demised 
premises,  and  on  October  18,  1899,  leased  the  same  to  the 
defendant.  The  lease  was  for  five  years,  with  right  of  re- 
newal for  five  years,  the  term  to  commence  on  the  day  of  its 
execution;  the  rental  being  twenty-five  dollars  per  month, 
payable  monthly  in  advance  on  the  first  day  of  each  month. 
It  was  further  provided  that  the  lessor  '^may  sell  said  prem- 
ises during  the  continuance  of  this  lease  either  subject  to  the 
terms  hereof  or  that  such  sale  may  terminate  and  determine 
this  lease  within  one  year  after  notice  of  said  sale,  but  it  is 
understood  that  said  party  of  the  second  part  [lessee]  may 
always  have  the  preference  as  purchaser  in  ease  of  sale.'' 

Defendant  entered  under  the  lease  and  paid  rent  agreeably 
thereto  until  and  including  the  month  of  April,  1902.  On 
April  29, 1902,  Barbara  Hubbel  executed  a  conveyance  of  the 
premises  to  plaintifiEs  by  bargain  and  sale  deed,  which  was 
duly  recorded  April  30,  1902,  and  on  that  day  th^  served 
written  notice  on  defendant  that  they  had  purchased  the 
premises,  and  that  they  ^'wish  to  obtain  possession  of  said 
premises  as  soon  as  they  can  be  vacated  by  you.*'  On  May 
22,  1902,  plaintifiEs  served  upon  defendant  written  notice  re- 
q[uiring  him  to  pay  rent  to  them,  being  twenty-five  dollars  for 
the  month  of  May,  1902,  **or  deliver  to  us  the  iMwsession  of 
all  of  said  premises  in  three  days  from  the  time  of  servioe 
upon  you  of  this  notice."  Defendant  failing  to  pay  rent, 
plaintiflFB  filed  their  verified  complaint  June  13,  1902^  alleg- 
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ing,  among  other  things,  that  they  had  purchased  the  prop- 
erty and  were  now  the  owners  thereof.  Defendant  answered, 
admitting  the  execution  of  the  lease  and  his  possession  under 
it;  he  also  admitted  the  execution  of  an  instrument  by  said 
Barbara  Hubbel  purporting  to  conyey  said  premises,  but 
alleged  'Hhat  said  purported  deed  was  made  to  defraud  de- 
fendant of  his  legal  rights  under  and  by  virtue  of  said  writ- 
ten lease,  .  .  .  and  denies  that  the  plaintifEs  are  the  owners 
of  the  lots  described  in  the  complaint'';  denies  that  he  has 
refused  or  neglected  to  pay  the  rent  required  by  said  lease, 
and  alleges  that  he  has  offered  to  pay  the  rent  to  his  lessor, 
Barbara  Hubbel,  and  to  plaintiflEs,  but  that  plaintife  have  re- 
fused such  payment,  and  also  alleges  willingness  and  ability 
"to  pay  said  rent  to  the  persons  whom  the  court  may  deter- 
mine to  be  the  proper  persons  to  receive  said  rent,  and  here 
with  the  filing  of  this  answer  deposits  the  money  in  court." 

By  way  of  an  equitable  defense  to  said  action  and  as  a 
cross-complaint  defendant  alleges  the  execution  of  the  lease 
and  his  performance  of  all  the  conditions  thereof  on  his  part 
to  be  performed;  that  his  lessor,  ''in  order  to  oust  defendant 
from  said  premises,  fraudulently,  and  without  consideration, 
transferred  said  property  to  .  .  .  plaintiffs  herein,  on  or 
about  the  29th  day  of  April,  1902";  that  plaintiffs  took  said 
deed  with  full  knowledge  of  defendant's  rights  under  said 
lease  and  his  right  to  purchase  said  property,  and  well  knew 
that  said  deed  was  made  ''to  oust  defendant  from  said  prem- 
ises"; that  defendant  "has  always  been  able,  willing,  and 
anxious  to  buy  said  property  from  said  Barbara  HubbeL  .  .  . 
That  she  has  refused  to  place  a  cash  price  upon  said  premises 
so  that  defendant  could  purchase  the  same  and  she  still  re- 
fuses and  neglects  to  do  the  same." 

There  was  no  demurrer  to  the  answer  or  cross-complaint, 
and  the  trial  proceeded,  the  eourt  sitting  as  a  jury. 

The  court  found  that  the  lease  was  executed  as  above  stated ; 
that  defendant  entered  into  possession  and  has  ever  since  been 
in  possession  under  it;  that  he  has  never  refused  to  pay  rent 
to  said  Barbara  Hubbel;  that  she  refused  to  accept  rent  aftei 
April  29,  1902;  and  that  ever  since  that  time  defendant  haa 
been  able,  ready,  and  willing  to  pay  said  rent  to  said  Barbara 
Hubbel,  "and  has  proffered  the  same  to  her,  but  she  has  re- 
fused to  accept  the  same  or  any  part  thereof";  that  on  April 
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29,  1902,  she,  **by  an  instrument  in  writing,  conveyed  said 
premises  to  plaintiffs  herein";  that  prior  thereto  she  had 
notified  defendant  ''that  she  intended  to  sell  the  same  and 
the  terms  of  snch  sale,''  but  refused  to  place  a  cash  value 
upon  the  property  upon  defendant's  request,  and  so  notified 
him.  ''That  said  Barbara  Hubbel,  for  the  purpose  of  ousting 
defendant  from  said  premises  and  to  avoid  the  terms  of  said 
lease,  conveyed  said  premises  to  plaintifib;  that  plaintiflGs  at 
the  time  of  said  sale  were  in  collusion  with  said  Barbara  Hub- 
bel  to  defraud  defendant  of  all  rights  under  said  lease  and  to 
oust  defendant  from  said  premises,  and  to  terminate  said 
lease";  that  defendant  has  performed  all  the  conditions  of 
said  lease  by  him  to  be  performed,  and  he  always  has  been 
willing  and  able  to  buy  said  property,  but  said  Barbara  Hub- 
bel  refused  to  place  a  price  upon  the  same;  and  that  when 
plaintifEs  received  said  deed  "they  had  actual  notiee  of  de- 
fendant's equity  and  interest  in  the  land";  that  plaintiffs 
have  not  been  damaged. 

As  conclusions  of  law  the  court  found  that  plaintiffs  are  not 
the  owners  of  the  demised  premises ;  that  they  are  not  entitled 
to  rents;  that  defendant  is  rightfully  in  possession;  that  he 
has  not  broken  the  terms  of  the  lease;  and  that  neither  of 
plaintiffs  has  any  right,  title,  or  interest  in  the  premises. 

Judgment  passed  against  plaintiffs,  and  each  of  them,  "that 
all  adverse  claims  of  the  plaintifib  and  each  of  them  to  said 
premises  or  any  part  thereof  are  invalid  and  groundless ;  that 
defendant  be  and  he  is  hereby  declared  and  adjudged  to  be 
entitled  to  the  lawful  and  peaceful  possession  of  said  prem- 
ises and  every  part  thereof."  From  this  judgment  and  the 
order  denying  plaintifib'  motion  for  a  new  trial  ihey  appeaL 

Plaintiffs  claim  that  their  title  was  not  an  issue  and  could 
not  be  tried  in  this  form  of  action  and  that  the  evidence  is 
insufiScient  to  justify  the  decision,  for  the  reason  that  there 
is  no  evidence  that  defendant  either  paid  or  offered  to  pay 
any  rent  to  plaintifib  after  April  29,  1902,  the  date  of  their 
alleged  purchase  of  the  premises.  Defendant  does  not  deny 
that  he  paid  no  rent  to  plaintifib;  he  not  only  refused  to 
attorn  to  plaintifib,  but  denied  their  right  to  demand  or  re- 
ceive rent,  and  denied  their  alleged  ownership  of  the  premises 
demised.  His  contention  was  and  is,  that  the  conveyance  to 
plaintifib  by  his  lessor  was  fictitious  and  fraudulent,  and  there- 
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fore  void,  and  was  made  for  the  express  purpose  of  depriving 
him  of  his  lease  and  of  his  right  to  purchase  the  property. 
The  court  found  for  the  defendant  upon  these  issues,  and  if 
defendant  had  the  right  in  this  action  to  make  this  defense, 
and  did  in  fact  support  it  by  sufficient  evidence,  it  was  not 
essential  to  defendants  recovery  that  he  should  show  an 
offer  to  pay  or  a  payment  of  rent  to  plaintiffs.  The  correct- 
ness of  the  decision  rests  mainly  upon  the  right  solution  of 
the  question  thus  raised  We  think  that  the  decisions  of  the 
supreme  court  of  this  state  show  that  the  rule  contended  for 
by  appellants  is  not  applicable  where  fraud  is  shown  to  have 
entered  into  the  procurement  of  the  lease,  but  that  under  such 
circumstances  the  tenant  may  dispute  the  title  of  his  land- 
lord. 

In  Mason  v.  Wolf,  40  CaL  246,  it  was  said  that  "the  conse- 
quences of  entering  into  the  contract  can  only  be  avoided  by 
showing  some  fraud  or  mistake  which  would  have  been  suffi- 
cient to  set  aside  the  lease  itself."  In  Johnson  v.  Chely,  43 
Cal.  299,  the  action  was  unlawful  detainer  under  the  act  of 
1862  (Stats.  1862,  p.  652)  to  recover  premises  from  a  tenant 
holding  over  after  demand  of  rent  due,  and  failure  to  pay 
for  the  space  of  three  days.  Defendant,  among  other  defenses, 
alleged  that  the  lease  sued  upon  was  procured  through  fraud. 
The  trial  court  refused  to  permit  defendant  to  prove  that  he 
was  already  in  possession  of  the  premises  when  he  agreed  to 
become  the  tenant  of  the  plaintiff,  and  that  they  induced  him 
to  assume  the  relation  of  tenant  to  them  by  their  fraudulent 
misrepresentations  that  they  were  the  owners  of  the  premises. 
After  showing  that  in  ejectment  the  defendant  is  permitted 
to  show  fraud,  and  is  not  estopped  to  dispute  his  landlord's 
title  where  ho  did  not  enter  under  the  lease,  and  that  the 
landlord  cannot  throw  him  out  by  mere  force  of  such  a  lease, 
the  court  said:  "That  the  same  result  must  follow  so  far  as 
the  defendant  is  concerned  in  an  action  of  unlawful  detainer 
in  which  a  lease  relied  upon  to  establish  the  relation  of  land- 
lord and  tenant  is  shown  to  have  been  obtained  under  such  cir- 
cumstances as  would  not  have  estopped  the  tenant  from  dis- 
puting the  title  of  the  landlord  in  a  court  in  which  the  title 
could  be  tried." 

In  Knowles  v.  Murphy,  107  Cal.  107,  [40  Pac.  Ill],  one  of 
the  issues  presented  by  the  defendants  was,  that  they  were 
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induced  to  enter  into  the  lease  by  reason  of  certain  false  and 
fraudulent  representations.  This  defense  seems  to  have  been 
recognized  as  properly  made,  and  failed  only  because  of  insuflS- 
eioit  evidence  to  support  it  In  the  case  of  Davis  v.  Schwei- 
keriy  130  Cal.  143,  [62  Pac.  411],  the  lease  provided  that  the 
lessee  would  surrender  possession  *'in  case  the  said  party  of 
the  fijst  part  should  sell  the  property  herein  described  at  any 
tinue  during  the  term  of  the  lease."  The  tenant's  lessor  made 
a  conveyance  of  the  premises  to  defendant,  who  represented  to 
plaintiff  (the  tenant)  that  she  had  purchased  and  paid  for 
the  property,  and,  relying  on  the  truthfulness  of  these  repre- 
sentations, plaintiff  surrendered  possession.  He  afterwards 
learned  that  the  sale  was  fictitious  and  fraudulent  and  made 
for  the  purpose  of  regaining  possession  from  him.  He 
brought  the  action  for  damages  and  recovered.  The  court, 
in  affirming  the  judgment,  said:  ''The  lease  conveyed  to  plain- 
tiff the  premises  for  the  term  of  five  years,  subject  to  the  con- 
dition expressly  written  in  the  lease  that  it  should  terminate 
upon  the  property  being  sold  by  the  lessor.  The  covenant  must 
be  understood  as  meaning  an  actual  bona  fide  sale  and  Dot  a 
fraudulent  one.  It  was  not  contemplated — or,  at  least,  the 
law  does  not  contemplate — ^that  the  lessor  could  by  a  pre- 
tended fraudulent  sale,  made  for  the  very  purpose  of  defeat- 
ing his  lessee  of  his  estate,  avoid  the  lease  and  then  take  ad- 
vantage of  his  own  wrong." 

We  cannot  doubt  that  had  the  action  been  unlawful  de- 
tainer to  dispossess  the  tenant  under  pretense  of  sale  he  could 
have  successfully  defeated  it  by  showing  the  sale  to  have  been 
fraudulent  and  for  the  purpose  of  ousting  him. 

In  the  case  of  Simon  Newman  Co.  v.  Lassing,  141  Sal.  174, 
[74  Pac.  761] ,  the  action  was  unlawful  detainer.  Defendant 
conveyed  the  property  to  plaintiffs  and  subsequently  gave 
plaintiffs  a  note  for  $936,  in  consideration  of  which  plaintiff 
agreed  that  defendant  might  remain  in  possession  one  year. 
To  i^aintiff's  complaint  defendant  answered  that  the  deed 
was  executed  and  the  agreement  for  possession  was  made 
through  the  false  and  fraudulent  representations  of  plaintiff. 
At  the  trial  defendant  had  the  verdict,  and  the  trial  court,  on 
plaintiff's  motion,  granted  a  new  trial.  In  the  course  of  the 
opinion  on  appeal,  the  court  said:  ''Respondent  contends,  as 
we  understand  the  brief  of  counsel,  that  defendant  is  estopped 
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to  deny  his  landlord's  title,  under  the  general  rule  thst  a 
lessee  cannot,  in  an  action  involving  possession  or  right  of 
possession,  question  the  title  of  his  landlord;  that  defeodant 
must  first  go  into  the  equity  court  and  have  the  deed  set  aside 
if  made  through  fraud  or  undue  influence.  While  desiring  to 
avoid  the  discussion  of  questions  that  may  not  hereafter  arise, 
it  is  proper,  perhaps,  to  say  that,  in  our  opinion,  the  defend- 
ant may  show,  as  part  of  the  transaction  leading  up  to  the 
lease,  and  as  evidence  bearing  upon  the  question  of  fraud  and 
undue  influence  in  the  execution  of  the  lease,  that  the  deed 
as  well  as  the  lease  \^as  so  executed,  and  to  show  the  relation 
of  each  to  the  other  as  one  transaction.  Defendant  is  not 
seeking  rescission,  nor  is  he  asking  to  have  the  deed  set 
aside  as  void;  he  is  simply  defending  against  plaintifl^'s  action 
on  the  ground  of  fraud  and  undue  influence,  and  asks  no  af- 
firmative relief.  We  think  he  may  do  this  without  rescinding 
(Citing  cases.)  The  answer  is  intended  to  set  forth  what  in 
Toby  V.  Oregon  R.  R.  Co.,  98  Cal.  490,  [83  Pac.  550],  is 
termed  'defensive  relief,  whereby  fraud  is  set  up  by  way  of 
defense  to  defeat  an  action  brought  to  enforce  an  apparent 
liability.'  " 

In  the  case  now  here,  the  lease  was  not  originally  procured 
by  fraud,  but  the  effect  of  the  findings  is,  that  plaintiffii  now 
hold  it  in  defraud  of  defendant's  rights,  through  the  acts  of 
defendant's  lessor  and  her  grantees,  and  that  they  are  seek- 
ing to  enforce  it  to  his  detriment. 

So  far  as  plaintiffs  are  concerned,  the  lease  in  their  hands 
is  found  to  be  tainted  with  fraud,  because  the  deed,  by  force 
of  which  alone  the  plaintiffs  claim  under  the  lease,  was  fraud- 
ulent and  void.  That  evidence  was  admissible  to  establish  the 
facts  found  we  entertain  no  doubt,  in  view  of  the  principles 
enunciated  in  the  foregoing  cases.  The  remaining  question 
then  is,  Was  the  evidence  sufficient  to  justify  the  findings  f 

Mrs.  Hubbel,  on  February  14,  1902,  wrote  defendant  in- 
forming him  that  she  had  an  opportunity  to  sell  the  premises 
for  nineteen  hundred  dollars  cash  and  forty-five  hundred  dol- 
lars payable  in  four  years,  with  interest  at  eight  per  cent, 
compounded  yearly,  and  secured  by  mortgage  on  the  land, 
and  unless  she  received  from  him  the  above  or  a  better  offer 
before  March  1,  1902,  she  would  accept  the  offer  above  men- 
tioned and  sell  the  property  upon  the  said  terms.    On  Febru- 
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ary  2b,  1902,  defendant  replied:  *'I  have  reason  to  know  that 
said  pretended  sale  is  for  the  sole  purpose  of  ousting  me  from 
said  property."  He  stated  further:  **If  you  intend  to 
make  a  bona  fide  sale  of  the  leased  premises,  kindly  state  the 
amount  you  will  take  in  cash  upon  the  deliyery  of  the  deed 
to  me";  and  he  also  added:  ''By  the  terms  and  agreements 
and  covenants  of  your  lease  to  me,  a  cash  and  real  value  must 
be  placed  upon  the  premises  and  bona  fide  purchaser."  To 
this  letter  Mrs.  Hnbbel  replied  March  3,  1902,  informing  de- 
fendant that  he  was  not  entitled  to  any  better  or  different 
terms  than  those  upon  which  she  could  dispose  of  the  prop- 
erty to  other  parties,  and  added:  ''Of  course  I  understand 
from  your  letter  that  you  are  not  desiring  to  purchase  the 
property  in  good  faith,  and  so  it  will  receive  no  further  at- 
tention from  me  and  I  will  proceed  to  complete  the  sale  al- 
ready agreed  upon." 

Without  further  notice  to  defendant,  she  executed  the  deed 
to  plaintiffs  above  mentioned.  Plaintiff  Ogle  testified  that 
for  his  half -interest  he  paid  one  thousand  dollars  in  cash  and 
delivered  his  note  secured  by  mortgage  on  the  premises  for 
$2,250,  payable  four  years  after  date,  at  eight  per  cent  inter- 
est. Plaintiff  Hubbel  testified  that  he  gave  his  note  to  Mrs. 
Hubbel  for  $2,250,  payable  one  year  after  date,  at  eight  per 
cent  interest,  without  security.  He  testified  that  at  various 
times  in  previous  years  he  had  deposited  with  his  mother  four 
hundred  dollars,  which  she  allowed  as  a  payment  on  the  pur- 
chase, and  that  she  made  him  a  present  of  five  hundred  dol- 
lars, and  that  he  had  paid  about  one  hundred  dollars  on  the 
note  since  the  transaction.  These  items  aggr^^te  sixty-five 
hundred  dollars.  The  undisputed  evidence  was,  that  the 
market  value  of  the  premises  was  not  to  exceed  three  thou- 
sand dollars,  some  witnesses  placing  it  at  twenty-five  hundred 
dollars ;  that  defendant  was  able  and  willing  to  purchase  the 
property  at  its  reasonable  or  market  value;  that  plaintiff 
Hubbel  was  without  means,  and  that  his  expectations  to  meet 
his  note  were  that  he  would  earn  the  money  or  obtain  renewal 
of  the  note.  Mrs.  Hubbel  did  not  testify,  and  the  oourt  had 
only  the  testimony  of  plaintiff  Hubbel  as  to  what  he  paid  for 
his  interest  in  the  property.  Some  facts  were  brought  out 
from  which  the  court  was  no  doubt  led  to  discredit  the  testi- 
mony of  plaintiff  Hubbel,  and  which  tended  to  show  that  the 
sale,  if  meant  to  be  binding  at  all,  was  for  about  half  Urn 
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amonnt  Mrs.  Hnbbel  informed  defendant  she  was  offered  for 
it  The  trial  court  had  the  witnesses  before  it,  and  with  its 
discretion  in  accepting  or  rejecting  the  statements  of  wit- 
nesses nnder  the  circumstances  disclosed  we  cannot  interfere. 
There  was  sufficient  evidence  to  support  the  findings  of  the 
court  as  to  the  fictitious  character  of  the  transaction. 

The  contention  of  appellants  that  Mrs.  Hubbel  had  the 
right  to  give  away  a  half -interest  in  the  property  to  her  son, 
if  she  wished  to  do  so,  is  not  consistent  with  respondent's 
rights  under  the  lease.  The  lease  contemplated  a  bona  fide 
sale  before  defendant  could  be  deprived  of  his  rights  under 
the  lease.  It  may  be  that  the  lessor  had  the  right  to  make  a 
sale  to  some  one  willing  to  give  more  than  the  market  value, 
and  that  defendant  would  be  obliged  to  pay  this  sum  if  he 
wished  to  purchase,  but  in  any  event  the  sale  would  have  to 
be  '^an  actual  bona  fide  sale  and  not  a  fraudulent  one." 
{Davis  V.  Schweigert,  130  Cal.  143,  [62  Pac.  411].)  It  may 
also  be  that  the  lessor  had  the  right  to  convey  the  property 
by  gift  to  her  son,  but  such  a  conveyance  would  not  have  ter- 
minated the  lease  or  have  affected  defendant's  rights  under 
it ;  he  would  still  have  the  right  of  purchase  in  case  of  a  sale 
during  the  life  of  the  lease. 

But  the  court  found  that  the  conveyance  here  was  a  fraud- 
ulent one,  and  in  effect  found  that  the  consideration  to  be 
paid  by  plaintiff  Hubbel  was  pretended  and  fictitious,  and 
was  designed  to  so  increase  the  price  to  defendant  that  he 
would  not  buy,  while  Mrs.  Hubbel  was  at  the  same  time  re- 
ceiving all  the  property  was  worth  in  the  market.  The  un- 
disputed fact,  on  plaintiff's  own  showing,  was  that  she  did 
not  dispose  of  the  property  upon  the  terms  she  wrote  defend- 
ant she  was  offered  for  it 

Plaintiffs  contend  that  defendant's  rights  were  not  preju- 
diced by  the  conveyance,  because  he  had  the  same  remedies 
against  them,  as  grantees,  as  he  had  against  his  lessor.  This 
might  be  true  had  defendant  declined  to  purchase  after  no- 
tice of  a  bona  fide  offer  of  purchase  by  some  other  person. 
But  he  was  deprived  by  this  pretended  sale  of  the  impor- 
tant privilege  to  purchase  which  the  lease  gave  him.  He  could 
not  attorn  to  plaintiffs  without  recognizing  the  validity  of 
their  purchase  and  their  right  to  terminate  the  lease  and  de- 
prive him  of  the  balance  of  his  term. 
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Appellants  further  contend  that  the  provisions  of  the  lease 
were  not  such  as  to  constitute  a  valid  or  enforceable  contract 
for  the  sale  of  the  leased  land,  because  they  were  indefinite, 
uncertain,  and  incomplete.  Under  the  terms  of  the  lease, 
defendant  could  not  compel  his  lessor  to  sell  to  him  at  any 
price. 

But  this  is  not  an  action  to  specifically  enforce  the  contract ; 
defendant  does  not  seek  affirmative  relief;  he  seeks  merely 
to  prevent  the  perpetration  of  a  frand  upon  his  rights. 
{Simon  Newman  Co.  v.  Lassing,  141  Cal.  174,  [74  Pac  761].) 

If,  as  was  found  by  the  court,  the  deed  was  made  for  the 
fraudulent  purpose  shown,  the  court  was  justified  in  finding 
that  plaintiffs  were  not  damaged.  It  was  not  necessary  for 
the  court  to  find  that  defendant  refused  to  pay  rent  to  plain- 
tiffs, in  view  of  its  findings  as  to  the  fraudulent  nature  of 
the  transaction.  Nor  do  we  think  the  findings  contradictory, 
in  that  the  court  found  that  the  property  was  conveyed  to 
plaintiffs  by  Mrs.  Hubbel,  and  elsewhere  that  plaintiffs  had 
no  title.  The  findings  plainly  show  that  the  court  did  not 
regard  the  conveyance  as  valid,  though  in  fact  executed. 

Under  the  issues,  it  was  competent  for  defendant  to  show 
ability  and  willingness  to  purchase  the  property  at  its  fair 
market  value.  He  was  not  bound  to  pay  her  a  sum  ficti* 
tiously  or  fraudulently  named  to  him  as  offered  by  another 
person.  It  was  not  prejudicial  error  for  defendant  to  show 
that  he  had  offered  to  pay  rent  to  his  lessor  and  that  she  had 
refused  to  accept  it  Under  the  circumstances  of  the  case, 
and  his  lessor  not  being  a  party,  it  was  perhaps  unnecessary 
for  him  to  show  an  offer  to  pay  his  lessor.  If  plaintifb  had 
shown  themselves  to  have  been  bona  fide  owners  of  the  prop- 
erty, an  offer  to  pay  rent  to  their  grantor  would  have  been 
no  defense.  This,  however,  was  not  the  case,  and  the  evi- 
dence was  harmless.  It  was  not  error  to  allow  proof  of 
plaintiff  Hubbel's  financial  condition  as  bearing  upon  the 
issues  presented  and  as  tending  to  contradict  his  testimony. 

The  judgment  and  order  are  affirmed. 

McLaughlin,  J.,  and  Buckles,  J.,  concurredL 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  22,  ld05,  and  a  petition  to 
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haye  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  September  23,  1905. 


[Ko.  86.    TUrd   AppeUate   Dfstriet— Jii]t7   86,   1905.] 

A.  B.  BUTLER,  Appellant,  v.  RICHARD  DELAPIBLD  et 
aL,  Copartners,  etc..  Respondents. 

AoiKur  lOB  Bbxaoh  of  Oontr^ot — Yebuizd  PuADmos — ^Ihoonsistxnt 
DiFiNSXs. — ^In  an  action  for  breach  of  contract,  although  the 
pleadings  are  Terified,  it  is  permissible  for  the  defendant  in  his 
answer  to  denj  the  making  of  the  contract  allied,  and  in  separate 
defenses  to  admit  its  execution. 

iDw — OOMPLAIMT    AGiJNST    PiBM — USB    OF    WOM)    "DEFENDANTS" — D»- 

SCBIPTION  TH  Amswxk  NOT  AMBIGUOUS. — ^Where  the  complaint  is 
against  copartners  doing  business  under  a  firm  name  and  alleges 
that  defendants  were  such  copartners,  and  thereafter  refers  to 
them  as  "defendants,"  an  answer  describing  them  as  "defend- 
ants" is  not  ambiguous,  but  must  be  understood  to  refer  to  their 
aUeged  relation  to  each  other  as  copartners. 
iBu — ^Dbmubbeb  fob  Ambiouitt  and  Uncebtaintt — ^Bbvibw  upon  Af- 
FBAL. — The  improper  overruling  of  a  demurrer  for  ambiguity  and 
uncertainty  will  not  work  a  reversal  of  the  judgment  where  it 
appears  that  the  matters  complained  of  by  it  have  not  affected  any 
substantial  right  of  the  demurrant.  An  appealing  plaintiff  is  not 
prejudiced  by  the  overruling  of  such  a  demurrer  to  uncertain  denials 
in  the  answer,  where  he  could  not  be  misled  by  the  denials  and 
offered  no  evidence  to  support  his  complaint  or  to  controvert  evi- 
dence in  support  of  separate  defenses  in  the  answer  as  to  which 
there  was  no  ambiguity. 

iB. — SUFUCIENCT    OF    FINDINGS — FOBMEB    JUDGMBNT— PLEA    IN    BaB— 

Ck>UNTEBCLAiic — SuPPOBT  OF  JUDGMENT. — ^Wherc  plaintiff  offered 
no  proof  of  the  allegations  of  his  complaint,  it  was  the  duty  of 
the  court  to  find  against  him;  and  it  was  not  necessary  to  find 
upon  the  plea  of  a  former  judgment  in  bar  of  the  action.  Find- 
ings in  f^vor  of  the  same  judgment  pleaded  as  a  counterclaim 
are  sufBcient  to  support  a  judgment  rendered  for  the  amount 
thereof  against  the  plaintiff. 
!ix — Judgment  upon  Partnership  Claim — Support  of  Finding. — A 
former  judgment  rendered  in  an  action  in  another  state  at  suit 
of  all  the  defendants  jointly  against  the  plaintiff,  in  which  the 
eaose  of  action  sued  upon  here  was  adjudicated,  and  a  judgment 
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rendered  for  the  defendants  npon  what  is  shown  to  be  a  partner- 
ship eanse  of  action,  is  sofSeient  to  support  a  finding  that  the 
judgment  was  in  favor  of  the  firm. 
Ik — ^NoN'Pathznt  or  Judoiont — ^Prxsumftion — ^Bttrdkn  or  Pbooi^— 
Haxhuss  Ebbob  in  Eyibbngx. — The  non-payment  of  the  judgment 
pleaded  aa  a  eounterelaim  is  presumed,  and  the  burden  of  proof 
of  payment  was  upon  the  plaintiff.  The  deposition  of  a  defendant 
eontaining  inadmissible  evidenee  of  non-payment  waa  harmless, 
where  theore  was  no  evidenee  of  payment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  denying  a  new  triaL  H. 
Z.  Anstin,  Judge. 

The  f aetB  are  stated  in  the  opinion  of  the  eourt 

Stanton  L.  Carter,  for  Appellant 

The  findings  are  conflicting  and  uncertain  and  do  not  sup- 
port the  judgment  (Kerns  ▼.  McKean,  65  Cal.  411,  4  Pac. 
404;  Randall  v.  Uunier,  66  Cal.  512,  6  Pac.  331;  Oilman 
V.  Curtis,  66  CaL  116,  4  Pac  1094;  Sloss  v.  AUman,  64  CaL 
47,  30  Pac.  574;  Richards  v.  Dower,  64  Cal.  62,  28  Pac 
113;  Carman  v.  Ross,  64  Cal.  249,  29  Pac.  510;  Reese  v. 
Corcoran,  52  Cal.  495;  Dorsey  v.  Newcomer,  121  Cal.  213, 
53  Pac.  657;  Krug  v.  Lux  etc.  Brewing  Co.,  129  Cal.  322, 
61  Pac  1125.)  The  onus  of  proving  non-payment  is  upon 
the  party  alleging  it  (Frisch  y.  Caler,  21  Cal.  71 ;  Davanay 
V.  Eggenhoff,  43  CaL  395 ;  Wetmore  v.  San  Francisco,  44  CaL 
300;  Farmers*  etc.  Bank  ▼.  Christensen,  51  Cal.  572.) 

Carter  P.  Pomeroy,  and  M.  K  Harris,  for  Respondents. 

It  is  the  duty  of  the  court  to  construe  the  findings  to  avoid 
inconsistency.  (Murray  v.  Tulare  I.  Co.,  120  Cal.  311,  49 
Pac  563,  52  Pac  586;  Spaulding  v.  Dow,  118  Cal.  424,  50 
Pac.  543;  Loustdlot  v.  Calkins,  120  Cal.  688,  53  Pac  258; 
Scribner  v.  Hanke,  116  Cal.  613,  48  Pac.  714;  Schultz  v. 
McLean,  93  CaL  329,  28  Pac.  1053.)  The  judgment  being 
supported  by  the  fincUngs,  and  there  being  a  failure  of  proof 
of  the  cause  of  action,  the  failure  to  find  upon  the  plea  in 
bar  is  not  ground  for  reversal,  and  plaintiff  cannot  complain 
thereof.  (Adams  v.  Tlelhing,  107  Cal.  298,  40  Pac  422; 
Hihn  Co.  v.  FUckner,  106  CaL  95,  39  Pac  214;  GHetti  v. 
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Saracco,  110  Cal.  428,  42  Pac.  918;  Estate  of  Conners,  110 
CaL  408,  42  Pac  906;  Costa  v.  SUva,  127  Cal.  354,  59  Pac. 
695;  BueU  v.  Brwvn,  131  Cal.  158,  63  Pac.  167;  Woodkam 
V.  Cline,  130  Cal.  497,  62  Pac.  822.)  The  burden  of  proof 
to  establish  payment  of  the  judgment  pleaded  in  the  cause 
was  upon  the  plaintiff.  (1  Jones  on  Evidence,  sees.  52,  53, 
176;  Melone  v.  Buffino,  129  Cal.  514,  29  Am.  St.  Rep.  127, 
62  Pac.  93;  Stuart  v.  Lord,  138  Cal.  672,  72  Pac.  142.) 

CHIPMAN,  P.  J. — ^Appeal  from  a  judgment  of  the  supe- 
rior court  of  Fresno  County  in  favor  of  defendants  and  from 
an  order  denying  plaintiff's  motion  for  a  new  trial.  The 
complaint  demands  damages  for  the  breach  of  a  contract  to 
take  thirty  carloads  of  dried  prunes  and  advance  thereon 
seventy-five  per  cent  of  their  market  value,  and  to  sell  the 
same  for  a  commission  of  two  and  one  half  per  cent,  and  ac- 
eount  for  the  proceeds  received  from  the  sale  of  the  prunes, 
less  advances,  expenses,  and  commissions.  It  is  alleged  that 
plaintiff  shipped  the  thirty  carloads  of  dried  prunes  to  de- 
fendants, and  that  defendants  received  and  made  the  agreed 
advances  on  fifteen  carloads,  but  refused  to  receive  or  sell 
or  make  advances  on  the  remaining  fifteen  carloads,  but  left 
them  uncared  for,  whereby  they  deteriorated  in  value,  and 
plaintiff  was  compelled  to  employ  other  persons  to  sell  the 
same,  to  his  damage  in  the  sum  of  fifty-five  hundred  dollars. 

In  their  supplemental  and  amended  answer  defendants 
deny  making  any  agreement  ''that  they  would  take  and  re- 
ceive, or  take  or  receive,  thirty  carloads  of  dried  prunes  on 
commission,  or  advance  to  the  plaintiff  seventy-five  per  cent 
of  the  market  value  thereof,  or  care  for  or  sell  said  prunes 
at  the  best  or  any  market  prices  obtainable  therefor,  .  .  . 
less  any  actual  exx)en8es,  .  .  .  and  the  advances  made  to 
plaintiff  on  account  thereof,  and  a  commission  of  two  and 
one  half  (2%)  per  cent  of  the  amount  received  therefor,  and 
denies  that  said  two  and  one  half  per  cent  was  to  be  retained 
by  said  defendants  as  fuU  or  any  compensation  for  the 
services  of  said  defendants  in  caring  for  and  selling  said 
prunes*';  deny  that  plaintiff  shipped  to  defendants  "the 
thirty  carloads  of  dried  prunes  in  accordance  with  the  con- 
tract set  forth  in  said  complaint,"  and  that  "as  to  the  other 
fifteen  carloads  of  said  prunes"  deny  that  defendants  refused 
I  Gal.  Afyp.— a4 
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to  honor  or  accept  or  pay  plaintiff's  drafts  for  advances  of 
"seventy-five  per  cent  of  the  market  value  thereof,"  or  that 
defendants  refused  ''to  receive  or  take,  or  accept  or  care  for 
or  sell  the  same,  or  permitted  or  allowed  said  fifteen  carloads 
of  prunes''  to  remain  uncared  for  until  they  were  damaged, 
or  that  plaintiff  suffered  damage  thereby. 

For  a  second  defense,  and  in  bar  of  the  action,  the  answer 
alleges  that  defendants  sued  plaintiff  in  New  York  for 
$1,351.31,  being  the  balance  alleged  to  be  due  them  for  moneys 
advanced  and  paid  for  services  performed  by  them  for  plain- 
tiff, ''under  and  in  pursuance  of  the  contract  set  forth  in  the 
complaint  in  this  action,''  and  that  in  the  New  York  action 
plaintiff  set  up  as  a  counterclaim  "the  same  cause  of  action" 
against  the  defendants  herein  "as  is  alleged  against  them  in 
the  complaint  in  the  present  action,"  and  that  judgment  was 
rendered  in  the  New  York  action  in  favor  of  defendants 
herein  (plaintiff  therein)  and  that  said  judgment  has  be- 
come final. 

For  a  "third  defense"  the  answer  sets  up  as  a  counter- 
claim the  judgment  in  the  New  York  action  and  alleges  that 
"no  part  thereof  has  been  paid."  The  pleadings  are  verified. 
The  present  plaintiff  demurred  generally  to  the  answer,  and 
to  certain  portions  thereof  he  demurred  on  the  further 
grounds  of  ambiguity  and  uncertainty.  The  demurrer  was 
overruled,  and  the  cause  was  tried  by  the  court  without  a 
jury.  Plaintiff  offered  no  evidence  in  support  of  his  com- 
plaint, whereupon  defendants  introduced  in  evidence  an  au- 
thenticated copy  of  the  judgment-roll  and  the  judgment  ren- 
dered in  their  favor  in  the  New  York  action  and  the  depo- 
sition of  the  defendant  McGovem  as  to  the  non-payment  of 
the  New  York  judgment  The  court  gave  judgment  in  favor 
of  the  present  defendants  for  the  amount  of  the  New  Yoric 
judgment  set  up  in  the  counterclaim.  To  the  New  York 
judgment,  or  to  its  validity,  no  objection  was  made  when  in- 
troduced and  no  attack  is  made  upon  it  in  plaintiff's  brief. 
Objection  to  McOovern's  deposition  was  made,  as  will  be  here- 
after noticed. 

In  its  findings  the  court  found  the  true  name  of  John  Doe 
Carey  to  be  Frederick  F.,  and  that  defendants  "are  and  at 
all  and  singular  the  times  mentioned  in  the  pleadings  herein 
have  been  copartners,  doing  business  under  the  firm  name 
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and  style  of  Delafield,  McGoveni  &  Company,"  as  alleged 
in  the  complaint  and  the  answer;  that  '^all  and  singular  the 
allegations  contained  in  paragraphs  11  and  TIT  of  the  plain- 
tiff's complaint  are  and  each  of  them  is  untrue";  ''that  all 
and  singular  the  allegations  contained  in  paragraphs  TV,  Y, 
YI,  YII,  YIII,  and  IX  of  the  defendants'  supplemental  and 
amended  answer  are  and  each  of  them  is  true."  As  conclu- 
sions of  law  the  court  found  that  defendants  were  entitled  to 
judgment  for  the  sum  of  $2,160.40  and  costs  and  that  judg- 
ment be  entered  accordingly. 

L  It  is  claimed  that  the  demurrer  should  have  been  sus- 
tained because  the  answer  was  ambiguous  and  uncertain,  as 
it  did  not  deny  all  of  the  specific  averments  of  the  verified 
complaint,  but  was  only  a  denial  of  their  literal  truth.  In 
some  particulars  this  is  true,  but  in  others  the  denials  were 
sufficiently  specific.  It  was  permissible  to  deny  the  making 
of  the  contract  as  alleged  and  in  the  separate  defenses  admit 
its  execution,  for  inconsistent  defenses  may  be  made  even 
where  the  pleadings  are  verified.  (Banta  v.  jSfiU«r,  121  Cal. 
414,  [53  Pac.  935].)  There  is  no  ambiguity  in  respect  of  the 
parties  defendant  The  complaint,  in  its  caption,  designates 
them  by  their  individual  names,  describing  them  also  as  co- 
partners under  the  firm  name  given,  and  the  complaint  con- 
tains an  allegation  that  these  individuals  were  copartners, 
but  thereafter  refers  to  them  as  defendants.  The  answer 
pursues  the  same  course.  The  word  *' defendants"  must  be 
understood  to  refer  to  their  alleged  relation  to  each  other. 
Hawley  Bros.  Hardware  Co.  v.  Brownsioney  123  Cal.  643, 
[56  Pac.  468],  cited  by  appellant,  does  not  sustain  their 
contention.  In  that  case  it  was  held  that  where  several  de- 
fendants are  sued  by  their  individual  names,  and  described 
as  partners,  they  may  be  referred  to  as  defendants.  But  the 
court  held  that  in  such  case  an  allegation  that  ''the  de- 
fendant" had  not  paid  certain  notes  sued  on,  was  an  insuf- 
ficient allegation  of  non-payment  as  to  all  the  defendants. 
Demurrers  for  uncertainty  and  ambiguity,  when  improperly 
overruled,  do  not  always  work  a  reversal  of  the  judgment, 
and  will  not  do  so  when  it  appears  that  the  matters  com- 
plained of  by  demurrer  have  not  affected  any  substantial 
right  of  the  demurrant.  {Oassen  v.  Bower,  72  Cal.  555,  [14 
Pac  206] ;  AUxa^nder  v.  Oewtrol  L.  and  M.  Co^  104  CaL  532, 
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[38  Pac.  410] ;  Hawley  Bras.  Hardware  Co.  v.  Brownstone, 
123  Cal.  643,  [56  Pac.  468] ;  Stephenson  v.  Deuel,  125  Cal. 
656,  [58  Pac.  258] ;  WOliams  v.  Casebeer,  126  Cal.  77,  [58 
Pac.  380].)  In  Stephenson  v.  Deuel  the  court  said:  ''The 
mling  upon  demnrrer  to  defendant's  amended  answer  on  the 
ground  of  uncertainty  and  ambiguity  cannot  now  avail  plain- 
tiff. The  pleadings  are  verified  and  defendant's  answer  is 
deemed  controverted.  Where  there  is  an  answer  and  trial 
on  the  merits,  the  court  will  not  reverse  the  judgment  for  am- 
biguity and  uncertainty,  unless  it  deariy  appears  that  demur- 
rant was  prejudiced  by  the  alleged  infirmity  in  the  pleading." 
In  the  present  case  plaintiff  could  not  have  been  misled  by 
the  denials  in  the  answer,  and  as  to  the  afiirmative  defenses 
pleaded,  which  were  independent  of  and  separate  from,  and 
might  well  be  inconsistent  with,  the  denials  of  plaintiff's 
complaint,  the  allegations  were  free  from  ambiguity  or  un- 
certainty. Plaintiff  made  no  attempt  by  evidence  either  to 
support  his  complaint  or  to  controvert  the  evidence  in  sup- 
port of  the  separate  defenses.  Conceding  more  or  less  am- 
biguity in  the  denials  of  the  answer,  it  is  quite  clear  that 
plaintiff  was  not  prejudiced  by  the  overruling  of  his  de- 
murrer. 

2.  It  is  also  contended  that  the  findings  are  oonfiicting  and 
uncertain.  This  contention  arises  from  the  fact  that  the 
court  found  certain  paragraphs  of  the  complaint  to  be  ou- 
tme  and  certain  paragraphs  of  the  separate  defenses  set 
forth  in  the  answer  to  be  true.  Remembering  that  the  plain- 
tiff offered  no  evidence  in  support  of  his  complaint,  it  was 
the  duty  of  the  court  to  find  against  him.  The  second  de- 
fense was  interposed  as  a  bar  to  plaintiff's  action,  and  no 
finding  was  necessary  thereon  after  plaintiff's  failure  to  offer 
any  proof  of  his  allegations.  Coming  to  the  findings  on  the 
counterclaim  arising  out  of  the  New  York  judgment,  there 
is  no  claim  of  any  confiict  Conceding  certain  conflict,  as 
claimed  by  plaintiff,  in  respect  of  other  findings,  the  findings 
sustain  the  judgment  as  rendered,  for  it  rests  on  the  counter- 
claim. Looking  to  the  findings  in  their  entirety,  as  we  may 
do  to  support  the  judgment,  we  think  them  sufficient 

3.  It  is  also  contended  that  the  findings  are  contrary  to 
and  not  sustained  by  the  evidence  because  the  court  found 
that  the  firm  of  Delafield,  MeOovem  &  Co.  was  given  judg- 
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ment  upon  the  New  York  judgment,  while  the  judgment  of- 
fered in  evidenoe  was  in  an  action  wherein  the  individual 
members  of  the  firm  were  plaintiffs.  The  evidence  shows 
that  the  cause  of  action  sued  upon  in  New  York  accraed  in 
the  partnership  capacity  of  the  then  plaintiffii;  they,  as  de- 
fendants in  the  present  action,  are  sued  in  like  capacity  and 
judgment  is  likewise  given.  There  is  no  mistaking  the  fact 
that  the  defendants  here  and  the  plaintifEs  in  New  York  were 
the  lyy^mf^ 

4.  Proof  of  non-payment  of  the  judgment,  after  the  judg- 
ment had  been  duly  proved,  was  not  necessary;  the  burden 
of  proof  of  payment  was  then  upon  plaintiff.  (1  Jones  on 
Evidence,  sees.  52,  53,  176;  Melone  v.  Ruffino,  129  Cal.  514, 
[79  Am.  St  Bep.  127,  62  Pac  93] ;  Btuart  v.  Lard,  138  Cal. 
672,  [72  Pac  142].)  The  deposition  of  defendant  McQovem 
was  taken  at  Seattle,  and  was  admitted  and  read  over  the  ob- 
jection of  plaintiff.  His  evidence  was  taken  for  the  single 
purpose  of  proving  non-payment  of  the  New  York  judgment. 
He  testified  that  up  to  the  time  he  left  New  York,  in  August, 
1902,  (long  after  the  present  action  was  brought,)  the  judg- 
ment pleaded  had  not  been  paid.  His  testimony  was  com- 
petent as  far  as  it  went,  but,  of  course,  was  insufScient  to 
show  non-payment  at  any  subsequent  date.  His  statements 
that  the  judgment  had  not  been  paid  since  he  left  New  York 
were  hearsay  and  inadmissible.  But  non-payment,  we  have 
seen,  was  presumed,  and  no  evidence  was  offered  to  rebut 
that  presumption.  The  error  in  admitting  McQovem 's  depo- 
sition, if  error,  was  harmless. 

The  judgment  and  order  are  affirmed. 

McLaughlin,  J.,  and  Buckles,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  22,  1905. 
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MAEY  L.  HDMPHEBT,  Respondent,  v.  LOUISA  a  POPE, 

Appellant. 

AmBAL — Axauuxm — ^Bkview. — ^An  appellate  eoort  wfll  eonsider  only 
the  aflBigiixnente  of  error  dieeossed  in  the  appellant's  brief,  and 
win  not  proeeeate  an  independent  inqniry  to  find  oat  reaeone  for  or 
against  the  eorreetness  of  other  rulings. 

AocEur  lOK  Alikhation  or  AmecnoNS  or  Husband — SuFPoicr  or  Ybb- 
DICT. — ^In  an  aetion  hy  a  wife  against  another  woman  for  alienatum 
of  the  affections  of  her  husband,  where  the  testimonj  of  the  plain- 
tiff and  defendant,  aside  from  a  letter  written  bj  the  latter,  sus* 
tains  the  eonelusion  reached  by  the  jury,  it  cannot  be  disturbed  for 
insuifieiency  of  the  evidence. 

Id. — iNSTauonoNS — Oonstbuction — ^MAuaous  Ikixntion — ^Bubden  w 
Paoor— Damages. — The  instructions  in  the  action  must  be  con- 
strued together  in  the  light  of  the  evidence  before  the  jury;  and 
when  the  instructions  were  not  misleading  nor  prejudicial,  and  made 
it  clear  that  there  must  have  been  a  malicious  intention  to  alienate 
the  husband's  affection  from  the  wife,  and  to  cause  the  separation, 
and  properly  defined  the  burden  of  proof,  though  omitting  it  in 
a  single  instance,  and  properly  confined  the  damages  recoverable 
to  what  should  fairly  seem  the  pecuniary  Ices  of  plaintiff,  there  is 
no  reversible  error  therein. 

Id. — Inadmissiblb  Evidknoe — ^Dbclabations  or  Husband— Imoomfe- 
TBNOT  X7NDEB  (}oDB. — ^Thc  declarations  of  the  husband  made  to  the 
wife  as  to  his  relations  with  the  defendant,  and  of  his  desire  for 
a  divorce  to  many  her,  were  incompetent  under  section  1881  of 
the  Code  of  CSvil  Procedure,  and  were  properly  excluded  under  a 
general  objection  of  incompetency,  in  the  absence  of  a  showing  of 
the  consent  of  the  husband. 
Id. — Heabsat. — Such  declarations  were  essentially  incompetent  ts 
being  mere  hearsay  evidence  in  the  action  for  damages  for  aliena' 
tion  of  his  affections  from  the  plaintiff  by  the  defendant. 
Id. — ^EviDENCB — Othee  Gattses  or  Sepabahon — ^MmoATiON  or  Daji- 
ages. — ^Any  evidence  tending  to  show  that  the  separation  or  aliflEaa^ 
tion  of  affection  resulted  from  other  causes  than  those  alleged 
is  admissible  as  bearing  upon  the  necessary  averment  that  the  loss 
of  consortium  was  due  to  defendant's  conduct,  evidence  tending 
to  show  the  unhappy  relations  of  the  parties  and  want  of  affeetion 
between  them  prior  to  the  defendant's  interferenoe  and  intrigQei 
would  be  admissible  in  mitigation  of  damages. 

APPEAL  from  a  judgment  of  the  Sai>erior  Court  of  San 
Joaquin  County  and  from  an  orde^  deuvimf^  a  imot  trfaL  W, 
K  Nutter,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  L.  Levinsky,  and  W.  M.  Gibson,  for  Appellant. 

James  A.  Louttit,  and  Louttit  &  Middlecoff,  for  Respond- 
ent 

McLATJGHLINy  J. — ^This  is  an  action  for  damages  caused 
by  the  acts  of  defendant  in  alienating  the  affection  of  plain- 
tiff's husband,  and  abducting,  persuading,  and  enticing  said 
husband  from  plaintiff,  and  causing  him  to  live  separate  and 
apart  from  her.  The  facts  stated  in  the  complaint  are  set 
forth  in  the  decision  on  a  former  appeal  (Humphrey  v.  Pope, 

122  CaL  255,  [54  Pac.  847] ),  and  hence  it  is  deemed  unneces- 
sary to  repeat  them  here.  The  defendant,  answering  the 
complaint,  denied  each  material  averment  thereof.  The  cause 
was  tried  before  a  jury,  and  upon  the  verdict  of  the  jury  a 
judgment  was  entered  against  defendant  for  damages  in  the 
sum  of  two  thousand  dollars.  From  this  judgment  and  an 
order  denying  her  motion  for  a  new  trial  defendant  appeals. 
The  bill  of  exceptions  specifies  particulars  in  which  the  evi- 
dence is  insufficient  to  justify  the  verdict,  and  contains  many 
assignments  of  error.  We  will  notice  only  those  assignments 
deemed  worthy  of  discussion  in  appellant's  briefs,  for  we 
cannot  be  expected  to  ''prosecute  an  independent  inquiry  in 
order  to  find  out  reasons  for  or  against  the  correctness  of  the 
rulings."  (People  v.  Woon  Tuck  Wo,  120  Cal.  297;  Ban- 
isier  v.  Campbell,  138  Cal.  460,  [71  Pac.  504,  703] ;  Duncan 
V.  Ramuh,  142  CaL  686,  [76  Pac.  661],  Whyte  v.  Rosencrantz, 

123  Cal.  634,  [69  Am.  St  Rep.  90,  56  Pac.  436] ;  Taylor  v. 
Bell,  128  CaL  306,  [60  Pac.  853] ;  City  8av,  Bank  v.  Enos, 
135  Cal.  167,  [67  Pac.  52].)  There  was  sufficient  evidence  to 
warrant  the  verdict  of  the  jury.  The  testimony  of  plaintiff 
and  defendant,  aside  from  the  letter  written  by  the  latter, 
sustains  the  conclusion  reached  by  the  jury,  and  hence  such 
verdict  cannot  be  disturbed.  (Iburg  v.  Suanei,  47  Cal.  265; 
Brock  V.  Pearson,  87  CaL  581,  [25  Pac.  963] ;  Bradford  v. 
Woodworth,  108  CaL  684,  [41  Pac.  797] ;  Shafer  v.  WtUis, 
124.  Cal.  36,  [56  Pac.  635].)  Instruction  number  eight,  given 
at  the  request  of  plaintiff,  was  not  erroneous.  Instructions 
must  be  considered  as  a  whole,  and  in  the  light  of  evidence 
introduced  before  the  jury.    While,  therefore,  an  instruction 
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that  **any  act  of  another  woman"  by  which  a  wife  is  de- 
prived of  her  marital  rights  would,  standing  alone,  be  enone- 
0X13,  we  do  not  think  the  jury  could  have  been  misled  in  this 
instance.  In  instructions  numbered  five,  six,  seven,  nine, 
eleven,  and  twelve,  requested  by  defendant,  the  proposition 
was  reiterated  that  the  plaintiff  oould  not  recover  unless  it 
was  shown  by  a  preponderance  of  the  evidence  that  the  ''de- 
fendant, contrivingly,  willfully,  wrongfully,  and  with  the  in- 
tent to  injure  the  plaintiff,  did  maliciously  alienate  and  de- 
stroy the  affection  of  W.  Q.  Humphrey  for  plaintiff";  and 
that  she  '* maliciously  and  intentionally"  caused  the  separa- 
tion, by  means  of  ''malicious,  contriving,  willful  or  wrong- 
ful conduct,"  intended  to  alienate  the  husband's  affection 
from  his  wife.  This  certainly  made  it  plain  to  the  jury  that 
innocent  or  thoughtless  acts,  without  any  design  to  entice  the 
husband  from  his  wife,  could  not  justify  a  verdict  against 
defendant.  The  word  ''preponderance"  was  omitted  in  an- 
other instruction  given  at  plaintiff's  request,  but  what  has 
just  been  said  shows  that  the  law  relating  to  the  burden  of 
proof  was  fully  and  repeatedly  called  to  the  attention  of  the 
jury,  and  hence  the  omission,  in  a  single  instance,  was  not 
prejudicial.  {People  v.  Jackson,  138  Cal.  465,  [71  Pac  666] ; 
People  V.  Marine,  61  Cal.  372.)  We  think  the  appellant  has 
Qo  reason  to  complain  of  the  instruction  relating  to  the 
measure  of  damages,  which  carefully  confines  damages  re- 
coverable to  "what  shall  fairly  seem  the  pecuniazy  loss  of 
plaintiff."  It  contains  no  mention  of  children,  gifts,  or 
allowances,  and  is  therefore  not  subject  to  the  objection 
urged.  During  the  examination  of  plaintiff  she  was  per^ 
mitted  to  testify  as  to  what  her  husband  said  to  her,  with 
reference  to  the  defendant,  during  the  existence  of  the  mar- 
riage relation,  as  follows: 

"Q.  Mrs.  Humphrey,  coming  down  to  the  time  of  the 
second  marriage  with  Mr.  Humphrey,  I  will  ask  you  what  he 
said,  if  anything,  with  reference  to  the  defendant  during  the 
period  of  that  marriage,  giving  us  any  conversation  you  had 
with  him  in  reference  to  it,  commencing  with  the  firat  event 
you  recall — ^the  first  conversation  you  had  with  him  in  refer- 
ence to  the  defendant? 

"Counsel  for  defendant  objected  to  the  question  as  wholly 
incompetent,  irrelevant    and   immaterial,  and   not   binding 
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upon  the  defendant  unless  in  her  presence,  and  the  court 
overruled  said  objection.  To  which  ruling  counsel  for  de- 
fendant then  and  there  duly  excepted. 

**A.  Well,  the  first  was,  I  objected  to  his  going  at  her  beck 
and  call,  and  he  told  me  that  she  had  plenty  of  money,  and 
she  wanted  him,  and  it  seemed  as  if  he  couldn't  resist  her." 

In  response  to  similar  questions,  to  which  the  same  objec- 
tion was  interposed,  the  same  ruling  had  and  exceptions  re- 
served, the  plaintiff  was  further  allowed  to  testify:  I.  ''He 
came  home  with  both  of  his  coat  pockets  silver  in  them, 
seemed  to  be  about  half  full,  and  he  said  the  money  was  hers, 
and  she  had  gave  it  to  him  to  spend  just  as  he  pleased,  and 
she  said  he  shouldn't  work  any  more."  11.  "And  he  thought 
of  giving  up— that  is,  he  was  going  to  give  up  his  business  in 
town  and  take  charge  of  the  ranch,  and  he  would  have  to  get 
a  divorce  from  me,  aa  she  demanded  him  to  marry  her,  as  it 
was  not  right  for  him  to  stay  out  there  ifvithout  they  were 
married.  He  had  been  going  out  there;  and  he  did  after- 
wards. On  these  trips  he  told  me  he  was  going  to  the  ranch 
he  remained  away  from  home  one,  two,  and  three  nights  at  a 
time."  m.  "Well,  he  told  me  that  he  could  not  get  a  di- 
vorce, but  he  asked  me  if  I  would,  so  that  he  could  marry 
her.  He  said  she  wanted  to  be  one  of  the  four  hundred,  and 
she  thought  by  marrymg  him  they  could  be."  IV.  "WeU, 
he  said  he  wanted  me  to  go  ahead  and  got  a  divorce;  give 
him  a  chance;  that  he  would  stop  our  income  and  starve  me 
out;  compel  me  to  leave  the  house."  These  and  other  rulings 
touching  the  same  line  of  evidence  are  assigned  as  error,  ap- 
pellant contending  that  the  evidence  was  purely  hearsay  and 
was  also  inadmissible  under  section  1881  of  the  Code  of  Civil 
Procedure.  Bespondent,  however,  contends  that  this  evidence 
was  a  part  of  the  res  gestae  and  admissible  under  exceptions 
to  the  rule  excluding  hearsay  evidence;  and  also  urges  that 
the  objection  was  not  specific  enough  to  invoke  the  inhibition 
contained  in  section  1881.  The  latter  contention  rests  on  the 
proposition  that  the  objection  should  have  extended  to  the 
competency  of  the  witness.  It  has  been  repeatedly  held  that 
where  evidence  objected  to  is  absolutely  incompetent,  the  gen- 
eral objection  is  sufficient.  (Nightingale  v.  Scannell,  18  Cal. 
824;  Swan  v.  Thompson,  124  Cal.  196,  [56  Pac.  878] ;  Spell- 
ing  on  New  Trial,  sec.  288.)     And  the  solution  of  the  question 
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now  under  consideration  depends  upon  whether  the  plain- 
tiff's evidence  falls  within  this  rule.  We  can  readily  see  why 
an  objection  to  the  competency  of  experts,  children  under  teaoi 
years  of  a^  and  persons  of  unsound  mind,  as  witnesseSf 
would  be  necessary.  We  can  also  understand  why  the  specifie 
objection,  that  particular  communications  between  attomqr 
and  dient,  physician  and  patient,  priest  and  penitent,  were 
privileged,  must  be  urged.  But  the  lips  of  both  husband 
and  wife  are  forever  sealed  as  to  oS  communications  between 
them  during  the  marital  relation,  unless  consent  is  shown  or 
the  cause  of  action  falls  within  the  exceptions.  Neither 
spouse  can  be  examined  as  to  such  c(ymmunxcai%onSf  without 
the  consent  of  the  other,  and  in  our  opinion  the  evidence  is 
incompetent  unless  this  consent  is  shown.  In  People  v.  MvIU 
ings,  83  GaL  144,  [17  Am.  St.  Bep.  233,  23  Pac  229],  this 
precise  question  was  passed  upon  by  our  supreme  court,  and 
it  was  there  said :  *  *  Other  objections  were  made  to  similar  ques- 
tions which  did  not  expressly  state  the  ground  of  'privilege,' 
but  which  did  state,  among  other  things,  that  the  question  was 
*not  in  cross-examination,  and  incompetent.'  The  word  *in. 
competent,'  under  the  circumstances,  was  sufficiently  broad  to 
include  the  ground  of  objection  under  review.  Such  ques- 
tions were  'incompetent' — ^that  is,  apart  from  the  considera- 
tion of  relevancy  and  materiality,  they  were  incompetent,  be- 
cause prohibited  by  law."  And  in  another  part  of  the  same 
decision  the  court  repeats  that  *'the  questions  themselves  were 
isicompetent.*'  In  People  v.  Warner,  117  CaL  638,  [49  Pac 
841],  the  objection  was  ''that  the  matter  was  incompetent  and 
not  in  cross-examination,"  and  the  court  there  say:  ''Nor  is 
there  anything  in  the  suggestion  that  the  objection  was  in- 
sufficient in  form  to  include  the  ground  now  urged.  {People 
V.  MiMingSf  supra.)**  In  other  cases  the  evidence  is  spoken 
of  as  competent  or  incompetent  {Harrison  v.  Sutter  81.  Ry. 
Co.,  116  Cal.  166,  [47  Pac  1019] ;  In  re  MuUin,  110  Cal.  254, 
42  Pac  645.)  In  a  Michigan  case  almost  identical  with  the 
one  at  bar,  it  was  said:  "Plaintiff  was  allowed  to  testily  to 
conversations  between  himself  and  his  wife  which  did  not  oc- 
cur in  the  presence  of  defendant,  the  record  not  showing  that 
the  wife  consented  to  his  testifying.  This  was  contrary  t« 
aection  7546,  3  How.  Stat,  as  repeatedly  construed  by  this 
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eoort"  The  statute  referred  to  contains  only  the  general 
prohibition  fonnd  in  the  first  two  sentences  of  section  1881, 
and  that  case  is,  therefore,  exactly  in  point  The  reason  of 
the  rale  requiring  specific  objections  in  certain  cases  is  en- 
tirely wanting  here.  The  relation  being  shown,  the  law  abso- 
lutely prohibited  the  examinatian  of  the  wife  tonching  com- 
nrameations  during  coveture.  (Jones  on  Evidence,  sees.  751, 
754^  764.)  The  questions  were  therefore  objectionable  from 
eyery  standpointi  and  in  such  cases  specific  objection  is  not 
demanded.  ^^There  is  no  reason  for  it,  and  where  the  reason 
IB  not  present  the  rule  faila."  {Swan  y.  Thompson,  124  CaL 
196,  [56  Pae.  878]0 

But  aside  from  the  objectianable  feature  of  this  evidenee 
above  diseuased,  we  axe  satisfied  that  as  far  as  it  was  calcu- 
lated to  prove  declarations  by  defendant  to  plaintiff's  hus- 
band, it  was  hearsay  pure  and  simple.  There  can  be  no  doubt 
that  the  eonduct  and  declarations  of  defendant  material  to 
the  issue  could  be  shown.  But  we  cannot  subscribe  to  the 
doctrine  that  the  exigencies  of  this  or  any  kindred  case  could 
justijfy  a  radical  departure  from  well-settled  roles  excluding 
hearsay  evidence  of  the  character  under  consideration.  The 
doctrine  of  res  gestae  does  not  dispense  with  cardinal  rules 
of  evidence,  requiring  the  best  evidence  in  d^ree  touching 
declarations  or  any  other  relevant  fact.  Declarations  and  ad- 
missions, whether  part  of  the  res  gestae  or  admissible  under 
other  exceptions  to  the  rale  excluding  that  character  of  evi- 
dence, are  hearsay,  and  to  permit  them  to  be  proven,  by  one 
other  than  the  person  hearing  the  statements  from  the  lips  of 
the  declarant,  would  be  to  prove  hearsay  by  hearsay,  and  this 
is  not  permissible  {Estate  of  James,  124  Cal.  658,  [57  Pao. 
578, 1008] ;  In  re  Calkins,  112  Cal.  296,  [44  Pac.  577] ;  Estate 
of  Gregory,  138  CaL  138,  [65  Pac  315] ;  Code  Civ.  Proc,  sees. 
1823,  1825,  1829,  1845,  1846,  1848,  1850,  1870;  Jones  on  Evi- 
dence, sees.  197,  207,  216,  237,  297,  299,  347,  348,  351,  353; 
Greenleaf  on  Evidence,  sees.  82,  108,  110,  note  2,  124.)  Yet 
that  would  be  the  effect  of  permitting  plaintiff  to  testify  as  to 
what  her  husband  told  her  touching  defendant's  declarations 
and  acts.  ^^Evidence  of  the  oral  admissions  of  a  party  *'  must 
be  received  with  caution.  (Code  Civ.  Proc.,  sec  2061;  Jones 
on  Evidence,  sec  297.)  And  it  would  be  throwing  caution 
to  the  winds  to  permit  a  class  of  evidence  so  fraught  with 
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danger  and  temptation  and  so  liable  to  errors  and  mistakes 
due  to  human  forgetfulness  and  fallibility.  (Jones  on  Evi- 
dence,  sec.  297.)  It  is  but  fair  to  counsel  for  respondent, 
and  to  the  trial  court,  to  say  that  authorities  cited  fully  sus- 
tain the  opposite  view.  (Edgell  v.  Francis,  66  Mich.  303,  [33 
N.  W.  501] ;  WiUiams  v.  Williams,  20  Colo.  51,  [37  Pac.  614], 
and  cases  therein  cited.)  As  the  point  is  new  in  this  state,  we 
have  endeavored  to  reach  a  conclusion  in  consonance  with 
sound  reason,  believing  that  good  law  is  always  supported  by 
good  logic  And  with  all  deference  to  the  courts  enunoiating 
a  rule  favorable  to  the  admissibility  of  such  evidence,  we  are 
constrained  to  say  that  the  reasoning  upon  which  such  rule 
IS  based  is  far  from  convincing,  and  we  cannot  concur  in  their 
Wew.  We  think  the  correct  rule  was  laid  down  by  the  su- 
preme court  of  Ohio  in  the  following  terse  language:  ^'The 
vrords  and  acts  of  the  defendant  Qriffin  repeated  by  the  wife 
to  the  husband,  and  detailed  by  him  in  evidence  to  the  juiy, 
were  nothing  but  hearsay  and  in  themselves  clearly  inadmis- 
sible." {Preston  v.  Bowers,  13  Ohio  St  1,  [82  Am.  Dec 
430] ;  Westlake  v.  Westlake,  34  Ohio  St  634,  [32  Am.  Rep. 
397,  and  note] ;  Huling  v.  HnUng,  32  lU.  App.  521 ;  Higkam 
V.  Va^osdol,  101  Ind.  164.)  It  follows  that  the  rulings  were 
erroneous.  We  cannot  say  what  the  judgment-roll  excluded 
by  the  court  may  have  contained,  and^  as  appellant  must  show 
error  affirmatively,  the  presumption  is  that  the  ruling  was 
correct  As  the  case  must  go  back  for  a  new  trial,  it  may  be 
remarked  that  any  evidence  tending  to  show  that  the  separa- 
tion or  alienation  of  affection  resulted  from  other  causes  than 
those  alleged  is  admissible  as  bearing  on  the  necessary  aver- 
ment that  the  loss  of  consortium  was  due  to  defendant's  con- 
duct Evidence  tending  to  show  unhappy  relations  and  want 
of  affection  between  the  spouses  prior  to  defendant's  inter- 
ference or  intrigues  would  also  be  admissible  in  mitigation  of 
damages.  {HadUy  v.  Heywood,  121  Mass.  239;  Waldron  v. 
Waldron,  45  Fed.  315;  Budd  v.  Bounds,  64  Vt  440,  [25  AtL 
438] ;  Fratini  v.  Carlini,  66  Yt  275,  [44  Am.  St  Bep.  843» 
and  note,  29  Ati.  252].) 
The  judgment  and  order  are  reversed. 

Buckles,  J.,  and  Chipman,  P.  J.,  cotneurred. 
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A  petition  to  have  the  catLse  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  hy 
the  supreme  court  on  September  23,  1905. 
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K  ALBEBY,  Bespondent,  t.  BEN  F.  GEIS,  Appellant 

PAaamsBsmF— DiBsaLonoif— Impbofb  JmMxxm  loa  BAiiANCX  Dum— 
Imbuffiuodit  AuuouMnKO.— a  jnd^ent  in  favor  of  one  partner 
fdr  a  balanee  of  aeeonnts  of  money  between  the  partners  after 
diseohxtion  of  the  partnership  cannot  be  sustained  where  no  aeconnt 
appears  to  have  been  taken  of  outstanding  indebtedness  whieh  the 
itnn  might  be  owing  to  anj  other  person,  nor  of  anj  claims  the 
itnn  maj  have  against  any  person,  nor  of  anj  firm  assets  other  than 
those  mentioned  in  the  findings^  and  where  there  is  no  statement 
or  finding  that  all  of  the  assets  have  been  exhausted. 

iDy — Impokt  or  AoooxnmMQ — ^Winding  dp  of  PARTNEBsmp. — ^An  ae- 
eoonting  of  a  dissolved  partnership  means  that  there  is  to  be  a 
complete  winding  up  of  the  affairs  of  the  partnership. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Glenn 
Coan^.    CSharles  M.  Head,  Judge  presiding. 

Tbe  facts  are  stated  in  the  opinion  of  the  court 

William  M.  Finch,  for  Appellant 

Frank  Freeman,  and  Charles  L.  Donohoe,  for  Bespondent. 

BXTCEIiES,  J. — These  parties  are  lawyers  residing  at  the 
town  of  Willows,  and  on  January  1,  1899,  entered  into  a  co- 
partnership to  practice  law.  The  said  copartnership  was 
mutually  dissolved  January  1,  1903.  The  complaint  herein 
alleges  that  the  defendant  has  collected  sums  of  money  be- 
longing to  the  late  firm  which  he  has  not  paid  over.  At  the 
time  of  the  dissolution  there  waa  no  accounting  nor  disposi- 
tion made  of  the  assets  of  the  firm  nor  of  the  debts  due  the 
firm,  but  the  parties  did  enter  into  an  agreement  whereby 
each  should  collect  the  debts  due  the  firm,  make  statements 
thereof  and  pay  over  to  the  other  what  misrht  be  due  him. 
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The  complaint  further  alleges  that  the  defendant  has  col- 
lected about  three  thousand  five  hundred  dollars  which  he  has 
not  accounted  for,  and  has  not  paid  over  to  plaintiff  his  share, 
then  demands  an  accounting  and  judgment  for  whatever 
may  be  found  due.  The  defendant  admits,  alleges,  and  also 
demands  an  accounting  and  judgment  for  whatever  may  be 
found  due  him  from  plaintiff. 

The  judgment  was  a  personal  judgment  in  favor  of  the 
plaintiff  for  $200.39,  and  this  appeal  comes  here  upon  the 
judgment-roll  alone.  Findings  were  made,  and  the  only  find- 
ing that  there  was  any  kind  of  an  accounting  of  the  partner- 
ship affairs  is  found  in  finding  No.  IV,  as  follows:  ''That 
during  the  term  of  said  copartnership  and  since  the  dissolu- 
tion thereof  plaintiff  has  received  from  moneys  due  said  firm 
the  sum  of  $1,358.83  and  has  paid  out  on  account  of  expenses 
of  said  firm  the  sum  of  $5.87,  being  $1,352.76  over  and  above 
what  he  has  expended;  that  during  said  time  the  defendant 
has  received  from  moneys  due  said  firm  the  sum  of  $2,253.55 
and  paid  out  on  account  of  expenses  of  said  firm  the  sum 
of  $500.00,  being  $1,753.55  over  and  above  what  he  has  ex- 
pended and  being  $400.79  in  excess  of  that  received  by  plain- 
tiff." 

As  conclusion  of  law  the  court  finds  that  plaintiff  is  enti- 
tled to  a  decree — 1st,  ''For  an  accounting  between  plaintiff 
and  defendant,  which  has  now  been  had  in  the  action."  If 
anything  is  due  either  party  in  this  action  it  must  be  de- 
termined after  a  fuU  and  complete  accounting  of  the  copart- 
nership affairs.  The  recitals  of  the  finding  do  not  show  that 
any  account  has  been  taken  of  outstanding  indebtedness  the 
firm  might  be  owing  to  any  other  person,  nor  of  any  claims 
the  firm  may  have  had  against  any  person,  nor  of  any  firm 
assets  other  than  those  mentioned  in  said  finding,  and  no 
statement  or  finding  that  all  the  assets  had  been  exhausted. 
An  accounting  means  that  there  is  to  be  a  complete  winding- 
up  of  the  affairs  of  the  partnership. 

Upon  the  authority  of  Clark  v.  HewiU,  136  Cal.  77  [68  Pac 
303],  the  judgment  herein  must  be  reversed,  and  it  is  so  or- 
dered. 

MfiT^^g^^^,  J.,  and  Ghipman,  P.  J.,  concurred. 
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WILLIAM  GRANT,  AppeUant,  v.  JUSTICE'S  COURT  OP 
SECOND  TOWNSHIP,  COUNTY  OF  TUOLUMNE, 
and  JAMES  G.  FALLON,  Justiee,  Respondents. 

JusncB^B  Couxv— NonoK  or  nKZAX«— Bbqubt  ioe  Afpkaxaiigb— ^ubu- 

HOnDN — ^EXOWLBDGI    OT     JUDQliSMT— FAILUBS   10     ApPBAXt— WbR 

or  BS7IXW— Dismissal. — ^A  defendant  eenred  with  nunmonB  from 
a  JQStiee's  eoort,  though  residing  elsewhere^  who  requested  a  eo- 
defendant  to  appear  for  him,  who  did  so,  and  was  served  with 
noiiee  of  trial,  as  his  attorney,  and  informed  him  of  the  time  and 
pkee  of  trial,  had  sni&elent  notioe  thereof  to  give  the  eoort  jorie- 
dietion  to  render  judgment  against  him;  and  when  he  had 
sni&eient  knowledge  of  tiie  judgment  and  failed  to  appeal,  hie  peti- 
tion for  a  writ  of  review,  after  the  time  for  appeal  had  expired, 
was    proper^    dismisMd. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuol- 
lunne  County.    G.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jdm  B.  Curtin,  and  0.  K  Cushing,  for  Appellant 

The  appellant  had  no  legal  notice  of  the  trial,  and  the 
court  had  no  jurisdiction  to  render  a  judgment  against  him. 
(Jones  Y.  Justice's  Court,  97  Cal.  524,  32  Pac.  575;  Elder  y. 
Justice's  Court,  136  CaL  366,  68  Pac  1022.) 

J.  C.  Webster,  for  Respondent 

The  judgment  was  appealable,  and  the  defendant,  having 
knowledge  of  it,  and  having  failed  to  appeal,  the  writ  of  re- 
view was  not  permissible.  (Code  Civ.  Proc.,  sec.  1068;  Fant 
V.  Mason,  47  Cal.  8;  MUiken  v.  Huber,  21  Cal.  169;  Bennei 
V.  WaUace,  43  Cal.  26 ;  In  re  Stuttmeister,  70  Cal.  323,  12  Pac 
270;  Weldan  v.  Superior  Court,  138  CaL  129,  71  Pac  502; 
fHUege  v.  Superior  Court,  131  CaL  280,  63  Pac  360.) 

BUCEIiES,  J. — This  is  an  appeal  from  the  judgment  of  the 
superior  court  of  Tuolumne  County  dismissing  a  writ  of  re- 
view sued  out  in  said  court  to  review  the  judgment  of  the 
jusdtse's  court  of  the  second  township  of  said  county.    There 
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is  no  bill  or  statement,  and  the  appeal  will  be  heard  on  the 
judgment-roll  alone.  The  writ  of  certiorari  was  issued,  and 
when  the  matter  came  on  to  be  heard  on  the  return  the  de- 
fendant moved  to  dismiss  the  writ  on  the  ground  that  the 
petition  or  record  does  not  show  facts  sufficient  to  entitle 
plaintiff  to  the  writ  It  was  thereupon  stipulated  in  open 
court  by  the  respective  parties  that  the  said  motion  to  dis- 
miss and  the  said  cause  be  heard  and  submitted  together.  The 
court  found,  among  other  things:  "2nd.  That  on  or  about  the 
27th  day  of  June,  1903,  an  action  was  commenced  by  one 
Louis  Lepape  against  the  above-named  plaintiffs  and  one 
Chas.  E.  Grant,  in  the  said  justice's  court,  which  said  action 
is  entitled  'Louis  Lepape,  plaintiff,  vs.  William  Grant,  George 
F.  Grant,  and  Charles  £.  Grant,  defendants,'  .  .  .  brought 
to  recover  the  sum  of  $106  and  costs,"  for  services  performed, 
etc.  In  the  fourth  finding  is  the  following:  ''That  on  the 
22nd  day  of  July,  1903,  a  legal  summons  therein  was  duly 
served  on  said  defendant,  William  Grant,  in  said  county  of 
Tuolumne.  That  thereafter  on  July  30th,  1903,  Charles  E. 
Grant,  one  of  said  defendants,  appeared  in  court  before  the 
said  justice,  and  on  behalf  of  himself  and  William  Grant  and 
George  F.  Grant,  his  brothers  and  co-defendants,  made  a 
verbal  answer  denying  generally  and  specifically  each  and 
every  allegation  contained  in  said  complaint  of  plaintiff. 
That  said  defendant,  WiQiam  Grant,  had  orally  reqniested 
said  Charles  E.  Grant  to  so  appear  and  answer  for  him,  and 
the  said  Charles  E.  Grant,  in  pursuance  of  said  oral  request 
and  not  otherwise,  did  appear  and  enter  said  answer  as  afore- 
said, but  said  defendant,  George  F.  Grant,  had  not  authorized 
said  Charles  E.  Grant  to  appear  for  him  nor  had  said  George 
F.  Grant  been  served  with  summons  in  said  action."  In  the 
fifth  finding  is  the  following:  "That  on  October  20th,  1903, 
the  cause  was  duly  set  for  trial  by  the  court  for  Octobco*  31st, 
1903,  at  10  o'clock  a.  k.,  and  notice  of  the  time  and  place  of 
trial  issued  in  due  form  as  required  by  section  850  of  the 
Code  of  Civil  Procedure,  directed  to  the  defendants  above 
named  and  to  Charles  E.  Grant,  their  attorn^,  which  said 
notice  of  the  time  set  for  said  trial  was  duly  served  upon 
Charles  E.  Grant  as  attorney  for  said  defendants,  and  the 
proper  return  of  service  made  thereon  on  October  20th,  1903," 
1^  the  constable.    In  the  sixth  finding  there  is  the  tdUofwingi 
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''That  said  William  Grant,  prior  to  the  date  of  the  trial  of 
said  action,  received  information  from  Charles  E.  Grant  by 
telephone  of  the  date  fixed  by  said  court  for  the  trial  of  said 
action,  and  on  October  27th,  1903,  said  William  Grant  wrote 
a  letter  to  said  justice  of  the  peace,  and  which  said  letter  was 
received  by  said  justice,''  wherein  he  calls  attention  to  the 
fact  of  the  said  suit  pending,  that  his  brother  Charles  had 
been  legally  notified  that  the  case  was  set  for  trial,  and  that  he 
and  his  brother  George  F.  knew  it  only  by  hearsay;  calling 
the  justice's  attention  to  section  850  of  the  Code  of  Civil  Pro- 
cedure, and  declared  the  case  was  set  without  consulting  his 
convenience,  and  as  that  date  was  not  convenient  to  him  he 
would  stand  on  his  legal  rights,  and  informing  the  justice,  "I 
will  be  in  Tuolumne  County  next  week,  and  will  then  see 
counsel  and  arrange  for  a  day  of  hearing  that  will  be  mutually 
satisfactory."  It  is  further  found  by  the  court,  "That  no 
request  was  made  by  defendant,  William  Grant,  for  a  con- 
tinuance of  the  trial  of  said  action  from  October  31st,  1903, 
to  any  other  date."  Finding  7th:  ''That  on  the  31st  day  of 
October,  1903,  after  receiving  said  letter,  said  cause  came 
regularly  on  for  trial,  J.  C.  Webster,  Esq.,  appearing  as  attor- 
ney for  plaintiff,  and  Charles  E.  Grant,  who  had  made  answer 
for  the  defendants,  as  aforesaid,  appeared  and  announced  that 
he  did  not  consider  himself  the  attorney  for  the  defendants, 
William  Grant  and  George  F.  Grant,  that  no  other  appearance 
was  made  at  said  trial  for  said  William  Grant  and  Gidorge  F. 
Grant,  whose  default  for  not  appearing  at  the  trial  of  said 
cause  was  altered.  Evidence  was  adduced  on  behalf  of  the 
plaintiff,  and  upon  the  evidence  adduced  the  court  rendered 
its  judgment  therein  in  favor  of  said  plaintiff,  Louis  Lepape, 
and  against  defendants,  William  Grant  and  George  F.  Grant, 
for  the  sum  of  $106  and  costs  of  suit  allowed  at  $6.50.  The 
said  Charles  E.  Grant  testified  and  was  dismissed  as  a  de- 
fendant in  said  action."  The  eighth  finding  is  that  the  said 
William  Grant  had  notice  of  said  judgment  and  on  the  second 
day  of  November,  1903,  telegraphed  the  said  justice  that  "The 
judgment  against  me  and  my  brother  George  is  void,  and 
you  and  your  bondsmen  are  liable  if  same  is  enforced.  See 
Elder  v.  Justice's  Court ^  one  hundred  and  thirty-six  Califor- 
nia^ page  three  hundred  and  sixty-four,"  [68  Pac  10?^]. 
I  C5U.  App.— » 
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The  justice  probably  did  see  Elder's  case,  but,  if  he  did,  must 
have  concluded  it  had  no  application,  for  he  proceeded  to 
enforce  said  judgment  by  issuing  execution,  notwithstandixig 
William's  threat 

I  have  quoted  aiough  of  the  findings  to  determine  "whether 
the  findings  would  warrant  the  judgment  which  the  coort 
made.  It  might  be  well  to  state  further  that  the  court  found 
that  the  said  judgment  rendered  by  said  justice  wis  an  ap- 
pealable judgment,  and  that  neither  William  (bant  nor 
George  F.  Grant  had  appealed  from  the  same  nor  any  part 
thereof,  and  that  uMxre  than  thirfy  days  had  elapsed  smee  tbe 
rendition  and  entry  of  said  judgment,  and  before  the  filing 
of  the  petition  for  the  writ  of  review  herein. 

As  conclusions  of  law,  the  court  found: — 

"That  the  petitioners  are  entitled  to  a  judgment  anunlling 
the  judgment  entered  by  the  justice  of  the  i>eaee  of  the  second 
township  of  Tuolumne  Counly  in  favor  of  Louis  Lepape  and 
against  Geo.  F.  Grant,  and  all  subsequent  proceedings  upon 
said  judgment  as  against  said  Geo.  F.  Grant. 

"That  all  the  proceedings  had  and  taken  in  said  justice's 
court  in  said  action  in  fayor  of  said  Louis  Lepape  against  said 
William  Grant  are  hereby  affirmed,  and  judgment  accordingly 
so  ordered. 

"That  the  facts  are  not  sufficient  to  support  the  writ  of 
certiorari  heretofore  iasoed  as  to  Wmiam  Qranty  and  defend* 
ants  are  entitled  to  a  difffniFBal  of  tibie  said  writ  as  to  said 
William  Grant" 

The  superior  court  thereupon  reaaierei  its  judgmeot  annul- 
ling the  judgment  and  subsequent  proceedings  of  the  justice 
as  to  the  said  George  F.  Grants  and  affirming  the  judgment 
of  said  justice  in  said  action  in  fayor  of  said  Louis  Lepape 
and  against  said  William  Grant,  and  dismissing  the  said  writ 
of  review. 

We  think  the  findings  support  the  judgment  The  only 
question  in  the  case  of  any  importance  is  ^^lether  William 
Grant's  notice  that  the  case  was  set  for  trial  in  the  justice's 
(sourt  was  sufficient^  and  we  think  it  was.  While  not  a  resi- 
dent of  Tuolumne  County,  he  was  served  with  a  summ<»is  in 
that  county,  and  directed  his  brother  to  appear  and  answer 
for  him,  which  his  brother  did.  His  brother  was  served  as 
his  attorney  with  the  notice  required  under  sectioii  850  of 
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the  Code  of  Ciril  Procedure,  stating  the  time  and  place  of 
trial  of  the  action,  and  his  said  brother  notified  him.  If  his 
notice  was  technically  insufficient,  he  did  know  the  trial  was 
set  to  take  place  on  a  certain  day,  and  he  did  know  within 
two  days  after  the  judgment  was  rendered  that  it  had  been 
rendered,  and  he  could  have  appealed,  and  we  think  that  was 
his  remedy  for  any  error  he  complains  of. 

It  is  suggested  that  no  presumption  be  induliji^ed  in  in  favor 
of  the  justioe's  court  There  is  no  occasion  to  indulge  in  any 
presumptions  in  this  case,  for  the  record  of  the  justice  is  be- 
fore us  in  one  of  the  findings  of  the  court  We  think,  under 
all  the  circumstances  of  this  case  and  appearing  in  the  court's 
findings,  the  notice  the  appellant  had  of  the  time  set  for  the 
trial  in  the  justice's  court  was  sufficient  In  Jones  v.  Jus- 
tice's Court,  97  Cal.  524,  [32  Pac  575],  cited  by  appellant, 
the  defendants  had  no  notice  that  the  case  x>ending  in  the 
justice's  court  had  been  set  for  triaL  In  Elder  v.  Justice's 
Court,  136  CaL  866,  [68  Pac  1022],  relied  on  by  the  appel- 
lant^ the  parfy  seeking  the  writ  had  no  notice,  or,  in  other 
words,  the  justice  called  his  attorn^  up  on  the  telephone 
and  stated  to  him  that  the  attom^s  on  the  other  side  desired 
to  have  the  case  set  for  trial  on  May  3,  1899,  at  ten  a.  m. 
The  attorney  had  but  little  recollection  of  the  case,  as  the 
answer  had  been  filed  four  years  before,  but  replied  that  he 
did  not  know  where  the  defendant  was,  but  it  was  all  right 
to  go  ahead.  Nei^ier  attorney  nor  defendant  appeared  at 
the  triaL  There  was  no  showing  and  no  return  of  notice 
haying  been  served.  In  Los  Angeles  y.  Young,  118  Cal.  296, 
[62  Am  St  Bep.  234,  50  Pac.  534],  there  was  a  return  made 
that  the  service  was  made  on  the  attorney,  but  the  attorney 
was  permitted  before  the  superior  court  to  testify  that  he 
did  not  know  who  signed  the  acknowledgment  of  service,  and 
in  fact  he  had  never  received  notice  of  the  time  set  for  hear- 
ing, and  upon  this  the  lower  court,  on  a  writ  of  review,  an- 
nulled the  judgment  of  the  justice's  court  The  supreme 
court  reversed  this  judgment,  holding  that  Dunn  could  not 
testify  in  a  proceeding  of  this  kind  to  impeach  the  service, 
and  held  there  was  evidfflice  of  notice  having  been  served, 
just  as  there  was  in  this  case.  So  far  as  we  have  been  able 
to  ascertain  in  all  these  cases  where  the  writ  of  review  has 
been  held  to  be  tiie  remedy,  it  has  been  where  there  was  no 
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power  of  appeal,  or  where  the  time  for  appeal  had  gone  by 
without  fault  of  the  petitioner.  In  fact,  looking  at  the  stat- 
ute, we  find  the  writ  may  issue  where  there  can  be  no  appeal, 
or  when,  in  the  judgment  of  the  court,  there  is  no  plain, 
speedy,  and  adequate  remedy.     (Code  Civ.  Proc,  sec  1068.) 

In  this  ease  the  justice  did  not  proceed  to  try  the  case  with- 
out having  first  set  the  case  for  trial  and  notified  the  parties, 
and  his  record,  which  was  certified  up  to  the  superior  court, 
shows  that  notice  of  the  time  and  place  of  trial  was  served 
upon  the  attorn^  of  appellant,  and  it  shows  the  evidence  on 
which  the  justice  acted  in  holding  that  notice  was  served  as 
required  under  section  850  of  the  Code  of  Civil  Procedure. 
There  is  no  question  but  William  Grant  could  have  taken  an 
appeal,  for,  as  has  appeared,  he  knew  of  the  justice's  judg- 
ment within  two  days  after  it  was  rendered.  No  litigant 
should  be  permitted  the  use  of  the  writ  of  review  where  he 
has  the  right  of  appeal.  Nor  should  he  be  allowed  the  writ 
where  he  slumbers  on  his  right  of  appeal  until  the  time  in 
which  he  might  take  such  appeal  has  gone  by. 

The  judgment  of  the  lower  court  is  affirmed. 

McLaughlin,  J.,  and  Chipman,  P.  J.,  concurred. 


[No.  140.    Seeond  Appell&te  District — ^Augnst  8,  1905.] 

T.  J.  WELDON,  Respondent,  v.  RALPH  ROGERS,  Ap- 
pellant. 

DiSTBiCT  OouBis  aw  ArPKAXr— JuBisDionoN — TRAKsrsB  TO  Sxmucia 
GouBT. — ^Aa  appeal  involying  the  enforcement  of  a  judgment  for 
more  than  two  thousand  doQars  is  not  within  the  jttriedietioD  of 
the  distriet  eourta  of  appeal,  and  if  taken  thereto  will  be  trana- 
f  erred  to  the  supreme  eonrt,  to  which  it  should  have  been  taken. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  refusing  to  set  aside  an  order  for  the  enforce- 
ment of  a  judgment.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

McNutt  &  Hannon,  Will  D.  Oould,  and  James  H.  Blaneb- 
srd,  for  Appdlant 
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Lotus  Luckel^  for  Bespondent. 

SMITH,  J. — Judgment  was  entered  against  the  defendant, 
in  favor  of  T.  J.  Weldon,  April  2,  1891,  for  the  sum  of  two 
thousand  dollars,  with  interest  at  two  per  cent  a  month,  from 
March  1,  1887,  aggregating  $3,960,  and  with  costs,  $3,979.15. 
Weldon  died  August  25,  1894 ;  and  on  the  tenth  day  of  April, 
1905,  on  the  motion  of  Sophie  B.  Weldon,  claiming  to  be  ex- 
ecutrix of  the  last  will  of  the  original  plaintiff,  then  deceased, 
an  order  was  made  by  the  court  below  "that  execution  issue, 
and  that  the  said  judgment  be  enforced  in  favor  of  Sophie  B. 
Weldon,  executrix  of  the  last  will  and  testament  of  said  T.  J. 
Weldon,  deceased,  plaintiff  herein,  and  against  the  defendant, 
Balph  Bogers,  for  the  sum  of  $3,979.15,  with  interest  from 
April  2nd,  1891,  at  the  rate  of  seven  per  cent  per  annum, 
now  amounting  to  $7,879.44."  Thereupon  a  writ  of  execution 
was  issued,  but  in  whose  name  as  plaintiff  does  not  appear 
from  the  record  before  us.  Nor  does  it  appear  that  any  order 
was  made  by  the  court  at  any  time  to  revive  the  action  in  the 
name  of  the  executrix.  Thereafter,  on  the  fourteenth  day  of 
April,  1905,  after  due  notice,  the  defendant  moved  the  court 
to  set  aside  the  order  of  April  10,  1905,  and  to  quash  the 
execution  thereon  issued;  and  the  motion  coming  on  to  bo 
heard  on  May  22,  1905,  was  denied  by  the  court  Prom  this 
order  the  defendant  appealed, — giving  only  the  undertaking 
provided  for  in  section  941  of  the  Code  of  Civil  Procedure, — 
and  now,  pending  the  appeal,  moves  the  court  for  a  writ  of 
iupersedeas  directed  to  the  lower  court,  **  requiring  said  court 
and  its  officers  to  stay  proceedings  on  the  order  made  and 
entered  in  said  court  on  the  10th  day  of  April,  1905,"  etc., 
•*and  ...  on  the  writ  of  execution  issued  in  pursuance  of 
said  order  on  said  10th  day  of  April,  1905." 

Upon  this  state  of  the  case,  it  is  clear — ^whether  we  have 
regard  to  the  amount  of  the  original  judgment,  or  that  in- 
volved in  the  order  of  April  10,  1905 — ^that  the  appeal  should 
have  been  taken  to  the  supreme  court  It^only  remains  for  us, 
therefore,  under  the  provisions  of  the  constitution,  and  rule 
XXXII  of  the  supreme  court,  to  transfer  the  case,  together 
with  the  pending  motion,  to  that  court ;  and  it  is  so  ordered. 

Chray,  P.  J.,  and  .Allen,  J.,  conenrred. 
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[H^  7.    Second  Appellate  District. — August  8,   1905.] 

MAEIA  ESPEBITU  CHIJULIiA  DE  LEONIS,  Appellant, 
V.  W.  A.  HAMMEL,  Sheriff,  etc,  et  al.,  Respondents. 

QmsTiMo  Tffu — ^Pleading — Statement  of  Facts — Equitabu  Be- 
lief.— Although  an  aetion  to  quiet  title  cannot  be  maintained  hj  the 
owner  of  an  equitable  estate  against  the  holder  of  the  legal  title 
under  a  eomplaint  eontaining  only  the  usual  ayerments  commonly 
made  in  sodi  an  action,  jet  where  the  facts  upon  which  the  plain- 
tiff's claim  is  based  are  alleged,  and  there  is  a  prajer  for  general 
relief,  the  coort  can  grant  any  proper  relief  within  the  limitataom 
of  section  580  of  the  Code  of  C&yil  Proeedore. 

IB. — ^Affbofbiate  Eqdbable  Beicxmes. — ^Appropriate  remedies,  sneh  as 
cancellation,  recotiyejance,  or  decrees  quieting  title,  or  estabBstaing 
and  enforcing  trusts,  or  determining  the  priorities  of  opposing 
equities  may  be  had  between  proper  parties,  under  our  system, 
whenever  th^  are  required  upon  equitable  considerations,  and  are 
justified  by  the  pleadings  and  proof. 

\^ — Sufficient  CoMFhAnn — ^Deicubbbb  Imfbopeelt  Sustained. — 
Where  the  facts  alleged  in  the  eomplaint  show  that  plaintiff's  title 
is  paramount  to  any  claims  of  lien  by  the  defendants,  and  that 
she  is  entitled  to  have  her  rights  determined,  and  there  is  no  defect 
of  necessary  parties  or  uneertainty  as  to  the  facts,  a  demurrer 
thereto  was  improperly  sustained. 

In. — ^Pasties. — The  failure  to  join  proper  parties,  not  appearing  to  be 
necessary  parties,  is  not  ground  of  demurrer  for  defect  of  parties. 
But  if  it  should  appear  at  any  time  during  the  progress  of  the 
cause  that  the  presence  of  other  parties  than  thoee  named  in  the 
eomphiTnt  is  necessary  to  a  complete  determination  of  the  contro- 
▼ersy,  they  can  be  brooght  in. 

lA. — Umgibtain  Lboal  Conclusion  from  FACT8.~Where  the  facts 
are  alleged  with  certainty,  uneertainty  as  to  legal  conclusions  there- 
from is  not  groond  of  demurrer. 

In. — OoHSnEDORVB  TEUST — J>EED  AS   MOETGAOE — NOTIGB  OF   EQUITIES — 

Statute  of  LnoTATiONS — ^Belief  fob  Fraud — ^Inafpucable  Pbo- 
visiON. — Whether  the  eomplaint  shows  a  constructive  trust  in  the 
legal  title  procured  by  fraud,  or  shows  a  deed  intended  as  a  mort- 
gage, with  notice  of  plaintiff's  equities  to  all  of  the  defendants, 
the  three  years'  limitation  to  an  action  for  relief  on  the  groond 
of  fraud  prescribed  by  subdivision  4  of  section  338  of  the  Code 
of  Gml  Procedure  is  inapplicable. 
lAr— MonoH  FOB  Nonsuit— CteouMD  not  Spigdibd.— A  motion  fer  a 
BOBBnit  must  be  held  to  have  been  erroneously  granted  where  the 
fails  to  show  any  speeiAod  ground  for  the 
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APPEALS  from  a  judgment  upon  demurrer  and  from  a 
judgment  of  nonsuit  in  the  Superior  Court  of  Lob  Angeles 
County.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Dunnigan  ft  Dunnigan,  for  Api>ellant. 

Horace  Bell,  and  H.  H.  Appd,  for  Bespondenta. 

TBASK,  J.  {pro  tern.). — ^Two  appeals  have  been  taken  in 
this  case.  The  first  appeal  is  from  the  judgment  in  favor  of 
certain  defendants,  rendered  because  of  plaintiff's  failure  to 
amend  her  complaint  within  the  time  allowed  by  law  after 
their  demurrer  thereto  was  sustained.  The  second  appeal  is 
from  a  judgment  of  nonsuit  By  stipulation,  both  appeals 
have  been  submitted  upon  the  same  transcript 

The  substance  of  the  lengthy  complaint  will  be  stated  so  far 
as  necessary  for  the  purposes  of  this  decision. 

From  the  complaint  it  appears  that  plaintiff  is  an  ignorant 
Indian  woman.  On  July  31,  1894,  she  deeded  certain  real 
property  to  one  Laurent  Etchepare.  For  several  years  prior 
to  the  date  last  mentioned  he  had  been  her  agent,  and  her 
attorney-in-fact  in  the  management  of  her  business  and  of 
her  litigation  as  to  her  property.  She  made  this  deed  be- 
cause of  her  confidence  in  Etchepare,  and  because  of  her 
bdief  in  his  representations  and  those  of  an  attorney  whom 
Etd[i^>are  had  induced  her  to  consult.  Among  other  repre- 
sentations  made  by  Etchepare,  it  should  be  noted  that  he 
stated  that  she  was  indebted  to  him  in  the  sum  of  sixteen 
hundred  dollars,  on  account  of  moneys  he  had  expended  in 
her  litigation  and  in  the  care  of  her  property  over  and  above 
what  he  had  received  from  sales  of  cattle,  and  from  rents, 
and  that  it  would  be  to  her  advantage  to  convey  all  her  prop- 
erty to  him,  and  "that  he  could  thereby  be  better  able  to 
settle  her  estate"  (evidently  referring  to  the  estate  of  her 
deceased  husband  and  the  litigation  relating  thereto).  It 
was  also  represented  to  her  that  Etchepare  had  been  advanc- 
ing her  VMOfoeyn  for  her  support  and  maintenance,  and  that 
it  would  be  proper  and  advvable  for  her  to  convey  her  prop- 
erty to  him  a2>d  that  he  would  take  care  of  it  for  her  and  de- 
fend Ifter  rig^  against  adverse  daimants.    These  and  other 
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representations,  which  are  stated,  are  alleged  to  be  untme. 
From  all  the  averments  made  in  respect  to  the  matter  of  the 
execution  of  this  deed,  it  is  doubtful  whether  it  should  be 
treated  as  a  mortgage  to  secure  past  and  future  advances,  or 
as  having  been  procured  by  fraud  and  misrepresentation  and 
without  consideration,  in  which  latter  event  a  constructive 
trust  would  be  created  in  favor  of  plaintiff 

On  February  12,  1895,  Etchepare  executed  a  mortgage  on 
the  property  to  defendant  Elizabeth  Murray  to  secure  the 
payment  of  his  note  given  for  a  loan  made  by  her  to  him. 
A  decree  foreclosing  this  mortgage  was  rendered  April  5, 
1897,  in  an  action  brought  by  Miss  Murray.  Plaintiff  and  Et- 
chepare were  parties  defendant  in  that  action.  A  part  of  the 
relief  asked  in  this  action  is  an  injunction  restraining  defend- 
ant Hammel,  as  sheriff  from  selling  the  premises  mortgaged 
to  Miss  Murray,  in  pursuance  of  said  decree.  One  ground 
upon  which  this  relief  is  sought  is  that  the  sheriff's  deed,  if 
issued  to  a  purchaser  at  such  sale,  would  cloud  plaintiff's 
title  to  her  property. 

On  August  16,  1898,  Etchepare  conveyed  an  undivided 
one-half  interest  in  the  property  deeded  to  him  by  plaintiff 
to  defendant  Labaisf,  and  on  the  same  date  he  conveyed  the 
other  undivided  one  half  to  one  Mrs.  AppeL  Later,  Mrs. 
Appel  conveyed  an  undivided  one-half  of  the  interest  deeded 
to  her  to  defendant  Marie  Le  Mesnager.  Thereafter  Mrs. 
Appel  died  testate,  and  defendant  Julia  A.  Shepherd  is  the 
executrix  of  the  former's  estate. 

In  October,  1898,  Etchepare  executed  a  mortgage  on  all 
the  property  deeded  to  him  by  plaintiff  to  defendants  Bell 
and  Appel  to  secure  the  payment  to  them  of  two  thousand 
dollars.  Bell  afterwards  assigned  his  interest  in  said  mort^ 
gage  to  one  Gibson,  and  Appel  assigned  his  interest  therein 
to  defendant  Julia  A.  Shepherd.  Thereafter,  in  an  action 
to  which  Julia  A.  Shepherd,  as  executrix  and  individually, 
said  Gibson,  and  defendants  Apx>el,  Bell,  and  Labaig  were 
parties,  it  was  adjudged  that  said  mortgage  to  Bell  and  Ap- 
pel ''was  a  valid  lien  as  to  the  said"  Etchepare,  Labaig,  Julia 
A.  Shepherd,  executrix,  "the  said  mortgagees,  and  their  as- 
signs, ui>on  the  lands  therein  described  in  said  mortgage." 

The  representations  made  to  plaintiff  whereby  she  was  in- 
dooed  to  execut>e  the  deed  to  Etchepare,  the  sztoation  ixkI 
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relation  of  the  parties  thereto,  the  circumstances  and  facts  of 
that  transaction  showing  fraud,  misrepresentation,  and  want 
of  consideration,  and  plaintiff's  lack  of  education,  business 
ability,  and  experience,  are  all  alleged.  And  it  is  also  averred 
that  all  of  the  parties  to  the  deeds,  mortgages,  and  assign- 
ments mentioned  that  were  made  subsequent  to  the  execution 
of  plaintiff's  deed  to  Etchepare  took  every  such  deed,  mort- 
gage, or  assignment  thereof,  with  notice  and  knowledge  that 
her  said  deed  was  procured  by  misrepresentation,  fraud,  and 
without  consideration,  as  alleged  in  the  complaint  It  is  fur- 
ther shown  that  all  of  the  transactions  subsequent  to  plain- 
tiff's deed  were  had  without  her  knowledge  or  consent;  that 
she  never  received  any  benefit  therefrom ;  and  that  the  deeds 
executed  by  Etchepare,  as  well  as  some  of  the  assignments 
mentioned,  were  without  consideration.  It  is  not  shown  who 
has  been  in  possession  of  the  property  since  the  execution  of 
the  plaintiff's  deed. 

The  substance  of  the  prayer  of  the  complaint  is,  that  plain- 
tiff be  decreed  to  be  the  owner  in  fee  simple  of  the  land  de- 
scribed in  her  deed  to  Etchepare;  that  it  be  decreed  that 
neither  of  the  defendants  has  any  right,  title,  or  interest 
therein;  that  her  title  thereto  be  quieted  against  all  the  de- 
fendants; that  the  defendant  Hammel,  as  sheriff,  be  enjoined 
from  making  a  sale  under  the  decree  in  the  foreclosure  action ; 
and  that  plaintiff  have  all  other  and  proper  relief. 

The  action  was  dismissed  as  to  defendants  Labaig  and  Le 
Mesnager. 

The  remaining  defendants  demurred  to  the  complaint  on 
several  grounds — one  ground  being  for  insufficiency  of  facts ; 
another  for  uncertainty,  in  that  the  complaint  does  not  show 
what  estate  or  property  the  plaintiff  claims :  another  for  de- 
fect of  parties,  in  that  Etchepare  and  Oibson  had  not  been 
joined  as  parties  defendant;  and  on  the  further  ground 
that  plaintiff's  cause  of  action  is  barred  by  the  provisions  of 
subdivision  4  of  section  338  of  the  Code  of  Civil  Procedure. 
Defendant  Murray's  demurrer  was  overruled,  and  the  de- 
murrer of  the  others  was  sustained.  The  correctness  of  the 
latter  ruling  is  questioned  by  the  first  appeal. 

1.  From  the  prayer  of  the  complaint  it  may  be  inferred 
that  the  pleader  regarded  the  action  as  being  substantially  one 
brought  to  quiet  plaintiff's  title  and  to  obtain  ancillary  in- 
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junctive  relief.  An  action  to  quiet  title  cannot  be  main- 
tained by  the  owner  of  an  equitable  estate  against  the  holder 
of  the  legal  title,  under  a  complaint  containing  only  the  usual 
averments  commonly  made  in  such  an  action.  {Chase  v. 
Cameron,  133  Cal.  231,  [65  Pac.  460].)  But  where,  as  here, 
the  facts  upon  which  plaintiff's  claim  is  based,  are  alleged, 
there  is  authority  to  grant  any  proper  relief  within  the  lim- 
itations of  section  580  of  the  Code  of  Civil  Procedure.  And 
appropriate  remedies,  such  as  cancellation,  reconveyance,  or 
decrees  quieting  title,  or  establishing  or  enforcing  trusts,  or 
determining  the  priorities  of  opposing  equities,  may  be  had, 
as  between  proper  parties  under  our  system,  whenever  they 
aro  required  upon  equitable  considerations  and  are  justified 
by  the  pleadings  and  proof  in  the  case.  (CompfteU  v.  Free- 
man, 99  Cal.  546,  [34  Pac.  113] ;  Tuffree  v.  Polhemus,  108 
Cal.  670,  [41  Pac.  806] ;  CoUins  v.  O'Laverty,  136  Cal.  31, 
[68  Pac.  327] ;  Zellerbach  v.  Allenberg,  99  Cal.  57,  [33  Pac. 
786] ;  Rollins  v.  Forbes,  10  Cal.  299 ;  Angus  v.  Craven,  132 
Cal.  691,  [64  Pac.  1091].)  Since  general  relief  was  de- 
manded, the  prayer  of  this  complaint  need  not  be  considered 
further  in  determining  whether  or  not  the  demurrer  was 
properly  sustained.  {Rollins  v.  Forbes,  10  Cal.  299;  Angus 
V.  Craven,  132  Cal.  691,  [64  Pac.  1091].) 

If  the  allegations  of  the  complaint  are  true,  plaintiff's  title 
is  paramount  to  that  of  any  defendant  claiming  a  lien  by 
mortgage.  {Murray  y.  Etchepare,  129  Cal.  318,  [61  Pac. 
930].)  Whether  her  deed  to  Etchepare  was  procured  by 
fraud  and  without  consideration,  as  alleged,  or  whether  it  was 
in  fact  a  mortgage,  as  was  once  found  {De  Leonis  v.  Walsh, 
145  Cal.  199,  [78  Pac  637]),  is  immaterial  on  this  demurrer, 
for,  in  any  event,  she  is  entitled  to  have  her  rights  deter- 
mined. Though  it  is  conceded  that  Etchepare  and  Oibson 
were  proper  parties,  it  does  not  appear  from  the  complaint 
that  they  were  necessary  parties.  But  if  it  should  appear 
at  any  time  during  the  progress  of  the  case  that  the  pres- 
ence of  parties  other  than  those  named  by  the  complaint  is 
necessary  for  a  complete  determination  of  the  controversy 
arising  on  issues  made  by  the  pleadings,  they  can  be  brought 
in.     (Code  Civ.  Proa,  sec.  389.) 

The  demurror  was  not  well  taken  for  defect  of  parties. 
Nor  should  it  be  sustained  for  uncertainty,  since  the  faets 
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are  alleged.  In  one  view,  it  may  be  concluded  from  the  facts 
that  Etehepare  acquired  only  the  naked  legal  title.  This  he 
would  hold  under  a  constructive  trust  which  would  arise  in 
favor  of  plaintiff.  {Hays  v.  Gloster,  88  Cal.  560,  [26  Pac. 
367]  •)  But  possibly  the  correct  view  of  the  matter,  looking 
to  facts  alleged,  and  not  to  the  pleader's  conclusions,  is,  that 
the  deed  was  intended  as,  and  was,  in  fact,  a  mortgage.  This 
conclusion  is  strengthened  from  the  fact  that  it  is  not  shown 
that  Etehepare 's  agen^  did  not  continue  after  the  execution 
of  the  deed,  nor  that  he  did  not  continue  to  receive  and  dis- 
burse large  sums  of  mon^  and  to  render  services  subse- 
quently, as  he  had  prior,  to  that  time.  If  the  latter  view  is 
correct,  the  legal  title  did  not  pass  by  this  deed,  and  subse- 
quent purchasers  or  encumbrancers  with  notice  would  acquire 
no  rights  as  against  plaintiff.  In  either  event,  the  particular 
statute  pleaded  in  bar  is  inapplicable.  (Hecht  v.  Slaney,  72 
Cal.  363,  [14  Pac.  88] ;  Goodnow  v.  Parker,  112  Cal.  437,  [44 
Pac.  738] ;  Nougues  v.  Newlands,  118  Cal.  102,  [50  Pac.  386].) 

2.  Defendant  Murray  answered  after  her  demurrer  was 
overruled,  and  the  case  went  to  trial  between  her  and  plain- 
tiff, they  being  then  the  only  parties  before  the  court 

Upon  this  trial  after  plaintiff  had  rested,  a  motion  for  non- 
suit was  made  in  behalf  of  Miss  Murray.  This  motion  was 
granted,  and  judgment  was  rendered  accordingly. 

The  record  does  not  show  that  any  specification  was  made 
of  the  grounds  of  this  motion.  For  this  reason  plaintiff  urges 
that  the  latter  judgment  should  be  reversed.  Miss  Murray's 
counsel  answer  this  contention  by  saying  that  they  expect  to 
show  that  the  grounds  of  the  motion  for  the  nonsuit  were 
specified,  and  that  same  were  sufficient  in  form  and  substance 
to  justify  the  order;  and  that,  "at  the  proper  time,"  they 
propose  "to  suggest  a  diminution  of  the  record."  No  such 
suggestion  has  been  made.  It  is  admitted  in  appellant's  brief 
that  such  general  grounds  as  "that  there  was  no  evidence  to 
sustain  plaintiff's  cause  of  action,"  and  "that  there  was  no 
evidence  to  sustain  plaintiff's  complaint,"  were  stated  at  the 
time  the  motion  was  made. 

It  is  probable  that  the  reason  why  the  motion  for  a  nonsuit 
was  granted  was  for  defect  of  proof  that  Miss  Murray  took 
her  mortgage  with  notice  of  the  fraud,  misrepresentation. 


396  In  Be  Mitohkll.  [1  Cal.  App. 

faflnre  of  cosBideration,  and  other  matters  alleged  with  re- 
spect to  the  execution  of  the  deed  from  plaintiff  to  Etchepare. 

But  in  the  absence  of  any  showing  in  the  record  that  this 
was  specified  as  a  ground  for  the  motion,  it  must  be  held  that 
the  granting  of  the  motion  was  error.  For  if  this  ground  had 
been  specified,  it  may  have  been  possible  that  plaintiff  could 
have  offered  more  evidence  on  this  branch  of  the  case,  if  per- 
mission had  been  asked  and  granted,  and  that  she  would  have 
asked  to  reopen  her  case  for  such  purpose.  (Daley  v.  Buss, 
86  CaL  114,  [24  Pac.  867] ;  Bronzan  v.  Drohaz,  93  CaL  647, 
[29  Pac.  254] ;  Coffey  v.  Greenfield,  62  Cal.  602 ;  Belcher  v. 
Murphy,  81  Cal.  39,  [22  Pac.  264] ;  6  Ency.  of  Plead,  and 
Prac.  879.) 

For  the  reasons  given,  both  judgments  appealed  from  are 
reversed,  with  directions  to  overrule  the  demurrer. 

Oray^  P.  J^  and  Allen,  J.,  concurred. 


[No.  123.    Third  Appelate  Distriet—Aagnst  10,  1905.] 
In  Re  W.  T.  MITCHELL,  on  Habeas  Corpus. 

GknoNAL  Law — ^Ezflobiom  of  DnrAMm  nx  Wokkino  Mqcs-^^'Placs" 
— ^"Structdbi" — MxANmo  ov  Statute. — ^A  working  mine  in  wliieh 
men  are  employed,  with  its  shafts,  chutes,  tunnels,  stopes,  exea- 
Tated  chambers,  and  its  stnlls  to  hold  up  the  rock  and  dirt  overhead, 
is  within  the  act  of  March  12,  1887,  making  it  a  f elonj  to  explode 
dynamite  in  a  "place  where  human  beings  usually  .  .  .  pass  or 
repass,"  with  intent  to  injure  or  destroy  a  "structure.'' 

Id. — CoNSTBUcnoH  or  Pknal  Statutes — Oommon-Law  Bulb  Abbo- 
GATED. — Penal  statutes  not  part  of  the  Penal  Code  are  to  be  con- 
strued by  no  different  rule  from  that  declared  in  section  4  of  the 
Penal  Code,  requiring  its  provisions  "to  be  construed  according  to 
the  ftur  import  of  their  terms,  with  a  view  to  effect  its  object 
and  promote  justice."  That  rule  was  designed  to  abrogate  the 
old  common-law  rule  that  "penal  statutes  must  be  construed 
strictly." 

I0. — SuincMNCY  OF  EvnwNCT — PwEi-iMiNABT  EXAMINATION.— Where 
the  evidence  produced  at  the  trial  was  amply  sufficient  to  convict 
the  defendant  of  the  felony  charged,  it  is  not  material  that  the 
evidence  produced  at  the  preliminary  examination  was  not  sufficient 
•f  itself  to  warrant  a  eonvietiOD.    All  that  is  necessary  in  order 
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to  hold  the  defendftnt  to  answer  is  that  it  shall  appear  that  a 
pablie  offexiBe  haa  been  committed  and  that  there  is  soffieieDt  eanse 
to  believe  the  defendant  gwltj  thereof. 

PETITION  for  Writ  of  Habeas  Corptis  to  test  validity  of 
a  conviction  in  the  Superior  CSoort  of  Calaveras  County. 
A.  L  McSorley^  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

a  H.  Fairall,  for  Petitioner. 

J.  P.  Snyder,  District  Attorney,  and  Solinsky  ft  Wehe,  for 
Bespondent. 

BUCKLES,  J. — ^The  petitioner  was  held  to  answer  on  the 
following  charge:  **Did  then  and  there  willfuUy,  unlaw- 
fully, feloniously  and  maliciously  deposit  and  explode  at,  in, 
under  and  near  a  place  where  human  beings  usually  assemble, 
frequent,  pass  and  repass,  to  wit:  in  the  levels,  stopes  and 
chutes  of  the  Angels  Quartz  mine  owned  by  the  Angels  Quartz 
Mining  Company,  a  corporation,  certain  dynamite,  hercules 
powder  and  explosives,  with  the  intent  to  injure  the  said  mine 
and  the  said  structures  therein  and  to  injure  and  intimidate 
and  terrify  human  beings,  and  by  means  of  which  human  be- 
ings were  endangered." 

The  charge  is  made  under  section  601  of  the  Penal  Code, 
as  amended  in  1905,  or,  it  is  brought  under  section  8  of  the 
act  of  March  12,  1887,  (Stats.  1887,  p.  110),  which  sections 
are  identical  one  with  the  other,  and  read  as  follows:  **Any 
person  who  maliciously  deposits  or  explodes,  or  who  attempts 
to  explode,  at,  in,  or  under,  or  near  any  building,  vessel,  boat, 
railroad,  tramroad,  or  cable-road  or  any  train  or  car,  or  any 
depot,  stable,  carhouse,  theater,  schoolhouse,  church,  dwelling- 
house  or  other  place  where  human  beings  usually  inhabit, 
assemble,  frequent,  or  pass  and  repass,  any  dynamite,  nitro- 
glycerin, vigorite,  giant  or  hercules  powder,  gunpowder,  or 
other  chemical  compound  or  explosive,  with  the  intent  to 
injure  or  destroy  such  building,  vessel,  boat,  or  other  struc- 
ture, or  with  the  intent  to  injure,  intimidate,  or  terrify  any 
human  being,  or  by  means  of  which  any  human  being  is  in- 
jured or  endangered,  is  guilty  of  a  felony,  and  punishable  by 
imprisonment  in  the  state  prison  not  less  than  one  year." 
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It  is  claimed  by  petitioner  that  the  charge  must  be  brought 
under  section  8  of  the  act  of  March  12,  1887,  because  that  act 
had  repealed  section  601  of  the  Penid  Code,  and,  it  having 
been  repealed,  could  not  be  amended  by  the  attempt  made  in 
1905.  This  contention  is  doubtless  correct  if  the  repeal  was 
effected  as  claimed.  (See  Pol.  Code,  sec.  330.)  If  the  section 
was  really  repealed  in  1887,  it  has  not  been  re-enacted,  and 
the  prosecution  is  under  section  8  of  the  act  of  1887.  Even 
though  there  was  no  repeal,  and  the  amendment  of  1903  is 
proper,  the  importance  to  petitioner,  according  to  his  stand- 
point, to  have  the  prosecution  under  the  act  rather  than  un- 
der the  code,  is  readily  discernible.  He  contends  that  the 
common4aw  rule  that  ''penal  statutes  must  be  construed 
strictly''  is  in  force  in  this  state  as  to  all  penal  enactments 
which  are  not  a  part  of  the  Penal  Code,  while  a  different  rule 
prevails  as  to  the  provisions  of  the  Penal  Code,  to  wit:  ''All 
its  provisions  are  to  be  construed  according  to  the  fair  imx>ort 
of  their  terms  with  a  view  to  effect  its  object  and  to  promote 
justice.*'  (Pen.  Code,  sec.  4.)  I  know  of  no  reason  why  a 
penal  statute  not  a  part  of  the  code  should  be  construed  by 
any  other  or  different  rule  than  that  prescribed  for  constru 
ing  the  provisions  of  the  code.  The  rule  laid  down  in  section 
4  of  the  Penal  Code  is  a  conmion-sense  one,  a  rule  which  must 
be  acimowledged  as  just  and  proper  and  which  does  not  oper- 
ate to  improperly  deprive  any  person  of  his  liberty.  At  the 
time  the  code  was  adopted,  this  rule  was  intended  to  apply 
to  the  entire  body  of  criminal  law  in  this  state,  and  it  was 
manifestly  the  intention  that  the  old  common-law  rule  of  such 
strictness  (applied  sometimes  without  reason  or  sense)  should 
be  abrogated 

It  surely  would  not  be  within  the  light  of  reason  or  sense  to 
say  that  two  laws  of  the  same  nature,  operating  upon  the 
same  class  of  persons  or  things,  within  the  same  system  of 
jurisprudence,  should  have  two  distinct  rules  for  their  con- 
struction and  interpretation,  and  that,  too,  simply  because  the 
legislature  may  see  fit  to  make  one  enactment  a  part  of  the 
Penal  Code  and  the  other  an  act  outside  of  the  code.  There 
can  be  but  one  rule  for  the  construing  of  penal  enactments  in 
this  state,  and  that  is  the  universal  one  laid  down  by  section 
4  of  the  Penal  Code.  I  shall  view  this  proceeding  as  having 
been  brought  under  the  provisions  of  section  8  of  the  act  Okf 
1887. 
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How  is  it  possible,  after  a  careful  reading  of  the  section 
referred  to,  to  come  to  any  other  conclusion  than  that  when 
the  legislature  has  pronounced  against  the  malicious  explosion 
of  dynamite  and  other  enumerated  explosives  (with  intent 
to  injure  property  and  person)  "at,  in,  under  or  near  any 
building,  vessel,  boat,  railroad,  tramroad,  or  cable-road,  or 
any  train  or  car,  or  any  depot,  stable,  carhouse,  theater, 
sehoolhouse,  church,  dwelling-house,  or  other  place  where 
human  beings  usually  inhabit^  assemble,  frequent,  or  pass  or 
repass,"  it  was  the  dear  intent  to  prohibit  such  use  of  dyna- 
mite and  the  other  explosives  at,  and  in  every  and  all  places 
whatsoever  f  Such  construction  is  warranted  by  the  very 
terms  of  the  section,  and  will  admit  of  no  other  rational  con- 
struction, and  any  other  construction  would  not  be  according 
to  the  fair  import  of  the  terms  used  and  could  not  be  with  a 
view  to  effect  the  true  object  of  the  law  nor  in  the  line  of 
promoting  justice.  But  the  petitioner  contends  that  the  lan- 
guage "with  the  intent  to  injure  or  destroy  such  building, 
vessel,  boat,  or  other  structure"  must  apply  only  to  the  things 
specifically  enumerated,  and  that  "other  structure"  includes 
nothing  more  than  "railroad,  tramroad,  or  cable-road,  or  any 
train  or  car,  or  any  depot,  stable,  carhouse  theater,  school- 
house,  church,  or  dwelling-house." 

But  this  construction  cannot  be.  For  the  purpose  of  illus- 
tration, suppose  one  maliciously  explodes  dynamite  on  or 
under  a  private  foot-bridge,  constructed  and  built  over  a 
ravine  where  "human  beings  pass  and  repass,"  with  intent 
to  destroy  the  bridge  or  injure  or  intimidate  persons.  Private 
foot-bridge  not  being  enumerated  in  the  list  of  places  such  as 
"building,  vessel,  boat,"  etc.,  can  it  be  said  that  "other  places 
where  human  beings  pass  and  repass"  would  not  include  a 
private  foot-bridge  f  The  object  of  the  statute  is  to  prevent 
the  injury  to  property  and  person  and  the  intimidation  of 
human  beings  by  the  malicious  explosion  of  dynamite,  etc., 
and,  to  my  mind,  there  is  no  question  but  that  "private  foot- 
bridge" would  be  included  in  the  term  "other  place  where 
human  beings  pass  and  repass."  Such  foot-bridge  would 
undoubtedly  be  a  structure,  and  would  come  within  the  term 
"other  structure"  used  in  the  statute. 

That  a  working  mine  constructed  as  the  Angels  quartz  mine 
te  shown  to  be,  with  its  shafts,  chutes,  tunnels,  levels,  stopes. 
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excavated  chambers,  and  stalls  to  hold  np  the  rock  and  dirt 
overhead,  is  a  structure  in  the  common -sense  view  of  the  term 
seems  to  me  to  admit  of  no  doubt.  It  is  a  structure,  and 
meets  every  requirement  of  the  letter  and  spirit  of  the  statute. 
To  say  that  a  man  may  do  the  things  to  wreck  a  mine  that  de- 
fendant is  charged  with  doing  and  be  able  to  escape  responsi- 
bility therefor  under  the  law  reading  as  said  section  8  reads, 
simply  because  it  does  not  mention  the  word  **mine,"  would 
be,  to  say  the  least,  using  a  rule  of  construction  not  warranted 
even  by  the  common-law  rule  which  petitioner  invokes.  The 
act  here  sought  to  be  punished  surely  comes  within  the  reason 
and  spirit,  as  well  as  the  mischief  the  law  was  intended  to 
remedy, — ^to  wit,  the  malicious  explosion  of  dynamite  and 
other  enumerated  explosives,  with  intent  to  injure  property 
and  human  beings. 

It  is  next  claimed  there  is  no  evidence  connecting  the  peti- 
tioner with  the  commission  of  the  offense,  except  that  of  the 
witness  Holmes,  who  is  shown  by  his  own  admissions  to  be  a 
co-conspirator  and  an  accomplice.  There  is  evidence  in 
abundance  to  show  a  well-directed  effort  on  the  part  of  some 
one  to  wreck  the  mine,  to  prevent  its  being  worked,  or  to 
make  it  more  difficult  to  work  and  to  increase  the  expense  of 
working,  by  blowing  up  the  foot-walls,  blasting  the  timbers 
which  held  up  the  rock  and  dirt  of  the  hanging-wall,  and  thus 
allowing  the  rock  and  dirt  to  run  in  on  the  stopes  and  fill  them 
and  cave  them  in,  and  make  the  levels  of  the  mine  very  dan- 
gerous for  men  to  work  therein  by  reason  of  the  supports,  the 
stulls,  being  blown  out  from  the  roof  of  the  chutes  and  levels, 
and  that  the  wrecking  began  in  the  lower  levels  of  the  mine. 
The  evidence  also  shows  that  the  men  then  working  in  the 
mine  were  removed  to  other  parts  of  the  mine  while  the  mali- 
cious blasting  was  being  done,  from  which  it  would  appear 
that  those  doing  this  work  did  not  intend  to  injure  the  men 
then  working  in  the  mine.  But  the  motive  of  the  persons 
engaged  in  the  wrecking  seemed  to  be  to  make  it  disagreeable 
and  dangerous  for  the  men  who  should  take  the  places  of  the 
wreckers,  for  they  knew  they  were  to  be  discharged  or  work 
under  a  new  boss.  There  was  a  large  force  of  men  at  work 
in  the  mine.  The  petitioner  was  the  boss,  with  power  to  move 
the  men  from  place  to  place  in  the  mine,  and  just  before  a 
certain  place  was  wrecked  the  men  were  moved  to  some  other 
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place,  with  only  the  petitioner  to  direct  them;  and  Holmes 
was  the  man  in  charge  of  the  blasting-powder  and  subject 
only  to  the  direction  of  petitioner  as  to  its  use.  The  circum- 
stances under  which  the  wrecking  of  the  mine  was  accom- 
plished are  shown  by  other  witnesses  than  Holmes  to  be  such 
that  it  was  next  to  impossible  for  the  work  of  destruction  to 
have  been  done  by  another  without  the  knowledge,  yes,  and 
the  direction  of  the  petitioner.  The  evidence  of  the  witnesses 
N.  Jakuliza,  A,  Prothero,  J.  W.  Ling,  Martinovich,  Arnold 
Adams,  and  Thomas  Pulton,  taken  together,  tends  in  a  strong 
degree  to  identify  the  petitioner  as  one  of  the  guilty  parties 
and  tends  to  connect  him  with  the  commission  of  the  offense. 
The  evidence  produced  upon  the  preliminary  examination,  in- 
dependent of  that  given  by  the  accomplice  Holmes,  would 
probably  not  be  suiScient  to  show  beyond  a  reasonable  doubt 
the  guilt  of  petitioner,  but,  in  order  to  hold  the  defendant  and 
to  put  him  on  his  trial,  the  conmiitting  magistrate  is  not  re- 
quired to  find  evidence  suflScient  to  warrant  a  conviction.  All 
that  is  required  is,  that  there  be  sufficient  legal  evidence  to 
make  it  appear  that  ''a  public  ofPense  has  been  committed 
and  there  is  sufficient  cause  to  believe  the  defendant  guilty 
thereof." 

There  was  then  sufficient  evidence  to  warrant  the  justice  in 
holding  the  petitioner  and  committing  him  for  triaL 

The  petitioner  is  remanded. 

McLaughlin,  J.,  and  Chipman,  P.  J.,  concurred 


p^o.  71.     Second  Appellate  District.— Aaguat  11,  1905.] 

C.   W.   FRENCH,   Respondent,    v.   PACIFIC    ELECTRIC 
RAILWAY  COMPANY.  Appellant 

KaouaiNCB — Injuht  to  Pabskngdi  whuje  Aijohting  feom  Stbkxt-Gab 

Issue — Instbuctions — Bukdem     of    PBOor. — In   an    action    for 

in  juries  Bostained  by  being  thrown  to  the  ground  while  alighting 
from  a  street-car,  where  the  sole  iflsue  was  as  to  whether  the  car 
started  while  the  plaintiff  was  alighting,  or  whether  he  voluntarily 
alighted  while  the  car  was  in  motion,  and  instructions  were  fully 
given  upon  the  subject  of  contributory  negligence  urged  by  the  de- 
I  QaL  App.— S6 
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fendant,  an  instruction  that  the  burden  of  proof  is  upon  the  plain- 
tiff to  show  that  the  injury  was  eaosed  by  the  act  of  the  carrier  in 
operating  the  instrumentalities  employed  in  its  business,  and  that 
if  this  be  shown  by  a  fair  preponderance  of  all  the  evidence,  then 
there  is  a  presumption  of  negligence,  which  throws  upon  the  carrier 
the  burden  of  showing  that  the  injury  was  sustained  without  any 
negligence  on  his  part,  was  proper,  and  did  not  take  the  issue 
from  the  jury  or  mislead  them  as  to  the  issue. 

Id. — ^BXFUSAL   OF    DxTENDAMT'S    BsQUBSIV— MlSI^ADINe    iNSTBUOnOMw — 

There  was  no  error  of  which  the  defendant  can  complain  in  refusing 
a  requested  instruction,  that  in  a  ease  of  this  character  the  burden 
of  proving  n^ligence  rests  upon  the  plaintiff,  and  that  he  must 
proTC  the  negligence  by  a  preponderance  of  evidence,  as  it  might 
naturally  be  understood  l^  the  jury  as  contradicting  the  instruction 
given  upon  the  burden  of  proof,  and  would  serve  to  mislead  the 
jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  M. 
T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bicknell,  Gibson  &  Trask,  Dunn  &  Crutcher,  Norman  S. 
Sterry,  and  Edward  P.  Bacon,  for  Appellant 

The  instruction  given  was  misleading.  It  did  not  give  the 
proper  limitation  of  the  doctrine  of  imputable  negligence,  or 
presumption  of  negligence  from  injury,  which  rests  upon  the 
doctrine  of  probabilities.  (Harrison  v.  Sutter-Street  By.  Co., 
134  Cal.  549-552,  66  Pae.  787;  Dressier  v.  Citizens'  8t  By. 
Co.,  19  InA  App.  383,  47  N.  B.  651;  Herstine  v.  Lehigh 
Valley  B.  Co.,  151  Pa.  St  244,  25  Atl.  104;  Denver  etc.  Ry. 
Co.  V.  Fotheringham,  11  Colo.  App.  410,  68  Pac.  978;  Chicago 
St.  Ry.  Co.  V.  Catline,  70  111.  App.  97 ;  Pennsylvania  By.  Co. 
V.  MacKinney,  (Pa.)  17  Atl.  14.)  The  burden  of  proof  upon 
the  plaintiff  does  not  shift.  {Lincoln  Traction  Co.  v.  Webb, 
(Neb.)  102  N.  W.  258;  United  Electric  Light  etc.  Co.  v.  State, 
(Md.)  60  Ati.  248;  Blahe  v.  Camden  Interstate  Ry.  Co.,  (W. 
Va.)  50  S.  E.  408;  Gardner  v.  Detroit  St.  Ry.  Co.,  99  Mich. 
182,  58  N.  W.  49-51;  Scott  v.  Wood,  81  Cal.  398,  22  Pac.  871; 
Kahn  v.  Triest-Rosenberg  Cap  Co.,  139  Cal.  340,  345,  73  Pac. 
164;  Patterson  v.  San  Francisco  etc.  Ry.  Co.,  147  Cal.  178,  81 
Pac  531.)  The  court  erred  in  refusing  the  instruction  re- 
quested by  defendant.     {Pry^  v.  Metropolitan  St.  B^.  Co., 
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85  Mo.  App.  367 ;  Cincinnati  etc.  Ry,  Co.  v.  McClain,  148  Ind. 
188,  44  N.  E.  306,  308 ;  and  cases  last  before  cited;  Code  Civ. 
Proc.,  sec.  2061,  subd.  4.) 

John  W.  Kemp,  for  Respondent 

The  instmction  given  stated  a  correct  role  of  law.  {Mc- 
Currie  v.  Southern  Pacific  Co.,  122  Cal.  558,  561,  55  Pac.  324, 
and  cases  cited;  Harrison  v.  StUter-Street  By.  Co.,  134  Cal. 
549,  66  Pac  787 ;  Judson  v.  Oiant  Powder  Co.,  107  Cal.  545, 
48  Am.  St  Rep.  146,  40  Pac.  1020;  Babcock  v.  Los  Angeles 
Traction  Co.,  128  Cal.  173,  177,  178,  60  Pac  780;  Osgood  v. 
Los  Angeles  etc.  Co.,  137  CaL  280,  283,  94  Am.  St  Rep.  171, 
70  Pac  169;  MacDougaU  v.  Central  B.  B.  Co.,  63  Cal.  432; 
Baub  V.  Los  Angeles  Terminal  By.  Co.,  103  Cal.  473,  37  Pac. 
374;  Kahn  v.  Triest-Bosenberg  Cap  Co.,  139  Cal.  340,  73  Pac. 
164.)  No  injury  could  have  resulted  from  the  failure  to  give 
defendant's  requested  instruction. 

SMITH,  J. — This  is  a  suit  for  damages  alleged  to  have 
been  suffered  by  the  plaintiff  from  injuries  caused  by  his 
being  thrown  to  the  ground  while  alighting  from  one  of  de- 
fendant's cars.  There  was  evidence  on  the  part  of  the  plain- 
tiff tending  to  show  that  while  alighting  from  the  car,  after 
it  had  stopped,  the  car  was  suddenly  started  forward,  and 
that  he  was  thereby  thrown  violently  to  the  street.  On  behalf 
of  defendant,  there  was  evidence  tending  to  prove  that  plain- 
tiff alighted  while  the  car  was  in  motion. 

The  court  instructed  the  jury  (among  other  instructions) 
as  follows : 

**Tou  are  instructed  that  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  the  injury  to  a  passenger  was  caused 
by  the  act  of  the  carrier  in  operating  the  instrumentalities 
employed  in  its  business.  If  this  be  shown  by  a  fair  pre- 
ponderance of  all  the  evidence,  then  there  is  a  presumption 
of  negligence  which  throws  upon  the  carrier  the  burden  of 
showing  that  the  injury  was  sustained  without  any  negligence 
upon  his  part." 

And  the  following  instruction,  asked  for  by  the  defendant, 
was  refused : 

''The  court  instructs  the  jury  that  the  plaintiff  in  tins 
aokion  seeks  to  recover  damages  soBtained  by  reason  of  in- 
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juries  to  him,  on  account  of  the  alleged  negligence  of  the 
defendant,  its  agents  and  employees,  and  you  are  instructed 
that  in  a  case  of  this  character  the  burden  of  proving  negli- 
gence rests  upon  the  plaintiff,  and  he  must  prove  the  negli- 
gence alleged  in  the  complaint  by  a  preponderance  of  evi- 
dence,*' 

The  case  was  tried  by  a  jury,  and  verdict  was  for  the  plain- 
tiff. The  appeal  is  from  the  judgment  entered  on  the  verdict 
and  from  an  order  de^nying  the  defendant's  motion  for  a  new 
trial. 

The  sole  errors  complained  of  are  the  giving  of  the  former 
and  the  refusal  of  the  latter  of  the  instructions  quoted. 

As  to  the  instruction  given,  it  is  urged  by  the  appellant, 
and  is  not  denied,  ''that  there  was  but  one  issue  in  the  case, 
viz.:  Was  the  ear  started  while  the  plaintiff  was  alighting 
therefrom,  as  he  claimed,  or  did  he  voluntarily  alight  there- 
from while  it  was  in  motion,  as  the  defendant  claimed?" 

The  objection  urged  by  the  appellant  to  the  instruction  is 
in  effect  that  it  took  this  issue  from  the  jury.  But  this  is 
obviously  not  the  case.  If  the  plaintiff  was  injured  by  alight- 
ing from  the  car,  while  it  was  in  motion,  or  if  there  was  any 
contributory  negligence  of  any  kind  proven,  then  the  injury 
was  not  caused  '*by  the  act  of  the  carrier  in  operating  the 
instrumentalities  employed  in  its  business";  and  the  instruc- 
tion could  have  no  application.  Accordingly,  the  jury  were 
explicitly  instructed,  in  effect,  that  a  passenger  who  volun- 
tarily alights  from  a  car  when  in  motion  assumes  the  risks 
thereof,  and  cannot  recover  for  any  injuries  sustained  thereby, 
and  that  if  the  jury  believe  from  the  evidence  that  the  plain- 
tiff alighted  from  the  car  while  in  motion,  and  was  thereby 
injured,  then  he  was  guilty  of  such  negligence  as  to  preclude 
a  recovery;  and  there  were  other  explicit  instructions  to  the 
same  effect.  The  jurj^  therefore,  could  not  have  been  misled 
as  to  the  issues  submitted  to  them.  Nor,  as  the  law  is  estab- 
lished in  this  state,  do  we  think  any  objection  can  be  urged 
to  the  instruction.  {McCurrie  v.  Southern  Pacific  Co.,  122 
Cal.  558,  [55  Pac.  324],  and  cases  cited;  Babcock  v.  Los  An- 
geles Traction  Co.,  128  Cal.  173,  [60  Pac.  780]  ;  Harrison  v. 
Sutter-Street  Ry.  Co.,  134  Cal.  549,  [66  Pac.  787] ;  Osgood 
V.  Los  Angeles  etc.  Co.,  137  Cal.  280,  [94  Am.  St.  Rep.  171, 
70  Pac.  169].)     It  18  unnecessary,  therefore,  to  examine  criti- 
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callj  the  cajBes  cited  from  other  states.  But  it  may  be  observed 
that  the  instruction  involved  in  Chicago  Street  By.  Co,  v. 
Catline,  70  111.  App.  97,  was  essentially  different  from  the 
one  given  in  this  case,  and  that  under  the  authorities  cited, 
the  decision  in  Denver  etc.  By.  Co.  v.  Fofheringham,  11  Colo, 
ipp.  410,  [68  Pac.  978],  cannot  be  regarded  as  law  in  this 
state. 

As  to  the  instruction  refused,  we  see  no  error;  or,  at  least, 
no  error  of  which  the  appellant  can  complain.  There  was, 
as  claimed  by  the  appellant,  but  one  issue  in  the  case,  and  on 
this  issue  the  jury  were  fully  instructed  by  the  instructions 
given  at  the  request  of  defendant  already  referred  to.  To 
have  given  the  instruction  asked  for  would,  therefore,  have 
served  only  to  confuse  the  jury  as  to  the  only  issue  before 
them.  The  case  of  Eahn  v.  Triest-Bosenberg  Cap  Co.,  139 
CaL  345,  [73  Pac.  164],  and  the  case  of  Patterson  v.  San 
Francisco  etc.  Electric  By.  Co.,  147  CaL  178,  [81  Pac.  531], 
have  no  application.  It  may  be  admitted  that,  had  the  in- 
struction been  given,  it  might  (in  view  of  the  ambiguous 
nature  of  the  term  "burden  of  proving")  have  been  so  con- 
strued as  not  to  be  in  conflict  with  the  instruction  given. 
(Scott  V.  Wood,  81  Cal.  398,  [22  Pac.  871].)  But  in  its  most 
natural  construction,  and  in  the  construction  that  would  most 
probably  have  been  given  to  it  by  the  jury,  it  would  be  con- 
tradictory; and,  as  there  was  but  the  one  issue  before  the 
jury,  it  could  have  but  served  to  mislead  them. 

The  judgment  and  order  appealed  from  are  affirmed. 

Gray,  P.  J.,  and  Allen,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  6,  1905. 
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[No.  128.    Tint  Appelate  Distrlet. — ^Angost  12,  1905.] 

MARGARET    MoKENZIE,    Respondent,    v.    BOARD    OF 
EDUCATION,  etc.,  et  aL,  Appellants. 

Gbbtiorabi — ^Limitations  of  Wbit. — ^The  writ  of  certiorari  only  goes  to 
the  qaeBtion  of  jurisdiction  or  authority  of  an  inferior  tribunal, 
board,  or  officer  exercising  judicial  functions  where  there  is  no 
oOaer  adequate  remedy.  It  is  not  a  writ  of  error,  nor  can  it  be 
used  to  determine  the  sufficiency  of  OTidenee  to  sustain  a  decision 
complained  of  if  made  within  the  limits  of  juxisdiction. 

School  Law — San  F&aitcisoo  Chabtkb— Pownt  op  Boabd  of  Educa- 
tion TO  Dbixbxini  Gha&oes  against  Tiachkr. — ^The  board  of 
education  of  the  city  and  county  of  San  Francisco  has  power  to 
hear  and  detennine  charges  made  in  writing  by  citizens  against 
a  teacher  employed  by  the  board,  notwithstanding  the  provision 
in  the  charter  that  the  superintendent  must  prefer  charges  after 
investigation.  The  charter  is  controlled  by  the  general  school  law 
in  so  far  as  they  are  inconsistent;  but  the  general  power  given  by 
the  charter  to  the  board  of  education  to  investigate  charges  is  in 
harmony  with  the  school  law,  and  is  broad  enough  to  include  any 
charges  for  which  a  teacher  may  be  removed. 

In. — SnpxsiNTSNDSNT  A  County  Officeb — ^Dunss  not  Fixed  bt 
Chabteb. — The  superintendent  of  schools  of  the  dty  and  county 
of  San  Franciseo  is  a  county  officer  whose  duties  are  prescribed 
by  section  1543  of  the  Political  Code,  and  the  charter  of  the  city 
and  county  cannot  impose  duties  upon  him  as  such  county  officer. 

APPEAL  from  a  judgment  of  the  Sni>erior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judf^e. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Percy  V.  Long,  City  Attorney,  for  Appellants. 

S.  y.  Costello,  and  Campbell,  Metson  &  Campbell,  for  Re- 
spondent. 

COOPER,  J. — ^This  was  an  application  by  respondent  as 
petitioner  to  the  superior  court  for  a  writ  of  certiorari,  for 
the  purpose  of  vacating  and  annulling  an  order  or  resolution 
made  by  defendants  in  their  official  capacity  as  the  board  of 
education  of  the  city  and  county  of  San  Francisco,  dismiss- 
ing the  petitioner  from  her  jKMdtion  as  teacher  in  the  school 
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department  of  the  public  schools  of  said  city  and  county.  The 
appellants,  having  made  a  return  to  the  writ  setting  forth  the 
procedings  in  full,  the  court,  upon  motion  of  petitioner, 
made  an  order  granting  the  writ  as  prayed,  and  judgment 
was  accordingly  entered.     This  appeal  is  from  the  judgment. 

The  writ  of  certiorari  will  only  be  granted  when  an  in- 
ferior tribunal,  board,  or  officer,  exercising  judicial  functions, 
has  exceeded  the  jurisdiction  of  such  tribunal,  board,  or  of- 
ficer, and  there  is  no  appeal  nor,  in  the  judgment  of  the  court, 
any  plain,  speedy,  and  adequate  remedy.  It  cannot  be  ex- 
tended further  than  to  determine  whether  the  inferior  tri- 
bunal, board,  or  officer  has  regularly  pursued  the  authority  of 
such  tribunid,  board,  or  officer.  It  is  not  a  writ  of  error.  Its 
purpose  is  not  to  consider  errors  or  irregularities  committed 
in  the  exercise  of  an  admitted  jurisdiction,  nor  to  correct  mis- 
takes of  law  in  conducting  a  proceeding  of  which  the  inferior 
tribunal,  board,  or  officer  had  jurisdiction.  Nor  can  it  be 
used  for  the  purpose  of  determining  whether  or  not  the  evi- 
dence was  sufficient  to  support  the  particular  order,  resolu- 
tion or  matter  complained  of,  provided  the  law  and  the 
machinery  employed  were  such  as  to  give  the  inferior  tri- 
bunal jurisdiction. 

In  this  case  the  defendants  as  a  board  of  education  heard 
and  determined  charges  against  the  petitioner  in  regard  to 
her  unfitness  to  teach.  They  had  jurisdiction  to  hear  and  de- 
termine said  charges  if  properly  made  (PoL  Code,  sees.  1791, 
1793;  Kennedy  v.  Board  of  Education,  82  Cal.  490,  [22  Pac. 
1042].)  This  is  not  controverted  by  respondent,  but  it  is 
claimed  that  the  board  of  education  never  acquired  jurisdic- 
tion because  the  method  provided  by  the  charter  of  the  cit^ 
and  county  of  San  Francisco  as  to  making  the  charges  is  the 
only  method  provided  and  the  source  of  the  power  of  the 
board  to  act,  and  that  the  charges  were  not  made  as  provided 
by  the  charter.  If  the  charter  of  the  city  and  county  of  San 
Francisco  were  the  only  law  upon  the  question,  there  wouM 
be  much  force  in  respondent's  contention.  The  legislature, 
under  the  constitution,  has  provided  a  general  S3rstem  in 
regard  to  the  common  schools,  and  prescribed  the  duties  o^ 
boards  of  education  in  counties  and  cities  and  counties  of  the 
state.  The  general  laws  passed  by  the  legislature  are  para- 
moanty  and  in  case  any  provision  of  the  charter  of  any  dty 
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conflicts  with  the  general  laws  as  to  matters  pertaining  to 
the  public  schools,  the  charter  must  give  way  to  the  general 
law.  Bnt  the  charter  of  a  city  or  dty  and  county  may  make 
additional  provisions,  or  provide  for  matters  not  enumerated 
in  the  general  law,  provided  such  provisions  are  not  in  con- 
flict with  the  general  law.  {Kennedy  v.  MMer,  97  Cal.  434, 
[32  Pac.  558].)  It  is  the  duty  of  the  court  in  all  cases  to 
consider  the  different  provisions  of  the  charter  of  a  dty  or 
city  and  county  and  the  general  law,  so  as  to  make  them 
harmonize,  if  possible,  and  give  effect  to  each  if  it  can  be 
done.  We  find  no  difficulty  in  this  case  in  so  harmonizing 
them,  and  holding  that  the  board  of  education  had  jurisdic- 
tion upon  the  written  charges  made  by  citizens. 

The  laws  of  the  state  provide  that  boards  of  education  may 
dismiss  teachers  for  insubordination,  inunoral  or  unprofes- 
sional conduct,  profanity,  or  evident  unfitness  to  teach.  (Pol. 
Code,  sees.  1791,  1793.)  The  charter  of  the  city  and  county 
of  San  Francisco  provides  (art  Vn,  chap.  3,  sees.  1-5) :  **In 
addition  to  the  powers  conferred  by  the  general  laws  of  the 
state,  the  board  of  education  shall  have  power  ...  to  pro- 
mote, transfer  and  dismiss  teachers;  but  no  teacher  in  the 
department  at  the  time  of  the  adoption  of  this  charter,  or 
who  shall  be  hereafter  appointed,  shall  be  dismissed  by  the 
department  except  for  insubordination,  immoral  or  unpro- 
fessional conduct,  or  evident  unfitness  for  teaching.  .  .  . 
Nothing  in  this  section  shall  be  construed  to  prevent  the 
board  from  removing  teachers  holding  only  special  certifi- 
cates or  serving  a  probationary  term.  Charges  against  teach- 
ers must  be  formally  made  by  the  superintendent  after  due 
investigation,  and  shall  be  finally  passed  upon  by  the  board 
after  giving  the  accused  teacher  due  hearing.  ...  To  investi- 
gate charges  against  any  person  connected  with  or  in  the 
employ  of  the  school  department,  and  to  take  testimony  in 
such  investigations." 

While  the  above-quoted  provisions  attempt  to  make  it  the 
duty  of  the  superintendent  to  make  formal  charges  against 
teachers,  they  do  not  make  it  essential  that  the  board  of  edu- 
cation investigate  only  in  cases  where  the  superintendent 
makes  the  charges.  The  board  is  not  prohibited  from  acting 
in  cases  where  no  formal  charges  are  made  by  the  superin- 
tendent.   On  the  other  hand,  it  is  expressly  stated  that  these 
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powers  conferred  on  the  board  of  education  are  "in  addition 
to  the  powers  conferred  by  the  general  laws  of  the  state." 
And  after  the  nse  of  the  clause  attempting  to  make  it  the 
duty  of  the  superintendent  to  make  formal  nharges,  in  subdi- 
vision 5  of  section  1  of  the  chapter  of  the  charter  pertaining 
to  the  matter,  the  board  is  given  power  **To  investigate 
charges  against  any  person  connected  with  or  in  the  employ 
of  the  school  department,  and  to  take  testimony  in  such  in- 
vestigations." 

This  does  not  confine  the  board  to  charges  made  by  the 
superintendent,  but  is  broad  enough  to  include  any  charges 
for  which  a  teacher  may  be  removed. 

The  superintendent  might  decline  to  make  the  formal 
charges,  but  that  does  not  deprive  the  board  of  the  i)ower  of 
investigating  charges  made  by  some  one  else.  Such  was  not 
the  intent  of  the  framers  of  the  charter.  If  such  were  the 
law  it  might,  in  many  cases,  leave  the  board  powerless  to  re- 
move a  teacher  for  immorality,  intemperance,  or  any  other 
cause.  The  superintendent  might,  through  favoritism  or  cor- 
rupt influences,  refuse  to  make  any  formal  charges,  and,  ac- 
cording to  petitioner's  contention,  the  board  would  be  power- 
less. Not  only  this,  but  the  superintendent  of  schools  is  a 
county  officer.  The  charter  of  the  dty  cannot  impose  duties 
upon  him  as  such  county  officer.  His  duties  are  prescribed 
by  section  1543  of  the  Political  Code,  and  we  look  in  vain  in 
that  section  for  any  language  making  it  his  duty  to  prefer 
charges  against  teachers.  Counsel  for  petitioner  claims  that 
the  duty  is  included  in  the  words  **To  superintend  the  schools 
of  the  county."  To  superintend  the  schools  does  not  mean 
**to  make  charges  against  teachers"  any  more  than  it  could 
be  held  to  mean  that  the  superintendent  should  prosecute  all 
teachers  or  pupils  in  his  county  for  violation  of  the  criminal 
laws. 

As  our  conclusion  is  that  the  board  of  education  did  not  ex- 
ceed its  jurisdiction,  this  inquiry  need  go  no  further. 

The  judgment  is  reversed,  and  the  trial  court  directed  to 
dismiss  the  petition. 

Harrison,  P.  J^  and  Hall,  J^  concurred. 

A  petition  for  a  rdiearing  of  this  cause  was  denied  by  the 
district  eoazt  of  appeal  an  September  U,  1905,  and  a  peti- 
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tion  to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  October  11,  1905. 


[No.  19.    Pint  Appellate  Distziet— Angost  12,  1905.] 

MABGABET  MoKENZIE,  Appdlant,  v.  BOABD  OF  BDU- 
CATION,  ete^  et  aL,  Bespondents. 

Mawpamus — BMTOEATfow  OP  DiBin«8B)  TXAaHiB— >Drrs8Ti8Anov  or 
Ghaegbs — Cass  ArrmMiBw— A  writ  of  mmndate  wiU  not  lie  to 
eompel  the  reBtoimtion  of  a  teacher  diBmiiwed  upon  written  charges 
made  by  eituene  after  inyestigation  thereof  by  the  board  of  educa- 
tion without  ohargcB  preferred  by  the  eoonty  snperintendent  of 
eehools.  (The  ease  of  MeK^ngiB  t.  Board  of  Education  eto.  et  oL, 
amtOf  p.   i06y   applied   and  affirmed.) 

APPEAL  from  a  judgment  of  the  Sux>erior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

S.  y.  CosteUo,  and  Campbell,  Metson  &  Campbell,  for  Ap- 
pellant. 

Percy  V.  Long,  City  Attorney,  for  Bespondents. 

COOPEB,  J. — This  is  an  application  by  petitioner  for  a 
writ  of  mandate  against  respondents  as  the  board  of  educa- 
tion of  the  dty  and  county  of  San  Francisco,  to  compel  said 
board  to  restore  her  to  her  position  as  teacher  in  the  public 
schools  of  said  city  and  county.  The  trial  court  denied  the 
petition,  and  judgment  was  accordingly  entered  in  favor  of 
respondents.  From  the  judgment  petitioner  prosecutes  this 
appeaL 

The  contention  of  appelant  is,  that  the  board  of  educa- 
tion had  DO  jurisdiction  in  the  matter  of  hearing  testimony, 
for  the  reason  that  no  formal  charges  had  been  presented 
against  her  by  the  county  superintendent.  This  contention 
has  been  disposed  of  against  appellant  in  the  case  of  Margaret 
MeKmusie  v.  Board  of  Education  of  the  City  and  County  of 
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San  Francisco,  (No.  128),  ante,  p.  406,  this  day  decided,  and 
for  the  reasons  therein  stated  the  judgment  in  this  case  is 
affirmed. 

Harrison,  P.  J.,  and  Hall,  J.,  concorred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  September  11,  1905,  and  a  peti- 
tion to  have  the  cause  heard  in  the  supreme  court  after  judg- 
ment in  the  district  court  of  appeal  was  denied  by  the 
Bopreme  court  on  October  11, 190S. 


[Crim.    Ko.    14.    8«eoiHl    Appe&te    District.— Angost    IS,    1905.] 

THE  PEOPLE,  Respondent,  v.  JAMES  COWAN,  Appel- 
lant 

Gbuonal  Law— Bkmabk  bt  Judge — ^Ebsob  without  Pkxjudice. — ^In  a 
erimiiml  proseeution  an  improper  statemeiit  made  by  the  judge 
during  the  eouree  of  the  trial  in  the  presence  and  hearing  of  the 
jury,  as  to  the  effect  of  certain  evidence,  which  could  only  have 
been  favorable  to  the  defendant's  theory  of  the  case,  is  without 
prejudice. 

Id. — Gboss-Ezajohatioh — ^Fratkbhal  Bxultion. — ^It  is  permissible 
upon  cross-examination  to  show  the  fact  of  relationship,  fraternal 
or  otherwise,  existing  between  the  witness  and  the  party  in  whose 
interest  he  is  called,  as  tending  to  affect  his  credibility. 

Id. — ^MuBDxa  and  Mamslaoohctb — OoNSPiaAOT — ^iNsnucnoNS. — ^In  a 
proeeeatioii  for  murder,  where  the  evidence  showed  that  the  defend- 
ant was  one  of  several  eonspiratorB  who  were  prepared  to  go  to 
any  cBcteai  to  carry  out  their  unlawful  design,  and  had  so  agreed, 
and  that  the  deceased  was  killed  during  the  carrying  out  of  such 
design,  it  is  proper  to  charge  the  jury  in  effect  that  if  such  a 
eonspiraey  existed,  and  the  same  was  established  beyond  a  reason- 
able doubt,  and  that  the  deceased  was  killed  by  a  shot  fired  in 
furtherance  of  the  unlawful  design,  they  should  find  the  defendant 
guilty,  notwithstanding  they  might  have  a  reasonable  doubt  as  to 
whether  the  defendant  actual^  fired  the  fatal  shot. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kern 
County  and  from  an  order  refusing  a  new  triaL  J.  W. 
MahfiB,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Matthew  S.  Platz,  for  Appellant 

U.  S.  Webb,  Attorney-General,  C.  N.  Post,  Assistant  At- 
torney-General, and  J.  0.  Daly,  Deputy  Attorney-General, 
for  Bespondenl 

ALLEN,  J. — ^Defendant  was  by  information  accused  of 
murder,  and  was  convicted  of  manslaughter;  and  from  the 
judgment  and  order  denying  a  new  trial  he  prosecutes  this 
appeal 

The  record  discloses  that  defendant  and  a  number  of  others 
conspired  together  to  commit  an  unlawful  act,  by  taking  for- 
cibly from  a  jail  the  deceased,  who  was  a  prisoner  therein, 
and  applying  to  his  person  a  coat  of  tar  and  feathers.  After 
such  a  conspiracy  was  formed,  the  defendant  armed  himsell: 
with  a  gun  and  joined  his  co-conspirators  at  the  jail,  where 
the  same  was  broken  open  and  the  prisoner  rushed  therefrom 
into  the  crowd  of  conspirators  on  the  outside.  Shortly  after 
he  emerged  from  the  building,  and  when  the  deceased  was  but 
a  few  feet  therefrom,  a  shot  was  fired  by  the  defendant  at 
him,  and  almost  immediately  thereafter  he  was  grappled  by 
another  one  of  the  crowd,  and  while  engaged  in  a  scuffle  with 
the  party  who  had  seized  hold  of  him,  another  shot  was  fired 
and  the  deceased  thereupon  sank  to  the  ground,  or  was 
thrown  down  by  his  assailant,  his  clothing  torn  from  his  body, 
and  crude  oil  and  feathers  applied.  The  deceased  was  then 
carried  back  to  the  jail  building  and  the  crowd  separated.  It 
is  evident  from  the  character  of  the  injury  inflicted  by  the 
fatal  shot  that  the  deceased  was  dying,  if  not  already  dead, 
when  the  oil  and  feathers  were  applied.  The  testimony  is 
convincing  that  defendant  actually  fired  the  first  shot,  and 
there  was  ample  testimony  to  justify  the  jury  in  determining 
that  he  fired  the  second  shot  as  well.  Strange  as  it  may  seem, 
it  appears  affirmatively  from  the  record  that  none  of  the  par- 
ticipants were  punished,  or  any  attempt  made  in  that  direc- 
tion by  the  authorities,  except  this  proceeding  against  defend- 
ant, in  which  case  the  jury  satisfied  its  conscience  by  a  verdict 
of  manslaughter. 

Notwithstanding  the  brutal  character  of  the  crime,  and  the 
vndoabted  guilt  of  the  dftfwidant,  he,  nevortbeksa,  on  this 
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appeal  insists  that  the  judgment  shonld  be  reversed  upon 
pnrely  technical  gronnds.  Chief  among  these  is,  that  the 
eonrt  erred  in  expressing  an  opinion  as  to  the  weight  of  evi- 
dence in  the  presence  and  hearing  of  the  jury.  This  state- 
ment was  induced  by  reason  of  expert  testimony  to  the  effect 
that  it  was  not  possible  for  deceased,  owing  to  the  character 
of  the  wounds,  to  have  taken  a  step  after  being  shot,  that 
paral}^  must  have  necessarily  ensued  immediately.  The 
statement  of  the  court  was  in  effect  that  it  was  evident  that 
he  was  not  paralyzed  when  he  was  running,  nor  when  he  was 
scuffing  with  his  assailant  If  there  was  any  error  or  impro- 
priety in  such  statement,  it  was  in  support  of  defendant's 
theory,  who  was  seeking  to  establish  that,  while  he  did  fire 
the  first  shot,  some  one  else  fired  the  second.  The  effect  of 
this  statement  of  the  court  could  only  have  been  favorable  to 
defendant's  theory,  and  he  should  not  be  heard  to  complain. 

The  next  objection  is,  that  the  action  of  the  trial  court  in 
permitting  the  district  attorney  to  interrogate  a  witness  as 
to  his  membership  in  the  same  miners*  union  of  which  de- 
fendant was  a  member  was  error.  This  was  perfectly  com- 
petent. II  is  permissible  upon  cross-examination  to  show  the 
fact  of  relationship,  fraternal  or  otherwise,  existing  between 
the  witness  and  the  party  in  whose  interest  he  is  called,  as 
tending  to  affect  his  credibility.  For  the  purpose  of  fully 
weighing  the  evidence  of  any  witness,  the  jury  are  entitled 
to  know  his  bias  or  feelings  in  the  case,  if  any  there  be. 
{People  V.  Wcmg  Chuey,  117  Cal.  626,  [49  Pac.  833].)  It  is 
elementary  that  the  state  of  mind  of  a  witness  as  to  his 
friendship  or  hostility  towards  the  parties  is  proper  matter 
for  investigation.  {People  v.  Thomson,  92  Cal.  509,  [28  Pac. 
589].) 

It  is  insisted  further  that  the  court  erred  in  certain  of  its 
charges  to  the  jury.  The  crime  charged  was  murder.  There 
was  evidence  received  and  circumstances  shown  to  exist  war- 
ranting the  conclusion  that  the  conspirators  were  prepared  to 
go  to  any  extent  to  carry  out  their  unlawful  design,  and  had 
so  agreed.  That  a  mob  formed  to  commit  an  outrage  upon  a 
defenseless  prisoner  is  found  to  be  armed  with  dea<lly 
weajwns  is  a  strong  circumstance  tending  to  show  that  their 
determination  and  understanding  was  that,  if  need  be,  deadly 
weapons  would  be  used  to  effectuate  their  design.      Under 
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these  cireomstanees,  it  was  entirely  proper  to  charge  the  J1117 
that,  if  such  a  conspiracy  existed,  and  to  the  extent  last 
above  stated,  "and  the  same  was  established  beyond  a  reason- 
able donbt,  that  even  should  you  still  have  a  reasonable  doubt 
in  your  minds  as  to  whether  defendant  actually  fired  the  shot 
that  killed  the  deceased,  and  still  you  believe  beyond  a  rea- 
sonable doubt  he  fired  a  shot  feloniously  at  the  deceased,  and 
about  the  same  time,  or  shortly  afterwards,  another  shot  was 
feloniously  and  with  malice  aforethought  fired  at  the  de- 
ceased, which  caused  his  death,  and  that  said  shot  was  fired 
feloniously  in  furtherance  of  the  unlawful  design  and  con- 
spiracy so  entered  into  by  defendant  and  the  other  person  or 
persons,  that  under  such  circumstances  it  will  be  the  duty  of 
the  jury  to  find  the  defendant  guilty,  and  then  to  determine 
from  the  evidence  and  instructions  of  the  court  whether  it  is 
murder  in  the  first  degree,  murder  in  the  second  degree,  or 
manslaughter. "  We  perceive  no  error  in  this,  or  in  any  of  the 
instructions  given  by  the  court  (People  v.  Holmes,  118  Cal. 
456,  [50Pac.  675].) 

There  was  no  error  in  refusing  a  new  trial,  the  application 
for  which  was  based  upon  the  ground  of  newly  discovered 
evidence,  where  it  appears  that  such  newly  discovered  evi- 
dence is  cumulative  only  in  its  character. 

Judgment  and  order  affirmed 

Gray,  P,  J.,  and  Smith,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  October  6,  1905. 


fCHiiL  Ko.  1.    Seeond  Appellate  Bistrlet. — Af^fmrt  15,  1905.] 
THE  PEOPLE,  Bespondoit,  v.  ARCHIE  HILL,  Appellant 

Cbiional  Law — Appeal — Assist  or  Judoxknt — ^Vkbdigt. — ^In  a  emn- 
inal  proseeotion  an  appeal  does  not  lie  from  a  motion  in  anest 
of  judgment  nor  from  the  verdict. 

Id. — ^MuB3»Ea— CoHniomffG   SvmsNCX. — In   a   proeeeution   for 
I  tlM  eridenee  ii  eonflieting  ae  to  whether  the  erime  ( 
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was  manBlaiigbter  or  murder  in  the  first  degree,  a  verdict  eonvieting 
the  defendant  of  the  latter  offense  will  not  be  disturbed  on  appeal 
on  the  ground  of  the  insnflcienejr  of  the  evidence  to  sustain  it. 

Id. — Admissions — Instsuctions. — In  sneh  a  proeeeation,  where  oral 
admissions  of  the  defendant  made  to  the  officers  soon  after  his 
arrest,  had  been  placed  in  evidence  through  the  testimony  of  the 
ofl&eers,  it  was  not  error  to  instmet  the  jury  "that  the  evidence 
of  certain  witnesses  as  to  oral  admissions  or  statements  of  the 
defendant  alleged  to  have  been  made  to  them  should  be  received 
with  great  caution  and  viewed  with  scrutiny,  and  that  in  consider- 
ing such  testimony  you  should  take  into  consideration  the  surround- 
ing circumstances  and  surroundings  of  defendant  and  the  probability 
or  improbability  of  his  having  made  such  statements."  Sneh 
instruction,  even  if  erroneous,  was  favorable  to  the  defendant. 

Id. — ^WxiGHT  OF  Defbmdant's  EvmsNGE. — ^It  was  not  error  to  instruct 
the  jury  in  such  prosecution  as  follows:  "In  considering  the  weight 
and  effect  to  be  given  to  the  evidence  of  the  defendant,  while  you 
may  consider  his  manner,  and  the  probability  of  his  statements 
taken  in  connection  with  all  the  evidence  in  the  case,  and  if  con- 
vincing and  carrying  with  it  a  belief  in  its  truth,  act  upon  it; 
if  not,  you  have  the  right  to  reject.  But  this  does  not  mean  that 
you  have  a  right  to  arbitrarily  reject  it.  And  in  judging  of  the 
defendant  who  has  testified  before  you  you  are  in  duty  bound 
to  presume  that  he  has  spoken  the  truth.  Unless  that  presumption 
has  been  legally  rqielled,  his  evidence  is  entitled  to  full  credit." 

Id. — iKSTBUcnoNS  Need  not  bb  Befeated. — An  instruction  requested 
by  the  defendant  as  to  the  law  of  self-defense  need  not  be  given 
if  it  has  already  been  given  in  substance. 

Id. — Testimony  of  Detendant. — ^It  was  not  error  to  refuse  an  instruc- 
tion requested  by  the  defendant  as  follows:  "The  object  of  the 
law  in  permitting  parties  charged  with  crime  to  testify  in  their 
own  behalf  is  not  merdy  to  enable  them  to  disclose  facts  wholly 
within  their  own  knowledge,  but  to  explain  their  own  acts  and 
motives  with  which  they  were  performed  and  to  explain,  if  need  be, 
wiiat  they  meant  or  intended  to  be  understood  as  meaning  by 
what  th^  may  have  said  or  done  at  the  time  of  the  alleged  crim- 
inal   occurrence." 

iDy — ^Evidence. — In  a  prosecution  for  the  murder  of  a  street-car  con- 
ductor, in  which  it  was  shown  that  the  killing  was  the  culmination 
of  a  dispute  between  the  defendant  and  the  conductor  as  to  whether 
the  defendant  had  on  a  previous  trip,  by  mistake,  given  the  con- 
ductor a  five-doUar  gold-piece  instead  of  a  nickle,  evidence  is 
admissible  that  the  conductor  when  taken  to  the  hospital  had  not 
a  five-dollar  piece  on  his  person. 

Id. — OoNFUCTiNO  Statements  of  Defendant. — In  such  a  case  evidence 
is  admissible  of  conflicting  statements  of  the  defendant  as  to 
Ihs  time  when  he  ajwowttd  the  kMS  of  the  fiw  doDaza. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  triaL  B. 
N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooart 

J.  G.  Bofisiter,  0.  L.  Shinn,  and  H.  H.  Api>el,  for  Apx>el- 
lant 

U.  S.  Webb,  Attorney-General,  and  C.  N.  Post,  Assistant 
Attorney-General,  for  Bespondent 

GBAY,  P.  J. — The  defendant  was  convicted  of  murder  in 
the  first  degree,  and  sentenced  to  imprisonment  for  life.  He 
appeals  from  the  judgment,  from  an  order  denying  him  a 
new  trial,  from  an  order  denying  his  motion  in  arrest  of 
judgment,  and  from  the  verdict  of  the  jury. 

The  appeals  from  the  order  denying  the  motion  in  arrest 
of  judgment  and  from  the  verdict  are  unauthorized  by  law, 
and  may  therefore  be  ignored. 

The  defendant  shot  and  killed  Wilbur  L.  Carlton,  a  street- 
car conductor,  in  the  city  of  Pasadena.  The  killing  was  the 
culmination  of  a  dispute  between  defendant  and  the  con- 
ductor as  to  whether  defendant  had,  on  a  previous  trip,  by 
mistake,  given  the  conductor  a  five-dollar  piece,  thinking  it 
was  a  nickeL 

1.  The  appellant  contends  that  the  evidence,  taking  the 
worst  view  of  it  for  defendant,  establishes  no  greater  crime 
than  that  of  manslaughter.  The  evidence  was  very  conflict- 
ing. The  testimony  of  one  set  of  eye-witnesses  to  tiie  contro- 
versy and  shooting  showed  that  the  defendant  shot  the  con- 
ductor without  any  previous  hostile  demonstrations  or  threats 
on  the  part  of  the  latter,  and  because  the  latter  denied  re- 
ceiving the  five  dollars  and  refused  to  restore  it  to  defendant 
Another  set  of  witnesses  testified  to  facts  showing  that  the 
conductor  violently  beat  the  defendant  in  the  face  and  on  the 
head  and  pushed  him  off  the  rapidly  moving  car,  and  that 
defendant  shot  only  after  the  beating  had  progressed  for  some 
time,  and  just  as  the  defendant  was  losing  his  hold  on  the 
car — ^perhaps  accidentally.  What  theory  should  be  adopted 
from  this  evidence,  and  what  witnesses  should  be  believed, 
was  for  the  jury  to  determine.    We  cannot  interfere  vxfeh 
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the  verdict  where  there  is,  as  in  this  case,  a  substantial  con- 
flict in  the  evidence,  one  line  of  it  pointing  clearly  to  guilt 
of  the  crime  of  which  the  defendant  stands  convicted,  and  the 
other  line  pointing  to  a  lesser  crime,  or,  perhaps,  to  justifi- 
cation on  the  ground  of  self-defense.  Of  course,  on  the  theory 
of  the  truth  of  the  witnesses  who  testified  to  the  absence  of 
hostile  threats  and  demonstrations  on  the  part  of  the  con- 
ductor prior  to  tiie  shooting,  the  defendant  was  guilty  of 
murder  in  the  first  degree.  However  sincerely  defendant 
may  have  believed  that  the  conductor  had  four  dollars  and 
ninety  cents  of  defendant's  money,  yet,  for  the  latter  to  shoot 
the  former  because  of  his  refusal  to  surrender  this  money 
shows  an  ''abandoned  and  malignant  heart";  and  constitutes 
murder  in  the  first  degree. 

2.  The  following  instruction  is  complained  of : 

"You  are  instructed  that  the  evidence  of  certain  witnesses 
as  to  oral  admissions  or  statements  of  defendant  ailepred  to 
have  been  made  to  them,  should  be  received  with  (greafi  cau- 
tion and  viewed  with  scrutiny,  and  that  in  considering  such 
testimony  you  should  take  into  consideration  the  surrounding 
circumstances  and  surroundings  of  defendant  and  the  proba- 
bility or  improbability  of  his  having  made  such  statements." 

Certain  oral  admissions  of  defendant,  made  to  the  officers 
soon  after  his  arrest,  had  been  placed  in  evidence,  throuorh 
the  testimony  of  the  officers.  This  instruction  must  be  under- 
stood as  applying  to  those  admissions;  and  thus  understood, 
we  cannot  see  how  it  can  be  regarded  otherwise  than  as  favor- 
able to  defendant  If  it  were  conceded  to  be  erroneous,  it 
eould  not  have  harmed  the  defendant.  And  this  would  be  so, 
even  if  it  were  directed  at  some  statement  that  the  defendant 
had  previously  made,  and  upon  which  he  relied  at  the  trial  to 
aid  his  defense.  (People  v.  Wardrip,  141  Cal.  232,  [74  Pac 
744].) 

3.  The  jury  were  instructed  as  follows: 

"In  considering  the  weight  and  effect  to  be  given  to  the 
evidence  of  the  defendant,  while  you  may  consider  his  man- 
ner, and  the  probability  of  his  statements  taken  in  connection 
with  all  the  evidence  in  the  case,  and  if  convincing  and  carry- 
ing with  it  a  belief  in  its  truth,  act  upon  it ;  if  not,  you  have 
the  right  to  reject  it.  But  this  does  not  mean  that  you  have  a 
right  to  arbitrarily  reject  it 
I  GU.  Arn^-V 
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''And  in  jnd^g  of  ihe  defendant  who  has  testified  before 
you  you  are  in  duty  bound  to  presume  that  he  has  spoken  the 
truth  and  unless  that  presumption  has  been  legally  repelled 
his  evidenee  is  entitled  to  full  credit'' 

The  appellant  complains  of  this  instruction,  but  there  is 
no  merit  in  such  complaint.  (People  v.  Wells,  145  Cal.  138, 
[78  Pac.  470].)  The  language,  **if  convincing  and  carrying 
with  it  a  belief  in  its  truth,  act  upon  it/'  is  found  in  the 
instruction  in  the  Cronin  case  (34  CaL  196),  and  that  case 
has  been  often  affirmed  upon  this  point. 

4.  The  instructions  given  as  to  the  law  of  self-defense  were 
aptly  applied  by  the  court  to  the  facts  in  the  case,  were  full 
and  complete,  and  there  was,  therefore,  no  necessity  for  giv- 
ing the  further  instructions  on  that  point  requested  by  de- 
fendant 

5.  The  court  refused  to  instruct  the  jury  as  follows: 
"The  object  of  the  law  in  permitting  parties  charged  with 

crime  to  testify  in  their  own  behalf  is  not  merely  to  enable 
them  to  disclose  facts  wholly  within  their  own  knowledge, 
but  to  explain  tiieir  own  acts  and  motives  with  which  they 
were  performed  and  to  explain,  if  need  be,  what  ihey  meant 
or  intended  to  be  understood  as  meaning  by  what  they  may 
have  said  or  done  at  the  time  of  the  alleged  criminal  occur- 
rence." 

There  is  nothing  in  this  proposed  instruction  that  would 
enlighten  any  person  of  ordinary  intelligence,  and  nothing  in 
it  necessary  to  be  stated  to  a  jury.  The  court  made  no  mis- 
take in  refusing  it 

6.  Further  objections  are  made  to  the  giving  of  certain 
instructions,  and  to  the  refusal  to  give  certain  others.  We 
have  carefully  examined  the  same,  and  are  of  opinion  that 
none  of  them  are  of  sufficient  importance  to  warrant  a  dis- 
cussion. The  instructions  given  were  full  and  fair  upon 
every  point  involved  in  the  case,  and  were  pertinent  to  the 
ease  as  made  by  the  evidence,  and  this  was  sufficient 

7.  Complaint  is  made  that  the  prosecution  was  permitted 
to  prove  that  the  conductor  when  taken  to  the  hospital  had 
not  a  five-dollar  piece  on  his  person.  It  is  urged  now  that 
the  material  thing  was  not  whether  the  defendant  did  in  fact 
give  the  five-dollar  piece  to  the  conductor,  but  the  important 
2aet  to  ascertain  as  bearing  on  his  motives  is  whethtf  he 
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thought  he  had  delivered  it.  We  take  it  that  if  it  could  be 
demonstrated  that  the  defendant  had  not  in  fact  delivered 
any  five-dollar  piece  to  the  conductor,  and  it  was  also  shown 
(as  some  evidence  indicated)  that  in  his  first  account  of  the 
matter  he  had  made  statements  in  conflict  with  his  testimony 
given  at  the  trial  as  to  the  time  when  he  first  discovered  that 
he  had  parted  with  the  five-dollar  piece,  all  this  would  tend 
to  show  that  the  defendant  was  acting  in  bad  faith  as  to  his 
five-dollar  claim.  We  think  it  was  proper  to  show  that  the 
conductor  was  not  possessed  of  a  five-dollar  piece,  because 
that  fact,  taken  with  the  other  evidence,  tended  to  show  that 
he  had  not  received  a  five-dollar  piece  from  defendant.  And 
his  non-receipt  of  the  piece,  taken  with  the  other  evidence, 
tended  to  show  that  defendant's  claim  as  to  the  five-dollar 
piece  was  not  in  good  faith.  In  this  connection,  we  should 
not  overlook  the  fact  that  the  defendant  was  armed  with  a 
deadly  weapon.  Surely  the  defendant  was  in  a  better  posi- 
tion than  any  other  person  to  know  whether  he  had  lost  a 
five-dollar  piece,  and  if  he  claimed  to  have  given  it  to  a  person 
to  whom  he  knew  he  did  not  give  it,  this  might  justify  the 
argument  tiiat  he  was  hunting  for  trouble  of  a  nature  that 
would  bring  into  use  ihe  deadly  weapon  with  which  he  went 
armed. 

8.  There  was  no  error  in  permitting  the  evidence  to  stand 
which  tended  to  show  conflicting  statements  of  defendant  as 
to  the  time  when  he  discovered  the  loss  of  his  five  dollars. 

We  can  discover  no  error  in  the  record. 

The  judgment  and  order  denying  a  new  trial  are  afSrmed. 

AUen,  J.,  and  Smith,  J^  ooneorred. 
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[Crim.  No.  10.    Second  Appellate  District. — August  15,  1905.] 

THE  PEOPLE,  Eespondent,  v.  BEN   F.  TURNER,  Appel- 
lant 

Qbihinal  Law — ^Evidbncb — Impeachment  of  Witness. — The  impeach- 
ment of  a  witness  by  showing  that  he  has  made  statements  in  ton- 
flict  with  his  present  testimony  cannot  be  met  by  the  party 
eaUing  such  witness  with  evidence  that  at  other  and  different 
times  the  impeached  witness  has  made  statements  in  harmony  with 
his  present  testimony;  and  to  permit  the  introduction  of  such 
testimony  is  prejudicial  to  the  party  against  whom  it  is  received. 
Particularly  is  this  the  rule  where  there  is  nothing  to  show  that 
the  witness  did  not  have  the  same  motive  or  interest  to  deceive 
when  he  made  the  confirmatory  statement  that  he  may  have  had 
when   he  testified   to  the   fact. 

Id. — Heabsat. — ^In  a  prosecution  for  larceny  a  witness  cannot  testify  to 
a  conversation  had  with  a  third  person,  the  effect  of  which  was  to 
convey  the  impression  that  such  third  person  had  told  the  witness 
that  the  defendant  was  one  of  the  parties  engaged  in  the  stealing. 
Such  testimony   is  hearsay. 

Id. — Accusation  in  Peesence  or  Defendant. — In  such  prosecution 
evidence  of  a  statement  made  by  the  prosecuting  witness  in  the 
presence  of  the  defendant,  that  the  defendant  was  one  of  the 
persons  concerned  in  the  stealing,  is  inadmissible  if  the  defendant 
at  the  time  denied   the  charge. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  refusing  a  new  trial.  Paul  W. 
Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Emmons  &  Irwin,  for  Appellant. 

U.  S.  Webb,  Attomey-Geueral,  C.  N.  Post,  Assistant  At- 
torney-General, and  J.  W.  P.  Laird,  District  Attorney,  for 
Respondent 

GRAY,  P.  J. — The  defendant  stands  convicted  of  the  lar- 
ceny of  fifty  dollars  from  the  person  of  one  Smith.  The  evi- 
dence tended  to  disclose  something  very  much  in  the  nature 
of  a  highway  robber}-.  Th^  defendant  appeals  from  the 
judgment,  and  from  an  order  denying  him  a  new  trial,  and 
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his  principal  contention  is,  that  the  court  erred  in  permitting 
the  prosecution  to  prove  certain  hearsay  statements  identify- 
ing defendant  as  having  taken  part  in  the  larceny  charj^ed. 
The  question  arises  this  way:  The  conviction  of  defendant 
depends  almost  altogether  upon  the  testimony  of  the  com- 
plaining witness  Smith,  he  being  the  only  witness  who  identi- 
fied the  defendant  as  assisting  in  the  robbery.  To  impeach 
and  weaken  the  force  of  Smith's  testimony  in  this  regard, 
the  defendant  called  the  city  marshal  of  Bakersfield,  Ed  Tib- 
bet,  who  testified  that  about  two  hours  after  the  alleged  lar- 
ceny Smith  had,  in  substance,  declared  that  he  could  not 
identify  any  of  the  parties  that  robbed  him.  The  defense 
also  called  a  brother  of  Ed,  Bert  Tibbet,  who  testified  that  in 
the  evening  of  the  same  day  of  the  robbery,  or  larceny.  Smith 
had  expressed  himself  as  unable  to  identify  the  defendant  as 
being  concerned  in  the  robbery.  Smith  had  been  intimately 
acquainted  with  the  defendant  for  a  long  time  before  the 
robbery.  Thereafter,  the  prosecution  was  permitted  to  shovi 
on  the  cross-examination  of  Bert  Tibbet,  and  by  the  testimony 
of  James  McKamy,  a  constable,  that  on  the  day  following 
the  larceny,  the  complaining  witness  did  state,  in  their  pres- 
ence, that  the  defendant  was  one  of  the  parties  who  robbed 
him.  The  prosecution  was  also  permitted  to  show  by  the 
testimony  of  McKamy  that  Smith  subsequently  stated,  in  the 
presence  of  defendant  and  to  him,  that  he  (the  defendant) 
was  one  of  the  persons  concerned  in  the  robbery,  and  that 
defendant  denied  it  and  also  denied  having  been  with  Smith 
at  the  Palace  dance  hall  in  the  neiprhborhood  of  three  or  four 
o'clock,  just  previous  to  the  alleged  larceny. 

In  the  foregoing  we  think  the  court  erred  to  the  prejudice 
of  the  defendant.  The  impeachment  of  a  witness  by  showing 
that  he  has  made  statements  in  conflict  with  his  present  testi- 
mony cannot  be  met  by  the  party  calling  such  witness  with 
evidence  that  at  other  and  different  times  the  impeached  wit- 
ness has  made  statements  in  harmony  with  his  present  testi- 
mony, and  to  permit  the  introduction  of  testimony  of  this 
latter  character  is  prejudicial  to  the  party  against  whom  it 
is  received.  (Mason  v.  Vestal,  88  Cal.  396,  [22  Am.  St  Rep. 
310,  26  Pac.  213].)  Particularly  is  this  the  rule  where,  ar 
here,  there  is  nothing  to  show  that  the  witness  did  not  have 
the  same  motive  or  interest  to  deceive  when  he  made  the  con- 
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firmatory  statement  that  he  may  have  had  when  he  testified 
to  the  fact.  {People  v.  Eodley,  131  Cal.  254,  [63  Pac.  851]  j 
Mason  v.  Vestal,  88  Cal.  396,  [22  Am.  St.  Rep.  310,  26  Pac' 
213].) 

We  are  of  opinion  also  that  it  was  error  to  permit  the  city 
marshal  to  testify  to  any  information  that  he  had  received 
from  conversation  with  the  barkeeper,  Silva,  as  to  **who  one 
of  the  parties  were  that  had  robbed  the  complaining  wit- 
ness.*' The  answers  of  the  city  marshal  to  the  questions 
asked  him  by  the  district  attorney  were  well  calculated  to 
leave  the  impression  that  Silva  had  told  the  marshal  that  the 
defendant  was  one  of  the  parties  engaged  in  the  robbery.  Of 
course,  tJiis  was  hearsay  and  prejudicial  to  the  defendant 

We  are  also  of  opinion  that  the  testimony  of  McKamy  to 
the  effect  that  Smith,  soon  after  the  arrest  of  defendant, 
stated  that  **he  was  one  of  them,  he  was  the  fellow,"  in  the 
presence  of  and  to  the  defendant,  should  have  been  excluded. 
The  defendant  denied  this  charge  of  Smith  at  once.  It  is  not 
the  declaration  made  in  the  presence  of  a  defendant  that  can 
be  taken  as  evidence  against  him;  it  is  only  his  conduct  in 
connection  with  the  declaration  that  can  be  looked  to  for  evi- 
dence of  guilt,  and  if  he  flatly  denies  the  charge  there  can  be 
no  evidence  in  this  of  guilt,  and  therefore  the  whole  matter 
should  be  excluded,  lest  the  jury  may  infer  from  its  being 
admitted  that  they  are  warranted  in  treating  it  as  evidence 
against  the  defendant  (People  v.  Teskara,  134  Cal.  544,  [66 
Pac.  798] ;  People  v.  PkUhon,  138  Cal.  530,  [71  Pac.  650].) 
Of  course,  where  the  act  constituting  the  crime  is  clearly 
shown  and  the  only  question  is  as  to  whether  the  act  was  done 
with  a  criminal  intent,  the  fact  that  the  defendant  denies 
ihe  commission  of  the  alleged  criminal  act  may  tend  to  show 
criminal  intent  and  consciousness  of  crime.  (People  v.  Cole, 
141  Cal.  88,  [74  Pac.  547].)  Indeed,  even  where  the  defend- 
ant flatly  denies  the  criminal  act,  yet  if  he  goes  on  to  make 
exculpatory  statements,  for  instance,  as  to  his  whereabouts  at 
the  time,  and  these  statements  can  be  shown  to  be  false,  then 
the  statements,  together  with  their  falsity,  may  be  shown  on 
the  theory  that  falsehood  in  the  matter  is  an  indication  of 
consciotis  guilt.  In  such  a  case,  it  is  the  falsehood  only  that 
tdls  agains*  the  defendant. 
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The  district  attorney  seems  to  have  insisted  on  the  intro- 
duction of  all  the  foregoing  testimony  upon  some  theory  that 
all  these  statements  having  been  made  by  Smith  in  the  pres- 
ence of  the  witness  Bert  Tibbet,  they  in  some  way  tended  to 
discredit  his  testimony  as  to  what  he  claimed  to  have  heard 
the  complaining  witness  say  on  the  day  of  the  larceny  or 
robbery.  But,  as  we  read  the  record,  all  these  declarations  of 
Smith  to  the  effect  that  the  defendant  assisted  in  the  robbery 
were  made  on  the  day  he  was  arrested,  being  the  day  after 
the  robbery,  and  do  not  tend  to  contradict  or  discredit  the 
testimony  of  Bert  Tibbet  as  to  Smith's  statements  made  <m 
the  day  that  he  was  robbed. 

The  judgment  and  order  are  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Allen,  J.,  and  Smith,  J.,  concurred. 


[Grhn.  No.  15.    Saeond  Appellate  Dutriet.— Angnst  15,  1905.] 

THE  PEOPLE,  Respondent,  v.  JOSEPH  H.  TAGGABT. 

Appellant. 

C*BIiaHAL  Law — ^iNSTBUCnONS — CiRCUMSTAKTIAL  EVIDENCK. — ^In  E  eillll- 

inal  proseention  it  is  error  to  instruct  the  jurj  without  qualifleatioii 
that  ''where  the  eTidenee  ie  entirely  cireumstantial,  yet  is  not  onlj 
consistent  with  the  guilt  of  the  defendant,  but  inconsistent  with  anj 
other  rational  conclusion,  the  law  makes  it  the  duty  of  the  jury 
to  conyiet,  notwithstanding  such  evidence  may  not  be  as  satisfae- 
tory  to  their  minds  as  the  direct  testimony  of  credible  eje-wit- 
nesses  would  have  been." 
Id. — ^Ebbob  withotjt  Prejudice. — The  giving  of  such  instruetioii,  al- 
though erroneous,  will  not  warrant  a  reversal  where  the  eircum 
stantial  evidence  of  the  defendant's  guilt  was  entirely  uncontra- 
dicted, and  was,  if  not  absolutely  conclusive,  at  least  "satisfae 
tory"  in  the  sense  of  that  term  as  defined  in  the  Code  of  Civil  Pro* 
ceduxe, — to  wit,  such  as  ''ordinarily  produces  moral  certainty  or 
conviction    in    an    unprejudiced    mind." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Riv- 
ergide  County  and  from  an  order  refusing  a  new  trial.  J,  S. 
Noyes,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  court 


424  Pboplb  v.  Taggabt.  [1  Cal.  App. 

Byron  Waters,  and  N.  A.  Bailie,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Depnty 
Attorney-General,  for  Respondent. 

SMITH,  J. — The  defendant  was  convicted  of  the  crime  of 
grand  larceny,  and  appeals  from  the  judgment,  and  from 
an  order  denying  his  motion  for  a  new  trial. 

The  only  error  complained  of  is  the  following  instruction 
to  the  jury:  '* Where  the  evidence  is  entirely  drcumstantiiU, 
yet  is  not  only  consistent  with  the  guilt  of  the  defendant  but 
inconsistent  with  any  other  rational  conclusion,  the  law  makes 
it  the  duty  of  the  jury  to  convict,  notwithstanding  such  evi- 
dence may  not  be  as  satisfactory  to  their  minds  as  the  direct 
testimony  of  credible  eye-witnesses  woxdd  have  been/' 

It  is  said  by  the  appellant's  attorneys  that  this  instruction 
was  first  giyen  in  People  v.  Cronin,  M  Cal.  202,  and  that  it 
has  been  approved  in  some  later  cases  cited  by  them.  But  the 
instruction  is  taken,  not  from  the  instructions  in  People  v. 
Cronin,  but  from  the  opinion  of  the  court  on  page  202 ;  and 
in  looking  over  the  cases  citing  this  case,  as  given  in  Palm's 
Citations,  we  have  not  been  able  to  find  any  in  which  this 
instruction  was  involved,  except  the  cases  of  People  v.  Dole, 
122  Cal.  486,  [68  Am.  St.  Rep.  511,  55  Pac.  581],— where  it 
is  held  to  be  erroneous, — and  in  People  v.  Rushing,  130  Cal. 
453,  454,  [80  Am.  St.  Rep.  141,  62  Pac.  742],  where  it  is,  in 
effect,  so  held.  In  the  former  case,  indeed,  it  is  said:  **The 
vice  of  this  instruction  is  generally  corrected,  as  it  was  in 
this  case,  by  special  instructions  to  the  eft'ect  that  every  fact 
essentidl  to  sustain  the  hypothesis  of  guilt  and  to  exclude  the 
hypothesis  of  innocence  must  be  fully  proved' ';  and  in  the 
latter  case  this  forms  part  of  the  instruction  given.  But  in 
the  case  at  bar  there  is  no  such  qualifying  instruction. 

It  is  indeed  urged  by  the  attorney  for  the  state  that  the 
qualifying  instruction  referred  to  in  the  cases  cited  **ofi:'ers 
but  meager  support  if  the  main  instruction  is  prejudicial." 
But  in  this  we  do  not  agree.  The  vice  of  the  instruction  here 
18  not  merely  that  the  jury  are  instructed  that  in  the  case  of 
circunistnnlial  evidence  they  may  convict  upon  evidence  less 
"satisfactory"  than  in  the  case  of  direct  evidence  (as  to 
which,  see  Code  Civ.  Proc,  sec.  1835),  but  also,  that  if  the 
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''evidence*'  be  inconsistent  with  any  other  rational  conclu- 
sion than  the  defendant's  guilt,  it  is  the  duty  of  the  jury  to 
convict  But  the  law  is,  that  the  jury  is  the  sole  judge  of 
the  credibility  of  the  evidence,  and  therefore,  though  the  evi- 
dence be  inconsistent  with  the  theory  of  the  defendant's  inno- 
cence, yet  they  may  acquit  him.  This  defect  is  pointed  out 
in  the  opinion  in  People  v.  Dole,  where  it  is  said:  **In  cases 
of  circumstantial  evidence,  facts  should  be  proved  which  are 
.  .  .  inconsistent  with  any  reasonable  hypothesis  of  inno- 
cence, and  every  single  fact  from  which  the  deduction  of 
guilt  is  to  be  drawn  must  be  proved  by  evidence  which  satis- 
fies the  minds  and  consciences  of  the  jurj-,"  etc.  Or,  as  else- 
where expressed — ^to  justify  the  jury  in  finding  the  defendant 
guilty — ''the  law  requires  that  the  facts  (not  merely  the  evi- 
dence) .  .  .  be  .  .  .  inconsistent  with  any  other  rational 
conclusion."  {People  v.  Murray ,  41  Cal.  67.)  Having  re- 
gard, therefore,  to  this  vice  in  the  instruction,  it  can  readily 
be  perceived  that  the  error  might  be  cured — as  it  was  in  fact 
cured  in  the  cases  cited — **by  special  instructions  to  the  ef- 
fect that  every  fact  essential  to  sustain  the  hypothesis  of 
guilt  and  to  exclude  the  hypothesis  of  innocence  must  be  fully 
proved." 

In  People  v.  Eckman,  72  Cal.  585,  [14  Pac.  359],  and  Peo- 
ple V.  Sansome,  84  Cal.  454,  [24  Pac.  143],  cited  in  the  briefs, 
the  instruction  involved  was:  That  '*to  convict  upon  cir- 
cumstantial evidence,  it  should  be  such  as  to  produce  nearly 
the  same  degree  of  certainty  as  that  which  arises  from  direct 
testimony."  But  this  instruction  is  free  from  the  principal 
irice  to  which  the  instruction  now  under  consideration  is 
obnoxious ;  the  cases  are,  therefore,  not  similar. 

I  have  no  doubt,  therefore,  that  the  instruction  is  erro- 
neous, and  that  ordinarily  the  error  would  be  material.  But 
in  the  present  case  the  circumstantial  evidence  of  defendant's 
guilt  was,  if  not  absolutely  conclusive,  at  least  ^^satisfactory/' 
in  the  sense  of  the  term  as  defined  by  the  code — ^that  is  to 
say,  it  was  such  as  ''ordinarily  produces  moral  certainty  or 
conviction  in  an  unprejudiced  mind"  (Code  Civ.  Proc,  sees. 
1826,  1835)  ;  and  it  stood  entirely  uncontradicted.  Assum- 
ing, therefore, — as  we  must, — that  the  jury  was  composed  of 
men  at  once  unprejudiced  and  of  average  common  sense  and 
judgment,  we  are  justified,  under  the  authorities,  in  believ- 
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ing—as  we  do— that  the  result  would  not  have  been  different 
had  the  instruction  been  omitted.  (Code  Civ.  Proe.,  sec.  475 ; 
Green  v.  Ophir  Co.,  45  Cal.  526,  527;  Estate  of  Briswalter, 
72  Cal.  110,  [13  Pac.  164] ;  Estate  of  Spencer,  96  Cal.  449, 
450,  [31  Pac.  453].)  The  cases  cited  are  indeed  civil  cases, 
but  we  see  no  reason  why  the  same  principle  should  not  apply 
in  criminal  cases. 

Nor  are  the  provisions  of  the  Code  of  Civil  Procedure  cited 
to  be  disregarded.  They  have,  indeed,  as  to  certain  matters, 
specifically  indicated  in  the  decision,  been  held  unconstitu- 
tional (San  Jose  Ranch  Co.  v.  San  Jose  Land  etc.  Co.,  126 
Cal.  325,  [58  Pac.  824]),  but  the  question  now  before  us  does 
not  seem  to  be  affected  by  that  decision.  For  here  not  only 
does  it  not  appear  that  **a  different  result  would  have  been 
probable  if  [the]  error  .  .  .  had  not  occurred,"  but  the  con- 
trary; and  the  improbability  of  a  different  result  upon  the 
omission  of  the  instruction  is  so  strong  as  to  produce  in  us 
an  abiding  conviction  to  that  effect. 

We  are  of  the  opinion,  therefore, — having  regard  to  the 
particular  case, — that,  notwithstanding  the  error  of  the  court 
below,  the  judgment  and  order  should  be  affirmed;  and  it  is 
so  ordered. 

Gray,  P.  J^  and  Allen,  J.,  concurred. 


[No.  52.    Second  AppeD&te  Distriet.— Angnst  16,  1905.] 

T.  DUNLAP,  flespondent,  v.  EUGENE  R.  PLUMMER, 
Appellant,  and  FRANK  0.  WAKELEY,  Respondents. 

OovTBACT — ^Rescission — ^Imoomfbtxnt  Persons. — The  contract  of  a 
pemon  whose  mind  was  so  impaired  as  to  be  incapacitated  for 
transacting  business,  but  who  was  not  entirely  without  understand- 
ing, may  be  rescinded;  and  such  right  of  rescission  includes  the 
defensive  right,  if  the  other  party  seeks  by  action  to  enforce  the 
contract,  to  set  up  and  establish  such  matters  as  would  justify  a 
decree  of  rescission. 

Cd. — ^INCOMPBTENT  JoiNT  Makek  OF  NoTX. — A  joint  maker  of  a  prom- 
issory note,  which  was  given  for  an  antecedent  debt  due  from 
the  other  maker  to  the  payee,  who  signed  the  note  in  ignorance  of 
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that  faet  and  when  he  was  mentally  incapacitated  from  transacting 
bonness,  is  entitled  either  to  sue  for  a  rescission  of  the  contract 
or  to  set  np  such  right  to  a  rescission  as  a  defense  to  an  action 
on  the  note  brought  by  an  assignee  who  paid  no  consideration  for 
the  assignment. 
Id. — OoxjmKUANOB — ^Deposition  mot  Betuknxd. — ^It  is  error  to  refuse  a 
eontinnance  asked  for  by  the  defendant  in  an  action  on  such  note 
in  order  to  procore  the  deposition  of  an  absent  witness,  by  whom 
alone  his  mental  incompetency  could  be  established,  if  the  affidavit 
for  the  eontinnance  was  sofBcient  in  form  and  due  diligence  had 
been  naed  in  the  attempt  to  procure  the  deposition. 

APPEAL  from  a  jndgment  of  the  Superior  Conrt  of  Ij08 
Angeles  Comity  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Dunnigan  ft  Dunnigan,  for  Appellant 

Stephens  ft  Stephens,  for  BeBx>ondent 

ALLEN,  J. — ^Plaintiff  declares  upon  a  promissory  note 
executed  to  one  Wright,  plaintiff's  assignor,  by  one  Wakeley 
and  appellant  Plummer.  Wakeley  suflPered  default.  Plum- 
mer  answered,  alleging  that  he  received  no  consideration  for 
the  note;  that  the  same  was  given  by  Wakeley  for  an  ante- 
cedent debt  due  Wright;  that  appellant  signed  the  same  at 
the  request  of  said  Wakeley  and  said  Wright,  and  in  igno- 
rance of  the  fact  that  it  was  to  secure  a  pre-existing  debt; 
that  Wakeley  was  insolvent  at  the  time  and  Wright  knew 
it ;  that  plaintiff  paid  no  consideration  for  the  assignment  to 
him.  And  for  a  further  answer  alleges  that  at  the  time  of 
such  signing,  and  for  a  long  time  prior  thereto,  he  was  men- 
tally incapacitated  for  transacting  business;  that  his  mind 
was  so  impaired  that  he  did  not  comprehend  what  he  was 
doing,  and  did  not  understand  the  nature  and  obligation  of 
the  contract  or  the  liability'  he  was  incurring.  When  the 
case  was  called  for  trial  appellant  moved  for  a  continuance, 
that  he  might  procure  the  deposition  of  an  absent  witness  by 
whom  alone  he  could  establish  the  mental  condition  and  in- 
competency set  out  in  his  answer.  It  is  conceded  that  this 
affidavit  was  sufficient  in  form,  and  that  due  diligence  had 
been  used  in  an  attempt  to  procure  the  deposition.    The 
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motion  was  denied  and  the  case  proceeded  to  trial,  and  judg- 
ment went  for  plaintiff. 

The  motion  for  a  new  trial  being  denied,  appellant  appeals 
from  the  judgment  and  from  the  order  denying  such  new 
trial 

The  sole  question  presented,  as  conceded  by  counsel,  is  as 
to  the  sufficiency  of  the  answer  to  constitute  a  defense  to 
plaintiff's  action;  for  if  the  answer  was  sufficient,  then  ap- 
pellant was  by  this  action  of  the  court  prevented  from  an 
opportunity  to  present  evidence  in  support  thereof.  We  are 
of  opinion  that  the  answer  was  sufficient.  While  the  contract 
was  only  voidable,  the  appellant  not  being  shown  by  the 
answer  to  be  a  person  entirely  without  understanding,  yet  it 
was  a  contract  which  he  might  have  rescinded  under  the  code. 
That  right  of  rescission  is  exercised  when  a  party  who  desires 
to  rescind  gives  seasonable  notice  of  such  intent,  and  when  a 
consideration  has  been  received  returns  the  same,  placing  the 
other  party  in  statu  quo,  thus  terminating  the  contract.  He 
may  sue  for  a  rescission  and  obtain  a  judgment  of  court  de- 
creeing his  release  upon  such  terms  as  the  court  may  deem 
just  {Moore  v.  Moore,  56  Cal.  92.)  This  right  also  includes 
the  defensive  right  which  authorizes  himself  the  other  party 
seeks  by  action  to  enforce  the  contract,  to  set  up  and  estab- 
lish such  matters  as  would  justify  a  decree  of  rescission, 
which  is  the  effect  of  a  judgment  in  defendant's  favor  upon 
such  an  answer  as  is  before  us.  (Toby  v.  Oregon  Pacific 
R.  R.  Co.,  98  Cal.  498,  [33  Pac.  550] ;  Field  v.  Austin,  131 
Cal.  382,  [63  Pac.  692].)  The  mere  fact  that  a  party  does 
not  avail  himself  of  the  right  to  rescind  or  sue,  therefore,  is 
not  to  be  taken  as  barring  him  from  his  right  of  defense  when 
the  other  party  seeks  to  enforce  a  contract  which  is  voidable, 
or  where  the  consideration  has  wholly  failed  or  failed  in  part 
And  where  no  intervening  rights  or  equities  are  involved, 
and  where,  as  in  this  case,  no  prejudice  could  possibly  exist 
by  reason  of  delay,  this  defensive  right  is  still  open.  The 
allegations  of  the  answer  are  sufficient,  if  established,  to  war- 
rant a  decree  of  rescission.  They  certainly  are  sufficient  as  a 
defense,  where  the  contract  is  sought  to  be  enforced. 

Judgment  and  order  reversed,  and  cause  remanded  fpr  a 
new  triaL 

Gray,  P.  J^  and  Smith,  J.,  concurred. 
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fNo.    74.    Beeond   Appellate    District. — ^August    16,    1905.] 

EDMUND  BOHAN,  doing  bnsiness  as  the  Bohan  Paint  Com- 
pany,  Respondent,  v.  THE  RECORD  PUBLISHING 
COMPANY,  AppeUant 

Ldel  fib  si — ^Accusation  or  Asson. — ^A  pubfieation  in  a  newspaper 
fiftlsdy  intimating  that  the  proprietor  of  a  business  establishment 
had  set  lire  to  his  premises  and  that  the  fire  officials  bad  decided 
to  arrest  him  if  another  fire  occurred  there  is  libelous  per  se. 

In. — Damages — Injitby  to  Buisnncss. — The  sole  proprietor  of  a  business 
eondueted  bj  a  firm  name,  who  is  libeled  under  his  firm  name  in 
such  a  manner  as  to  affect  him  persooallj,  is  not  limited  to  the 
reeoyery  of  snch  damages  as  resulted  from  the  injury  to  his 
business. 

Id. — ^Pbbsuicption  or  Damaois. — ^Damages  to  a  person's  reputation. 
fame,  and  credit  are  presumed  to  result  from  the  publication  of  a 
libel  per  i «. 

Id. — ^PsBSTTHFTiOM  OF  Maijcb. — In  an  action  to  recover  damages  for 
the  publication  of  a  libel  per  se  malicp  is  presunied,  and,  if  ex- 
emplary damages  are  not  claimed,  the  fact  that  the  publication  was 
made  without  any  ill-will  towards  the  plaintiff,  but  in  good  faith 
and  believing  it  to  be  true,  cannot  be  eonHidcred  in  mitigation  of 
damages. 

Id. — Instructions — Evidxncx. — The  refusal  to  give  instructions  not 
warranted  by  any  evidence  in  the  record  is  not  erroT 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles Counfy  refusing  a  new  trial.    M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edwin  A.  Meserve,  and  Jeff  Paul  Chandler,  for  Appellant. 

Hunter  &  Summerfield,  and  W.  H.  Morris,  for  Respondent 

SMITH,  J. — The  plaintiff,  who  was  the  sole  proprietor, 
owner,  and  manager  of  the  establishment  known  as  the  Bohan 
Paint  Company,  sued  the  defendant  for  a  libel  published  in 
its  journal.  The  Los  Angeles  Record,  and  recovered  a  verdict 
and  judgment  for  the  sum  of  five  hundred  dollars.  The 
defendant  appeals  from  an  order  denying  its  motion  for  a 
new  triaL 
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The  libel  complained  of  is  as  follows: 

"Another  fire  will  cause  their  arrest. 

**  During  the  last  forty  days  there  have  been  three  myste- 
rious fires  in  the  rear  of  the  Bohan  Paint  Company  on 
Broadway,  near  Sixth,  or  in  the  alley  very  close  thereto. 
Three  times  has  the  fire  department  responded  to  alarms  in 
that  neighborhood  and  each  time  arrived  just  in  time  to  pre- 
vent disastrous  fires. 

**A  month  ago  policeman  Mike  Holleran  while  covering  his 
beat  early  in  the  morning  noticed  flames  in  the  rear  of  the 
store  occupied  by  the  paint  company.  "When  he  went  into 
the  rear  of  the  place  the  flames  were  making  rapid  headway 
and  he  summoned  the  fire  department.  There  were  a  number 
of  oil  barrels  in  the  rear  of  the  yard,  but  the  proprietor  of 
the  establishment  denied  that  there  was  any  oil  in  them. 

"However,  the  fire  would  have  been  a  disastrous  one  had 
not  Holleran  acted  promptly. 

"Yesterday  afternoon  there  was  another  fire  in  the  rear  of 
the  paint  shop.  It  burned  some  time  but  the  department 
again  checked  the  flames.  Many  of  the  boxes  and  barrels, 
however,  were  burned. 

"This  morning  the  department  was  again  summone<l.  A 
bonfire  was  burning  in  the  rear  yard  of  a  hardwood  frame 
factory  next  door  and  the  owners  of  that  plant  did  not  know 
how  the  fire  started.  When  Captain  Lennon  arrived  he  no 
ticed  the  ashes  from  another  bonfire  near  the  fence  in  tho 
rear  of  the  paint  shop.  This  fire  had  undoubtedly  burned 
out  during  the  night. 

"In  explaining  the  fire  of  yesterday  afternoon  the  paint 
firm  says  that  some  oil-soaked  sawdust  was  left  ir  the  rear 
yard  and  that  spontaneous  combustion  was  the  result. 

"Assistant  Chief  O'Donnell  and  Secretary  Robert  Burns 
held  a  long  consultation  in  the  matter  and  it  was  decided  to 
arrest  the  proprietor  of  the  firm  if  another  fire  is  discovered 
In  the  rear  of  the  place.  Chief  O'Donnell  informed  the  paint 
people  that  they  would  be  compelled  to  cle^r  up  the  rear 
yard  at  once  and  remove  all  inflammable  material. 

"The  paint  company's  explanation  of  the  fires  is  not  satis- 
factory/' 

It  is  argued  by  the  appellant,  among  other  points:  That 
the  above  article  is  not  libelous  per  se;  that  it  does  not  charge 
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the  plaintiff  peisonalJy  with  any  crime,  but  refers  to  the  firm 
of  Bohan  Paint  Company  only;  and  that  damages  cannot  be 
recovered  other  than  such  as  might  result  from  injury  to  the 
business  of  the  company.  But  these  i)oints  are  untenable. 
The  publication,  we  think,  is  on  its  face  libelous;  and  it  is 
alleged  and  proven  that  it  was  published  of  the  plaintiff, 
who  was  the  sole  proprietor  of  the  concern  known  as  the 
Bohan  Paint  Company.  (Code  Civ.  Proc,  sec.  460;  Schom- 
berg  v.  Walker,  132  Cal.  224,  [64  Pac.  290].)  Nor  is  there 
any  principle  upon  which  his  claim  for  damages  should  be 
limited  to  those  affecting  his  business.  (Civ.  Code,  sees.  3300- 
3333.)  Nor  would  the  case  be  otherwise  had  there  been  more 
than  one  proprietor  of  the  firm.  In  such  case  the  firm  could 
not  have  recovered  damages  other  than  such  as  might  have 
been  sustained  by  them  in  their  common  business;  but  if  the 
libel  were  of  a  character  to  affect  them  personally,  each  of 
the  firm  could  maintain  his  personal  action.  (Schomberg 
V.  Walker,  132  CaL  224,  [64  Pac.  290].) 

It  is  also  objected  that  the  court  erred  in  refusing  to  give 
certain  instructions  of  the  appellant.  But  these,  we  think, 
were  rightly  refused.  The  first  is  to  the  effect  that  if  the 
jury  should  find  from  the  evidence  that  the  plaintiff  had  not 
suffered  any  damage  to  his  reputation,  fame  and  credit,  then, 
notwithstanding  the  proof  of  the  libel  and  the  failure  of  the 
defendant  to  justify,  the  jury  should  find  for  the  defendant; 
which  is  opposed  to  the  principle  that  damages  must  in  such 
case  be  presumed.  The  second  is  to  the  effect  that  if  the  jury 
should  find  from  the  evidence  that  the  article  was  published 
by  the  defendant  without  any  ill-will  toward  the  plaintiff, 
but  in  good  faith  and  believing  it  was  true,  they  should  con- 
sider these  matters  in  mitigation  of  damages.  But  in  the 
ease  of  publication  libelous  per  se,  ill-will  or  malice  is  to  be 
presumed,  and  in  this  case  the  iU-will  of  the  defendant  ap- 
pears cleariy  upon  the  face  of  the  publication.  Nor  do  we 
perceive  any  principle  upon  which — in  a  case  where  exem- 
plary damages  are  not  claimed — evidence  of  this  character 
can  be  regarded  as  legitimate. 

The  third  and  fourth  instructions,  the  denial  of  which  is 
complained  of,  are,  in  effect,  that  it  was  sufficient  for  the 
defendant,  in  justification,  to  prove  so  much  of  the  article 
only  aa  ccmstitoted  the  sting  or  substance  of  the  charge ;  but 
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there  is  no  evidence  in  the  record  to  justify  this  instruction. 
Other  errors  complained  of  are  suflBciently  disposed  of  by 
what  has  been  said  as  to  the  above. 

There  are  several  objections  to  the  admission  and  exclusion 
of  testimony,  but  these  are  of  no  materiality  and  do  not  re- 
quire further  consideration. 

The  order  appealed  from  is  affirmed. 

Gray,  P.  J.,  and  Allen,  J.,  concurred. 


[Grim.  No.  16.    Second  AppeUate  District. — Angxist  16,  1905.] 

THE  PEOPLE,  Respondent,  v.   HARRY  GREEN,  Appel- 
lant. 

Criminal  Law — Assaui/t  to  Commit  Eafe — Simple  Assault. — On  a 
prosecution  for  an  assault  to  commit  rape  tbe  defendant  may  be 
convicted  of  a  simple  assault.  In  the  present  case  the  evidence  is 
sufficient  to  sustain  the  verdict  of  simple  assault. 

Id. — iNSTEUCTioNS  WITHOUT  PREJUDICE. — On  such  a  prosecution,  where 
the  defendant  was  convicted  of  simple  assault,  instructions  relating 
only  to  the  higher  offense,  whether  erroneous  or  otherwise,  are 
without  prejudice. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Riv- 
erside County  and  from  an  order  refusing  a  new  trial.  J.  S. 
Noyes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lafayette  Gill,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  C.  N.  Post,  Assistant  At- 
torney-General, and  J.  C.  Daly,  Deputy  Attorney-General, 
for  Respondent 

GRAY,  P.  J. — On  a  charge  of  assault  with  intent  to  com- 
mit rape  upon  a  girl  under  the  age  of  consent,  the  defendant 
was  convicted  of  simple  assault  and  sentenced  to  forty-five 
days  in  the  county  jail.  He  appeals  from  the  jud^rment  and 
from  an  order  denying  him  a  new  trial. 
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At  the  request  of  defendant  the  jury  were  instructed  that 
th^  could  find  the  defendant  guill^y  of  simple  assault. 

The  evidence  consisted  principally  of  the  testimony  of  the 
prosecutrix,  setting  forth  facts  which,  if  fully  believe,  should 
have  satisfied  the  jury  that  the  defendant  was  guilty  of  the 
very  crime  charged  in  the  information,  and  the  testimony  of 
defendant  in  denial  of  the  more  material  parts  of  the  testi- 
mony of  the  prosecutrix.  It  is  clear  that  if  the  defendant 
had  been  convicted  of  the  greater  crime  of  assault  with  in- 
tent to  conmiit  rape,  such  verdict  would  on  appeal  have  been 
treated  as  supported  by  the  evidenc&  It  is  also  clear  that 
the  evidence  of  the  attempt  to  ravish  contained  in  the  record 
showed  that  such  attempt  was  instituted  with  a  violent  as- 
sault and  battery,  and  involved  a  continuous  violent  assault 
from  its  beginning  up  to  the  time  the  attempt  was  aban- 
doned, on  the  approach  of  the  mother  of  the  girl.  It  is  clear 
on  the  testimony  of  the  prosecutrix  that  the  defendant  as- 
saulted her,  and  it  was  none  the  less  an  assault  because  the 
defendant  may  have  intended  also  to  effect  a  sexual  connection 
with  her.  An  assault  with  intent  to  ravish,  committed  as  in- 
dicated by  the  testimony  of  the  prosecutrix  herein,  always  in- 
cludes an  assault.  It  was  for  the  jury  to  say  whether  this 
assault  was  accompanied  by  the  intent  necessary  to  constitute 
the  higher  crime.  By  finding  the  defendant  guilty  of  simple 
assault,  the  verdict  shows  us  that  the  jury  saw  fit  to  believe 
only  that  part  of  the  story  of  prosecutrix  that  established  an 
assault,  and  rejected  everything  that  indicated  an  intent  to 
ravish,  refusing  to  draw  any  inference  of  a  felonious  purpose 
on  the  part  of  defendant.  This  the  jury  had  the  power  to  do. 
There  is  no  rule  of  law  requiring  the  verdict  of  a  jury  to  be 
absolutely  consistent,  according  to  the  ideas  of  the  appellate 
court.  It  is  the  province  of  the  jury  to  draw  their  own  con- 
clusions from  the  evidence,  and  where,  as  here,  they  are  in- 
structed that  they  may  do  so,  it  is  for  them  to  say  that  the 
defendant  is  guilty  of  one  crime  and  not  guilty  of  another, 
as  they  see  fit.  And  this  court  will  only  interfere  with  a  ver- 
dict of  guilty  of  assault  where  there  is  no  evidence  showing 
that  an  assault  was  committed.  An  indecent  assault  always 
embraces  a  simple  assault,  on  the  theory  that  the  greater  in- 
cludes the  leci. 

I  OaL  App.— M 
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f:Jomplaint  is  made  as  to  many  instnictions  of  the  court  in 
rdation  to  the  age  of  the  prosecutrix,  defining  the  higher 
•rime  charged,  as  to  the  consent  or  want  of  consent  of  the 
prosecutrix,  as  to  sexual  intercourse  with  other  men,  etc.  All 
these  instructions  related  only  to  the  higher  offense.  The  de- 
fendant was  acquitted  of  that  offense,  and  we  are  at  a  loss  to 
understand  how  instructions  relating  only  to  a  crime  of  which 
defendant  was  acquitted  can  be  said  to  have  harmed  him. 
Theref  Gre»  we  will  not  stop  to  consider  whether  such  instruc- 
tions were  erroneous  or  otherwise. 

There  was  no  instruction  given  relating  to  the  crime  of  sim- 
ple assault  that  was  in  any  degree  erroneous.  In  instruction 
XI,  given  at  the  request  of  defendant,  the  jury  were  given 
clearly  to  understand  that  they  must  be  satisfied  beyond  a 
reasonable  doubt  of  his  guilt  before  they  could  convict  him  of 
simple  assault.  In  instruction  V  they  were  also  told  that  ''to 
warrant  a  conviction  of  the  defendant,  he  must  be  proved  to 
be  guilty  so  clearly  and  conclusively  that  there  is  no  reason- 
able theory  upon  which  he  can  be  innocent."  The  appellant 
is  mistaken  in  assuming  that  the  court  did  not  inform  the  jury 
that  before  they  would  be  warranted  in  convicting  of  assault 
they  must  be  satisfied  from  the  evidence  that  such  an  offense 
was  committed. 

Nor  was  there  anything  contained  in  any  of  the  instruc- 
tions that  would  mislead  or  confuse,  or  lead  the  jury  into 
error  concerning  the  crime  of  which  the  verdict  convicts  him. 

Appellant  is  also  mistaken  in  his  assumption  that  instruc- 
tion X  as  proposed  by  him  was  intended  to  apply  to  a  simple 
assault,  or  to  in  any  way  guide  the  jury  in  its  determination 
as  to  whether  they  would  return  a  verdict  of  guilty  of  simple 
assault.  The  word  ''assault*'  in  that  instruction  is  never  used 
by  itself,  but  in  all  instances  in  connection  with  "to  commit 
rape  upon,"  or  "to  have  sexual  intercourse  with  the  prosecu- 
trix by  the  defendant."  It  applies  only  to  the  higher  crime 
charged  in  the  information,  and,  as  we  have  already  seen,  the 
defendant  having  been  acquitted  of  that  crime,  the  giving  or 
refusing  of  it,  or  the  qualifying  of  it  by  the  courts  worked  no 
injury  to  the  defendant 

The  judgment  and  order  are  affbrmed. 

Smitli,  J.,  and  Allen,  J.,  ooneurred. 
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[No.    16.     First    Appellate   District.— August    17,    1905.] 

CLARA  BAUM,  AdministratrLx  of  the  Estate  of  Julius  Baum, 
Deceased,  Respondent,  v.  EDWARD  ROPER  et  al.,  De- 
fendants; J.  W.  REAY,  JR.,  Appellant. 

Judgment — Rendition — Findings. — The  making  and  filing  of  findings 
of  faet  and  conclusions  of  law  constitnte  the  rendition  of  iudgrocnt. 

lb. — ^Ejxctmxnt — ^Wbit  of  Possession. — In  an  action  of  njeriment  a 
writ  of  poBsesBion  may  be  ezeented  against  a  defendant  aLff*inst 
whom  judgment  has  been  rendered  or  his  grantee  peiuief4'3  (ite, 
although  the  judgment  had  not  been  entered  against  him  prior 
to  the  issuance  of  the  writ. 

Id. — ^Entbt  Pendente  Lite. — A  person  not  a  party  to  an  action  of 
ejectment  who  enters  into  possession  of  the  demanded  premises 
pending  the  action  may  be  dispossessed  under  a  writ  issued  on  a 
judgment  against  the  defendants  unless  he  dearly  and  satisfac- 
torily shows  that  he  did  not  enter  under  or  in  eollusion  with  either 
of  them. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  to  stay  the  execution 
of  a  writ  of  possession.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  M.  Osmont,  for  Appellant 

W.  B.  KoUmyer,  and  Naphtaly,  Freidenrich  &  Ackerman^ 
for  Respondents. 

HALL,  J. — ^This  is  an  appeal  by  J.  W.  Reay,  Jr.,  from  an 
order  refusing  to  stay  the  execution  of  a  writ  of  possession 
issued  under  a  judgment  in  ejectment  in  favor  of  plaintiff 
and  against  defendants.  Julius  Baum  brought  an  ejectment 
suit  on  the  fourteenth  day  of  April,  1892,  against  Edward 
Roper  and  wife,  Kate  Roper,  and  David  J.  Spence,  to  recover 
possession  of  a  parcel  of  land  situate  at  the  southeast  oomer 
of  Turk  Street  and  Van  Ness  Avenue  in  the  city  and  connty 
of  San  Francisco,  fronting  fifty  feet  on  Van  Ness  Avenue  and 
one  hundred  and  nine  feet  on  Turk  Street.  Pending  suit 
Julius  Baum  died,  and  Clara  Baum,  as  administratrix  of  his 
estate,  was  substituted  as  plaintiff.  Kate  Roper  also  died,  and 
her  administrator  was  substituted. 
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Findings  of  fact  and  conclusions  of  law  were  signed  Febru- 
ary 5,  1897,  and  filed  the  next  day,  in  favor  of  plaintiflE  and 
against  all  the  defendants.  Judgment  was  entered  and  re- 
corded in  accordance  therewith  February  10,  1897,  but,  as  is 
afterwards  found  by  the  court,  the  clerk,  in  entering  said 
judgment,  through  misprision  and  inadvertence,  omitted  the 
name  of  the  defendant  Spence  theref ronu  On  the  fourth  day 
of  April,  1901,  a  writ  of  possession  was  issued  out  of  the  courty 
and  the  sheriff  was  proceeding  to  execute  the  same  when  J.  W. 
Beay,  Jr.,  on  the  ninth  day  of  April,  1901,  obtained  an  order 
on  affidavits  to  show  cause  why  the  execution  of  said  writ 
should  not  be  stayed.  The  order  to  show  cause  was  dis- 
charged, and  the  sheriff  directed  to  execute  the  writ  forth- 
with May  28,  1901. 

On  May  29, 1901,  the  judgment  was,  by  order  of  the  court, 
amended  nunc  pro  tunc  as  of  the  tenth  day  of  February,  1897, 
80  as  in  terms  to  run  against  David  J.  Spence. 

Appellant,  J.  W.  Reay,  Jr.,  was  not  a  party  to  the  suit,  but 
pending  the  same  succeeded  by  mesne  conveyances  to  the 
interest  of  Spence  in  the  premises;  and  among  other  things 
now  insists  that  he  cannot  be  evicted  as  grantee  of  Spence  for 
the  reason  that  when  the  writ  was  issued,  and  when  the  order 
to  show  cause  was  heard  and  determined,  no  judgment  had 
been  entered  against  Spence.  Before  considering  the  main 
contention  of  appellant  it  is  convenient  to  dispose  of  the  con- 
tention just  mentioned. 

While  it  is  true  that  an  appeal  will  not  lie  from  a  judgment 
until  it  has  been  entered  {Spence  v.  Troutt,  133  CaL  605,  [65 
Pac.  1083]),  the  judgment  in  other  respects  gets  its  force 
and  vitality  from  its  rendition  and  not  from  its  entry.  The 
rendition  of  the  judgment  is  the  judicial  act  of  the  court;  its 
entry  is  the  ministerial  act  of  the  clerk.  In  Los  Angeles 
County  Bank  v.  Baynor,  61  CaL  145,  the  court  said:  **But  it 
is  urged  that  the  record  shows  that  the  judgment  was  not  en- 
tered when  the  execution  was  issued.  Nor  was  it  necessary 
that  it  should  have  been.  The  enforcement  of  a  judgment 
does  not  depend  upon  its  entry  or  docketing.  These  are 
merely  ministerial  acts,  the  first  of  which  is  required  to  be 
done  for  putting  in  motion  the  right  of  appeal  from  the  judg- 
ment itself,  and  of  limiting  the  time  within  which  the  right 
may  be  exercised  (Code  Civ.  Proc,  sec  681),  or  in  which  the 
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jadgment  may  be  enforced  (Code  Civ.  Proc.,  sec.  685) ;  and 
the  other  for  the  purpose  of  creating  a  lien  by  the  jadgment 
upon  the  real  property  of  the  debtor  (Code  Civ.  Proc,  sec. 
671).  Bnt  neither  is  necessary  for  the  issuance  of  an  execu- 
tion upon  a  judgment  which  had  been  duly  rendered.  With- 
out docketing  or  entiy,  execution  may  be  issued  on  the  judg- 
ment and  land  levied  ui>on  and  sold  {Hastings  v.  Cunning- 
ham,  39  CaL  144) ;  and  the  deed  executed  by  the  sheriff,  in 
fulfillment  of  the  sale,  not  only  proves  the  sale,  but  also 
estops  the  defendant  fiom  controverting  the  title  acquired  by 
it** 

To  the  same  effeet  are  James  v.  BaUard,  107  CaL  132,  [40 
Pao.  108] ;  1  Freeman  on  Judgments,  sec.  38 ;  Estate  of  Wood, 
137  CaL  128,  [60  Pac.  900] ;  and  In  re  Cook,  77  CaL  232,  [11 
Am.  St  Eep.  276,  17  Pac.  923,  19  Pac.  431]. 

In  Crim  v.  Kessing,  79  Cal.  478,  [23  Am.  St  Rep.  491,  26 
Pac  1074],  it  was  hdd  that  the  making  and  filing  of  findings 
of  fact  and  conclusions  of  law  constitute  the  rendition  of 
judgment  In  this  case  findings  of  fact  and  conclusions  of 
law  were  filed  February  6,  1897,  long  before  the  issuance  of 
the  writ  of  i>ossession. 

On  the  second  api>eal  of  this  case,  taken  shortly  after  the 
actual  entry  of  judgment  as  to  Spence,  the  court  held  that 
it  could  not  consider  the  objection  that  the  evidence  did  not 
support  the  decision  of  the  trial  court,  inasmuch  as  the  appeal 
had  been  taken  more  than  four  years  after  the  rendition  of 
the  judgment. 

The  judgment  having  been  rendered  although  not  entered 
as  against  Spence  before  the  issuance  of  the  writ  of  posses- 
sion, the  writ  could  be  executed  either  against  Spence  or  his 
grantee. 

The  main  contention  of  appellant,  however,  is  that  he  can- 
not be  dispossessed  under  the  writ,  for,  although  he  entered 
into  possession  of  the  premises  after  suit  brought,  he  entered 
as  grantee  of  one  A.  W.  Beay,  who  was  not  a  party  to  the 
suit,  and  was  in  possession  when  the  suit  was  brought,  and 
80  remained  until  his  death  in  1899.  The  discussion  of  this 
eontention  requires  a  somewhat  fuUer  statement  of  the  facts 
disclosed  by  the  record  before  us. 

In  1877  Julius  Baum  (the  original  plaintiff  in  this  action) 
brought  a  suit  in  ejectment  for  the  premises  in  controversy 
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here  against  J.  W.  Eeay  (father  of  appellant),  and  in  No- 
vember, 1887,  recovered  judgment  against  J.  W.  Beay  for  the 
same,  which  judgment  was  on  appeal  affirmed  prior  to  the 
b^:inning  of  the  present  suit  April  8,  1885,  J.  W.  Reay  con- 
veyed to  A.  W.  Eeay  a  portion  of  the  premises,  having  a 
frontage  of  six  feet  on  Van  Ness  Avenue  by  one  hundred  and 
nine  feet  on  Turk  Street,  with  a  width  in  the  rear  of  forty- 
eight  feet.  Deed  was  recorded  July  18,  1887.  May  6,  1891, 
Edward  Boper  (one  of  the  defendants  in  the  present  action) 
conveyed  a  one-half  interest  in  the  premises  in  question  to 
A.  W.  Beay.  This  deed  was  not  recorded,  March  2,  1892, 
Edward  Boper  conveyed  to  David  J.  Spence  the  premises  in 
question;  deed  recorded  the  next  day.  (The  claim  of  title 
by  Boper  was  from  a  diflferent  source  from  that  of  J.  'W. 
Beay.)  April  4,  1892,  Baum  commenced  this  action  against 
Boper,  his  wife,  and  Spence. 

March  6, 1893,  Spence  deeded  the  premises  to  A.  W.  Beay ; 
deed  not  recorded. 

February  10,  1897,  judgment  was  rendered  for  plaintiff 
against  defendants  in  this  suit,  and  subsequently, — to  wit, 
June  24,  1899, — ^A.  W.  Beay  deeded  premises  to  J.  W.  Beay, 
Jr.,  (appellant). 

April  4,  1901,  after  affirmance  of  judgment  on  first  appeal 
by  defendants  in  Baum  v.  Boper,  132  Cal.  42,  [64  Pac.  128], 
the  writ  of  execution  was  issued. 

It  will  thus  be  seen  that  appellant,  subsequent  to  the  ren- 
dition of  judgment  in  this  suit,  and  pending  an  appeal  there- 
from, obtained  through  his  deed  from  A.  W.  Beay  the  J.  W. 
Beay  title  (which  had  long  before  been  finally  determined  tu 
be  invalid  as  against  Baum)  to  about  one  half  the  premises, 
the  Boper  title  to  an  undivided  one  half,  and  the  Boper* 
Spence  title  to  the  entire  premises. 

Under  what  circumstances  a  person  not  a  party  to  a  suit 
in  ejectment,  who  entered  pending  the  suit,  may  be  dispos- 
sessed under  a  writ  issued  on  a  judgment  against  the  defend- 
ants has  been  considered  by  the  supreme  court  of  this  state 
in  numerous  cases. 

In  Scheerer  v.  Ooodunn,  125  Cal.  154,  [57  Pac.  789],  which 
was  an  action  brought  by  the  plaintiff  to  restrain  the  sheriff 
from  dispossessing  him  under  a  writ  on  a  judgment  in  a  suit 
in  ejectment  to  which  he  was  not  a  party,  the  court  said: 
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"Under  the  judgment  in  the  action  of  Goodwin  v.  Scheerer, 
9upra,  the  sheriff  was  authorized  to  remove  from  the  land  the 
defendants  in  that  action,  and  all  persons  found  thereon 
whose  possession  was  derived  under  the  defendants,  or  either 
of  th^n;  and,  in  the  absence  of  any  showing  to  the  contrary, 
it  will  be  presumed  that  all  persons  coming  into  possession 
of  the  premises  subsequent  to  the  commencement  of  that  ac- 
tion came  in  under  the  defendants  therein.  .  .  .  Upon  the 
issue  of  their  right  to  remain  in  possession  the  burden  is  upon 
them  to  show  affirmatively  that  their  possession  is  rightful 
and  under  a  title  that  has  not  been  determined  in  the  action, 
and  that  saeh  possession  was  not  taken  by  collusion  with  the 
defendants  in  the  judgment."  (Citing  Long  v.  NexnUe,  29 
Cal.  131;  Leese  v.  Clark,  29  CaL  664;  Wetherhee  v.  Dunn,  36 
Cal.  147,  [95  Am.  Dec.  166].) 

In  Leese  v.  Clark,  29  CaL  664,  the  court,  repeating  lan- 
guage used  in  Lang  v.  Neville,  29  Cal.  131,  said  **  Prima  facie, 
all  who  come  into  possession  after  action  brought  must  go 
out,  for  the  presmnption  is,  nothing  to  the  contrary  appear- 
ing, that  they  came  in  under  the  defendant."  In  the  same 
ease  the  court  also  said:  ''The  fruits  of  a  successful  litiga- 
tion cannot  be  wrested  from  the  prevailing  party,  and  the 
process  of  the  oourts  evaded,  upon  a  mere  claim  set  up  under 
suspicious  eircumstances,  resting  upon  affidavits  alone,  unless 
the  case  made  by  that  kind  of  proof  is  reasonably  satisfac- 
tory." 

To  the  same  effect  is  Calif omia  Q.  M,  Co.  v.  Bedington,  50 
Cal.  160,  where  the  court  said:  **It  is  incumbent  upon  a  party 
seeking  relief  in  a  summary  proceeding  of  this  character  to 
make  out  a  dear  case,  free  from  ambiguity.  A  plaintiff  in 
ejectment  who  recovers  a  judgment,  perhaps  after  a  pro- 
tracted and  expensive  litigation,  ought  not  to  be  deprived  of 
the  fruits  of  it,  except  in  a  case  free  from  all  reasonable  doubt. 
The  opportunity  for  collusion  is  so  great,  and  the  fraud  is  of- 
ten so  difficult  of  detection,  that  courts  are  reluctant  to  grant 
mch  relief  on  ex  parte  affidavits,  except  in  cases  clearly  made 
out,  and  free  from  any  reasonable  suspicion  of  fraud  or  col- 
lusion.''    (See,  also,  Sampson  v.  Ohhyer,  22  Cal.  201.) 

So  in  this  case,  as  appellant  confessedly  entered  after  suit 
bfougbt,  if  it  can  be  fairly  deduced  from  the  evidence  in  the 
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record  that  he  entered  under  or  in  collusion  with  either  Spence 
or  Roper,  or,  indeed,  if  he  has  not  clearly  and  satisfactorily 
shown  that  he  did  not  enter  under  or  in  collusion  with  either 
of  them,  the  order  of  the  trial  court  was  right,  and  he  must 
go  out. 

There  is  much  evidence  in  the  record  that  seems  incompe- 
tent and  immaterial,  but  certain  salient  points  are  quite  clear. 
J.  W.  Beay,  A.  W.  Beay,  and  Mrs.  Kate  Roper  were  brothers 
and  sister,  and  J.  W.  Reay,  Jr.,  is  the  son  of  J.  W.  Beay.  It 
may  be  conceded  that  at  the  time  of  the  bringing  of  this 
action  A.  W.  Reay  actually  resided  on  and  was  in  possession 
of  the  premises,  and  so  continued  till  his  death  in  1899.  It 
is  equally  certain  that  Edward  Roper  and  wife  also  resided 
on  the  premises,  and  were  in  possession  thereof  at  the  be- 
ginning of  the  suit,  and  Roper  so  continued  until  after  the 
death  of  A.  W.  Reay.  The  evidence  also  shows  that  the 
Ropers  at  the  commencement  of  the  suit  were  in  possession 
as  tenants  of  Spence,  who  at  that  time  had  a  claim  of  title  to 
the  entire  premises  previously  derived  from  Roper,  which  on 
its  face  was  a  better  record  title  than  the  one-half  interest 
then  held  by  A.  W.  Reay  (also  derived  from  Roper),  for  the 
reason  that  the  Spence  title  was  under  a  recorded  deed,  while 
the  other  was  under  an  unrecorded  deed.  After  the  bring- 
ing of  this  suit  both  these  titles,  as  well  as  the  J.  W.  Reay 
title  to  a  portion  of  the  premises  (which  by  final  judgment 
had  been  determined  to  be  worthless  as  against  Baum)  passed 
to  appellant  by  deed  from  A.  W.  Reay. 

Appellant  in  his  aflSdavit  states:  **That  shortly  after  the 
death  of  the  said  Alfred  W.  Reay  this  deponent  repaired  said 
premises,  papered  the  rooms  and  made  other  repairs  thereto, 
and  thereupon  rented  both  of  said  houses  to  tenants,  who 
immediately  entered  thereon,  and  they  and  their  successors 
have  ever  since  occupied  and  held  said  premises  under  this 
deponent  and  as  tenants  of  his,  and  are  now  in  the  occupa- 
tion thereof  as  such  tenants."  J.  W.  Reay,  in  his  affidavit, 
states  that  '^  Edward  Roper  removed  from  said  premises  and 
from  said  city  and  county  of  San  Francisco  very  shortly  after 
the  death  of  said  Alfred  W.  Reay,  and  has  not  resided  on  said 
property  or  in  said  city  and  county  since  said  date.''  From 
the  foregoing  two  statements  it  is  a  very  fair  inference  that 
the  last  person  in  the  actual  occupation  of  the  premises  before 
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the  entry  of  appellant  was  Edward  Roper,  defendant  in  this 
action  and  tenant  of  Spence,  also  defendant  in  this  action.  It 
is  si^ficant  that  appellant,  in  his  affidavit,  makes  no  mention 
of  the  vacating  of  the  premises  by  Roper.  From  the  fore- 
going circiunstances  it  is  a  very  fair  deduction  that  appellant 
received  the  actual  possession  of  said  premises  from  defend- 
ant Roper  (the  then  only  actual  occupant  thereof),  the  tenant 
of  defendant  Spence,  and  that  he  entered  under  the  title  de- 
rived from  Spence.  At  any  rate,  he  has  not  clearly  shown 
that  he  did  not  obtain  possession  from  Roper  or  enter  under 
the  Spence  title.  Such  being  the  case,  under  the  authorities 
above  quoted  and  the  well-established  law,  he  ought  to  go  out 
under  the  writ 
The  order  appealed  from  is  affirmed. 

Harrison,  P.  J.,  and  Cooper,  J.,  concurred. 


[No.  S2.    Seeond  Appellate  District. — Angust  17,  1905.] 

J.  R.  COATS,  Respondent,  v.  ATCHISON,  TOPEKA  AND 
SANTA  FE  RAHiWAY  COMPANY,  Appellant. 

Stbeets — Right  of  Access — Constitutional  Law. — The  right  of  the 
owner  of  land  abutting  on  a  city  street  to  access  over  it  to  and 
from  his  premises  is  itself  a  right  of  property  of  which,  under 
article  I,  section  14,  of  the  constitution,  he  cannot  be  deprived 
without  compensation. 

Id. — Bailroads — ^Usb  of  Street — Municipal  Corporations — Measure 
OF  Damagxs. — ^A  railroad  company,  although  it  may  have  a  license 
Trom  the  municipal  authorities  to  use  a  street  for  its  railroad 
purposes,  ia  liable  to  an  abutting  hindowner  for  injuries  inflicted 
on  him  by  such  use  in  being  deprived  of  access  over  the  street  to 
and  from  his  premises;  and  in  an  action  by  the  landowner  to  re- 
cover for  the  injuries  so  inflicted  the  measure  of  damages  is  the 
amount  which  will  compensate  him  for  all  the  detriment  proximately 
caused  by  such  use. 

Id, — Abatement  of  Nuisance — Demand. — Under  section  3483  of  the 
Civil  Code  the  abutting  landowner  may  maintain  an  action  against 
the  railroad  to  recover  the  damages  sustained  by  him  in  being 
deprived  of  access  to  his  premises  without  making  a  demand  ofa  the 
railroad  for  the  abatement  of  the  nuisance  causing  t^  'lamages. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County  and  from  an  order  refusing  a  new  trial.  W.  B. 
Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  J.  Norton,  E.  E.  Millikin,  and  U.  T.  Clotfelter,  for  Ap- 
pell  ant 

Charles  G.  Lamberson,  for  ResjKjndent 

SMITH,  J. — The  plaintiff  is  the  owner  of  a  lot  of  land  in 
the  city  of  Visalia,  fronting  on  the  east  side  of  East  Street, 
on  which,  from  a  date  anterior  to  the  transactions  involved 
in  this  case,  he  had,  and  had  been,  operating  a  foundry  and 
machine-shop  and  repair-shop  for  machinery.  The  defend- 
ant is  the  successor  in  interest  of  The  San  Francisco  and  San 
Joaquin  Valley  Railway  Company,  and  is  maintaining  in 
East  Street,  between  the  main  track  of  its  road  and  the  east 
line  of  the  street,  a  side-track  erected  by  its  predecessor  on 
an  embankment  of  about  two  feet  elevation,  which  prevents 
access  to  the  plaintiff's  premises,  and  has  thus  seriously  inter- 
fered with  the  use  of  the  premises  for  the  purposes  of  his 
business.  The  suit  was  brought  for  resulting  damages,  and 
plaintiff  recovered  verdict  and  judgment  for  eight  hundred 
dollars — ^being  the  damages  suffered  by  the  plaintiff  from  the 
conunencement  of  the  maintenance  of  the  nuisance  by  the 
defendant  to  the  commencement  of  the  suit  The  appeal  is 
from  the  judgment  and  from  an  order  denying  the  defend- 
ant's motion  for  a  new  trial. 

The  points  urged  by  the  appellant,  or  those  that  need  be 
considered,  are:  1.  That  the  side-track  and  embankment  were 
constructed  by  its  predecessor  under  an  ordinance  of  the  city 
of  Visalia  authorizing  their  construction,  and  hence  were  not 
unlawful,  and  consequently  not  a  nuisance ;  2.  That  under  the 
pleadings  and  evidence  in  the  case  plaintiff  was  not  entitled 
to  recover  more  than  nominal  damages ;  and  3.  That  demand 
upon  the  defendant  for  abatement  of  the  nuisance  was  essen- 
tial to  plaintiff's  action,  and  that  such  demand  was  not  made. 

1.  In  support  of  its  first  point  the  defendant  relies  upon 
the  license  given  its  predecessor  by  subdivision  5  of  section 
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465  of  the  Civil  Code,  **to  construct  its  road  over  the  street/' 
and  an  ordinance  of  the  city  of  Visalia  authorizing  it  to  do  so. 
But  in  the  license  pleaded  it  is  expressly  provided,  as  a  condi- 
tion of  using  the  street,  that  the  corporation  shall  restore  it 
^^ to  its  former  state  of  usefulness  as  near  as  may  be,  or  so 
that  the  railroad  shall  not  unnecessarily  impair  its  useful- 
ness." Under  these  and  preceding  provisions  of  the  law,  it 
has  been  held  in  many  cases  in  this  state  that  the  consent  of 
the  city  authorities  to  use  its  street  for  railroad  purposes  'Mn 
no  wise  touches  the  question  of  damages  to  private  property 
on  the  line  of  the  street,"  and  that  the  right  to  a  just  com- 
pensation for  the  injuries  thus  inflicted  is  in  no  wise  affected 
by  the  question  whether  such  consent  had  been  or  had  not 
been  given.  {Southern  Pacific  £.  B.  Co.  v.  Reed,  41  Cal.  262 ; 
SckuUe  V.  Northern  Pacific  Trans.  Co.,  50  Cal.  592 ;  Severy  v. 
Central  Pacific  B.  B.  Co.,  51  Cal.  197;  Ford  v.  Santa  Cruz 
B.  B.  Co.,  59  Cal.  290;  Beronio  v.  Southern  Pacific  R.  R.  Co , 
86  Cal.  421,  [21  Am.  St  Eep.  57,  24  Pac.  1093].)  The  first 
case  cited  is,  indeed,  criticised  in  Montgomery  v.  Santa  Ana 
etc.  By.  Co.,  104  Cal.  186,  196,  [43  Am.  St  Rep.  89,  37  Pac. 
786],  but  the  same  point  was  not  involved  in  that  case;  and 
what  is  there  said  upon  the  general  subject  is  questioned  in 
O'Connor  v.  Southern  Pacific  B.  B.  Co.,  122  Cal.  684,  [55  Pac. 
688].  But  the  principle  in  Southern  Pacific  B.  B.  Co.  v. 
Beed  cannot  be  justly  questioned,  for  it  is  a  settled  principle 
that  the  right  of  the  owner  of  land  abutting  on  a  street  to 
access  over  it  to  and  from  his  premises  is  itself  a  right  of 
property,  of  which,  under  the  constitutional  provisions,  he  can 
no  more  be  deprived  witiiout  compensation  than  of  any  other 
property.  {SchaufOe  v.  DoyU,  86  Cal.  109,  [24  Pac.  834] ; 
Eachui  V.  Los  Angeles  Electric  By.  Co.,  103  Cal.  617,  [42  Am. 
St  Bep.  149,  37  Pac.  750] ;  Brown  v.  Board  of  Supervisorsy 
124  Cal  280,  [57  Pac.  82].) 

There  was  an  exception,  or  apparent  exception,  to  this 
principle  in  favor  of  lie  right  of  the  municipality  to  grade 
its  streets,  by  which  it  and  its  proper  agents  were  exempted 
from  liability,  unless  for  negligence  in  the  work.  But  in 
this  case,  the  defendant's  predecessor  was  not  the  agent  of 
the  city  for  that  purpose ;  nor  would  the  city  itself  have  been 
authorized  to  raise  embankments  over  portions  of  the  street, 
except  as  part  of  the  entire  work  of  grading  the  street.      Now, 
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dcnm  the  plaintiff's  right  in  the  street  was  accorded  to  the 
defendant,  yet  it  has  not  thought  fit  to  avail  itself  of  this 
privilege,  and  it  therefore  stands,  as  we  have  already  said, 
in  the  position  of  a  mere  tort-feasor.  Nevertheless,  the  ap- 
pellant's claim  seems  to  be  supported  to  some  extent  by  the 
decision  in  Kisklar  v.  Southern  Pacific  B.  R.  Co.,  134  Cal 
636,  [66  Pac.  848],  where  it  was  apparently  held — ^in  a  case 
where  the  plaintiff  was  a  leaseholder  of  a  lot  which  he  used 
in  the  business  in  which  he  was  engaged  and  the  value  of 
which  for  that  purpose  waa  entirely  destroyed  by  the  shut- 
ting off  of  access  to  it  by  the  defendant — ^that  the  plaintiff 
was  entitled  to  recover  "only  the  fair  market  value  of  the 
plaintiff's  property"  (i.  e.,  of  his  lease).  But  by  reference 
to  the  record  in  that  case  it  will  be  seen  that  this  was  in  effect 
conceded  by  both  parties,  and  that  the  only  question  con- 
sidered by  the  court  was  the  contention  of  the  appellant  that 
the  use  of  the  land  **to  the  plaintiff  for  a  particular  purpose" 
was  '*a  proper  element  to  be  considered  by  the  jury,  .  .  . 
and  should  not  be  taken  from  the  jury  in  arriving  at  market 
value"  (p.  639) ;  and  in  support  of  this  proposition  the  case 
cited  by  the  appellant  was  San  Diego  Land  Go,  v.  Neate, 
88  Cal.  50,  [25  Pac.  977],  which  was  a  condemnation  suit; 
as  was  also  the  case  of  Santa  Ana  v.  Harlin,  99  Cal.  538,  [34 
Pac.  234].  Naturally,  therefore,  the  question  here  involved 
was  not  considered  by  the  court,  and  the  decision  cannot  be 
regarded  as  an  authority  upon  the  general  proposition. 

In  the  present  case,  the  damage  to  the  plaintiff's  land, 
and  to  the  business  carried  on  by  him  on  the  land,  was  clearly 
proven ;  and  under  the  evidence  introduced  the  amount  found 
by  the  verdict  cannot  be  regarded  as  excessive.  (Code  Civ. 
Proc,  sec.  657,  subd.  5 ;  Boyce  v.  CaUfomia  Stage  Co.,  25  Cal. 
460;  Lee  v.  Southern  Pacific  B.  B.  Co.,  101  Cal.  120,  121,  [35 
Pac.  572].) 

As  to  the  claim  of  the  appellant  that  demand  to  abate  the 
nuisance  was  necessary  to  the  plaintiff's  action,  the  doctrine 
contended  for  by  the  appellant,  if  previously  existing,  was 
abrogated  by  section  3483  of  the  Civil  Code.  (See  note  to 
this  section  in  Reviser's  Edition.)  Whether  want  of  knowl- 
edge of  the  existence  or  noxious  character  of  a  nuisance  would 
be  a  defense  to  an  action  {Grigsby  v.  Clear  Lake  Water  Co., 
40  Cal.  396),  need  not  here  be  considered,  as  there  was  evi- 
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dence  in  the  case  to  justify  the  jury  in  finding  such  knowl- 
edge. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  judg- 
ment and  order  appealed  from  should  be  affirmed,  and  it  is 
30  ordered. 

Gray,  P.  J.,  and  Allen,  J^  concurred. 


[Grrm.  No.  6.     PiTst  Appellate  DiBtrict. — Angnst  18,  1905.] 

THE  PEOPLE,  Respondent,  v.   GEORGE   ROBERTS,  Ap- 

pellant 

Cbtminal  Law — ^Larcbkt — Evidengb  or  Oon^fisaot — Beasonablb 
Doubt — Requested  Instruction. — ^Upon  the  trial  of  a  defendant 
eharged  with  grand  larceny,  where  the  eridenee  showed  that  two 
other  persons  besides  the  defendant  were  concerned  in  and  aided 
and  abetted  the  defendant  in  the  conunission  of  the  offense,  it  was 
proper  to  refuse  a  requested  instruction  that  the  prosecution  must 
prove  beyond  all  reasonable  doubt,  not  only  that  the  crime  charged 
was  committed,  but  also  that  the  defendant  and  no  one  else  com- 
mitted the  offense,  aitd  that  in  the  absence  of  such  proof  the 
defendant  must  be  acquitted. 

I»d — ^Evidence  Stricken  Out— Bequest  Embodoed  m  Charge. — A 
requested  instruction,  though  proper  in  itself,  in  regard  to  the 
duty  of  the  jury  not  to  consider  testimony  stricken  out  by  the  court, 
was  not  erroneously  refused  where  it  was  substantially  embodied  in 
the  charge  given  by  the  eoort. 

lo« — ^DxnHiTiON  of  Larceny. — ^It  waa  proper  for  the  coort  in  defining 
larceny  to  omit  those  subdivisions  of  section  487  of  the  Penal  Code 
which  have  no  application  to  the  evidence. 

Ii>. — Prejudicial  Instruction  Inapplicable  to  Evidence — ''Fraud, 
Trick,  and  Device." — It  was  prejudicial  error  tending  to  mialead 
the  jury  to  give  a  lengthy  instruction  on  the  subject  of  larceny 
oommitted  by  ''fraud,  trick  and  device,"  though  correct  in  the 
abstract,  where  it  was  not  according  to  the  theory  of  the  prosecu- 
tion and  was  not  responsive  to  any  evidence  tending  to  prove  it, 
there  being  evidence  only  of  an  unsuccessful  attempt  so  to  obtain 
the  money,  in  view  of  which  the  jury  were  probably  confused  by 
the  instruction  to  the  prejudice  of  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial    William  P.  Lawlor,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Samuel  M.  Shortridge,  and  Frank  J.  Murphy,  for  Appel- 
lant. 

U.  S.  Webb,  Attorney-Gteneral,  for  Respondent 

HALL,  J. — The  defendant,  Roberts,  was  charged  with  and 
•convicted  of  grand  larceny,  and  this  appeal  is  from  the  judg- 
ment and  the  order  denying  his  motion  for  a  new  trial. 

Defendant  claims  that  the  court  erred  in  refusing  to  give 
at  request  of  defendant  the  following  instruction:  "Not 
only  must  the  prosecution  prove  beyond  all  reasonable  doubt 
that  the  crime  charged  has  been  committed,  but  they  must 
prove  beyond  all  reasonable  doubt  that  the  defendant  and  no 
one  else  committed  the  offense;  in  the  absence  of  such  proof 
the  defendant  must  be  acquitted."  The  evidence  in  this  case 
showed  that  two  other  persons  besides  the  defendant  were 
present  and  were  concerned  in,  and  aided  and  abetted  the 
defendant  in  the  commission  of  the  offense.  Under  the  re- 
quested instruction  the  jury  would  have  been  obliged  to 
acquit  the  defendant  although  convinced  that  the  three  per- 
sons jointly  and  together  committed  the  offense.  Such  is  not 
the  law.    The  instruction  was  properly  refused. 

The  defendant  requested  the  following  instruction:  ** Offers 
to  prove  certain  alleged  facts  which  have  been  made  in  your 
presence  are  not  evidence,  and  you  should  not  take  the  same 
into  consideration,  nor  allow  yourselves  to  be  in  any  manner 
influenced  thereby.  [Neither  should  the  jury  consider  testi- 
mony stricken  out  by  the  court]  "  The  court  refused  to  give 
the  part  inclosed  in  brackets,  but  gave  the  rest.  Both  propo- 
sitions are  sound  in  law,  and  might  well  have  been  given  by 
the  court,  yet  we  do  not  think  any  error  was  committed  in 
the  refusal  thereof,  for  the  reason  that  the  same  instruction 
in  substance  was  by  the  court  given  elsewhere.  Thus  the 
court  said:  ''The  defendant  is  to  be  tried  only  on  the  evi- 
dence which  is  before  the  jury,  and  not  on  suspicions  that 
may  have  been  excited  by  questions  of  counsel,  answers  to 
which  were  not  permitted."  Again  it  is  said:  "The  court 
deems  it  proper  to  admonish  you  that  you  are  not  to  consider 
evidence  which  has  been  excluded  by  the  court  in  determin- 
ing any  fact  in  the  eaae." 
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When  the  jury  were  told  that  the  defendant  is  to  be  tried 
only  on  the  evidence  which  is  before  the  jury,  they  as  sensible 
men  must  have  understood  that  evidence  stricken  out  was  not 
before  the  jnry,  and  evidence  excluded  may  fairly  be  said  to 
include  evidence  stricken  out. 

The  court  read  to  the  jury  as  a  part  of  its  instructions 
section  484  of  the  Penal  Code,  defining  larceny,  and  a  portion 
of  section  487,  as  follows:  "Grand  larceny  is  larceny  com- 
mitted in  either  of  the  following  cases:  L  Where  the  prop- 
erty taken  is  of  the  value  exceeding  fifty  dollars,"  and  con- 
tinuing, instructed  the  jury  as  to  larceny  committed  by  fraud, 
trick,  or  device. 

Counsel  for  the  defendant  treats  this  as  one  instruction, 
and  objects  to  the  first  part  for  the  reason  that  the  court  read 
a  portion  only  of  section  487.  In  answer  to  this  it  is  suffi- 
cient to  say  that  the  court  read  all  of  the  section  that  was  in 
any  way  pertinent  to  the  charge  made  in  the  information. 
There  was  no  charge  in  the  information  of  a  larceny  from 
the  person,  neither  was  there  a  charge  of  larceny  of  any 
article  or  animal,  mentioned  in  subdivision  3  of  section  487. 
It  was  therefore  quite  unnecessary  to  read  subdivisions  2  and 
8  of  section  487. 

As  to  the  remaining  portion  of  the  instruction  as  to  larceny 
by  trick  and  device,  it  is  not  contended  that  it  is  not  correct 
as  an  abstract  proposition  of  law,  but  that  it  is  suggestive 
and  argumentative,  not  predicated  on  any  evidence  in  the 
case,  and  not  responsive  to  the  theory  of  the  prosecution. 

In  Blashfield  on  Instructions  to  Juries,  it  is  said:  ''In- 
structions to  the  jury  should  be  applicable  to  and  limited  to 
the  evidence  adduced  in  the  cause.  It  is  erroneous  to  give 
instructions  based  on  a  state  of  facts  which  there  is  no  evi- 
dence tending  to  prove,  or  which  the  undisputed  evidence 
shows  does  not  exist,  and  it  makes  no  difference  that  such 
instructions  contain  correct  statements  of  the  law."  (Sec. 
86,  citing  many  cases.)  Again  in  section  91  the  same  writer 
says:  "The  giving  of  an  instruction  not  supported  by  the 
evidence  is  sufficient  ground  for  reversal  where  it  appears 
that  such  instruction  misled,  or  might  have  misled,  the  jury, 
to  the  prejudice  of  the  party  complaining.  Where  the  in- 
structions as  a  whole  are  abstract  and  inapplicable  to  the 
facts  in  issue,  the  judgment  will  be  reversed.  If  an  instrue- 
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tion  submitB  an  issue  not  warranted  by  the  evidence,  or  is 
based  on  facts  not  in  evidence,  or  is  so  worded  as  to  lead  the 
jury  to  infer  the  existence  of  a  state  of  facts  entirely  at 
variance  with  the  evidence,  the  error  will  almost  inva- 
riably be  considered  ground  for  reversaL"  (Citing  many 
cases.) 

In  Clari  v.  8taU,  32  Neb.  246,  [49  N.  W.  367],  it  was 
held  reversible  error  to  instruct  the  jury  that  if  defendant 
formed  a  conspiracy  to  commit  the  crime,  and  became  in- 
toxicated to  nerve  himself  to  commit  it,  his  intoxication  would 
be  no  exeose,  there  being  no  evidence  that  he  became  intoxi- 
cated for  such  purpose,  although  there  was  evidence  that  he 
was  intoxicated  at  the  time  of  committing  the  alleged  crime. 

In  People  v.  Devine,  95  Cal.  227,  [30  Pac  378],  it  is  said: 
''In  some  cases  an  inapplicable  instruction  can  do  no  harm, 
but  when  it  is  liable  to  mislead  a  jury,  to  the  prejudice  of 
one  of  the  parties,  it  becomes  as  grave  an  error  as  though  it 
were  not  correct  as  an  abstract  proposition  of  law.'*  The 
trial  court  had  read  to  the  jury  section  485  of  the  Penal  Code, 
relating  to  larceny  of  lost  and  found  property.  There  was 
no  evidence  of  the  finding  of  any  lost  property,  and  the  giv- 
ing of  the  instruction  was  held  to  be  reversible  error. 

In  People  v.  Sanchez,  24  Cal.  28,  it  was  said:  **No  instruc- 
tion should  be  given  to  a  jury  which  is  not  predicated  uxwn 
some  theory  logically  deducible  from  at  least  some  portion 
of  the  testimony.  Sudl  instructions  are  only  calculated  to 
confuse  and  micdead  the  jury,  and  ought  not  to  be  given." 

In  the  case  now  under  consideration  the  court  gave  a 
lengthy  instruction  of  about  six  folios  on  the  subject  of  lar- 
ceny by  trick  and  device,  correct  in  the  abstract,  but,  it  is 
contended,  not  predicated  on  the  evidence  in  the  case.  It 
therefore  becomes  necessary  to  examine  the  evidoice  on  this 
point 

Perry,  the  prosecuting  witness,  testified  that  he  was  stand- 
ing on  the  comer  of  Fourth  and  Market  streets,  San  Fran- 
cisco, on  March  20th,  when  he  was  addressed  by  defendant, 
who  asked  Perry  where  he  was  from.  Finding  that  Peny 
was  from  Los  Angeles  and  a  stranger  in  San  EVancisco,  de- 
fendant represented  that  he  also  was  a  stranger  to  the  city. 
The  two  agreed  to  visit  the  park  and  Cliff  House  together, 
but  first  the  defendant  induced  Perry  to  go  with  him  to  1344 
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Market  Street  by  the  representation  that  he  was  a  mining 
man,  and  had  some  specimens  of  ore  that  he  wished  to  have 
assayed  by  a  friend  who  had  an  office  at  that  place.  On 
getting  to  1344  Market  Street,  Perry  was,  after  some  objec- 
tion, induced  to  go  into  the  bnilding,  and,  after  some  hunt- 
ing, they  found  the  proper  room,  and  there  found  that  the 
assayer  was  not  in,  but  did  find  two  persons,  claimed  to  be 
strangers,  who  had  apparently  been  playing  cards.  They 
invited  Perry  and  defendant  to  join  the  game.  Defendant 
did,  but  Perry,  though  urged  by  defendant,  refused. 

On  the  first  game  defendant  appeared  to  win,  and  on  the 
second  game  bet  what  change  he  had,  and  then  asked  Perry 
for  a  loan  of  twenty  dollars.  Perry  refused,  whereupon 
defendant  took  from  his  pocket  a  paper  which  he  represented 
to  be  a  check  on  a  Denver  bank,  and  showed  it  to  the  other 
parties  playing  the  game.  One  of  them  said  to  Perry:  "It 
is  all  right;  let  your  friend  have  the  money;  this  check  is  all 
right"  Perry  refused,  whereupon  one  of  the  parties,  called 
the  doctor,  got  up  and  locked  the  door  and  put  the  key  in  his 
pocket,  saying  in  eflfect  that  he  did  so  for  fear  his  wife  might 
call  and  catch  him  gambling.  Defendant  then  again  de- 
manded the  money,  whereupon  Pern*  said,  **I  suppose  I  am 
a  victim,  and  I  will  have  to  give  you  the  money,'*  and  took 
off  his  belt  in  which  he  carried  his  money,  and  gave  defend- 
ant twenty  dollars.  On  repeated  demands  Perry  gave  to 
defendant  altogether  eighty  dollars, — ^twenty  dollars  at  a 
time, — ^all  of  which  was  bet  by  defendant  on  his  hand, 
and  on  a  call  of  hands  was  lost  to  one  of  the  other 
players.  The  players  then  disbanded  and  left  the  prem- 
ises. From  all  the  circumstances  in  evidence  it  is  cer- 
tain that  the  three  card-players  were  confederates.  On 
the  question  of  how  and  why  he  parted  with  his  money 
Perry  testified  as  follows:  "So  far  as  the  game  of  cards 
was  concerned  I  was  not  connected  with  the  game,  or 
in  any  manner  involved  in  the  game,  as  I  was  not  a  player 
or  participant,  and  made  no  bet.  I  lost  no  money  by  betting. 
...  I  did  not  part  with  any  of  this  money  on  the  strength 
of  that  check;  that  had  nothing  to  do  with  the  parting  of  any 
of  my  money.  This  proposition  of  mines,  and  ore  and  rock, 
that  had  nothing  to  do  with  my  parting  with  any  of  my 
money.      And  nobody  suggested  my  parting  with  any  money 
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on  account  of  any  mines  or  mining  stock.  I  parted  with 
$80.'* 

On  redirect  examination  by  the  district  attorney  he  gave 
testimony  as  follows:  ''I  have  said  the  defendant  asked  me 
to  lend  him  the  money.  In  response  to  that  question  I  did 
not  give  him  any  money  when  he  asked  me  to  lend  it  to  him. 
When  I  gave  the  money  to  him  he  said:  'Let  me  have  the 
money.'  That  was  immediately  after  the  door  was  locked.  I 
did  not  let  him  have  any  money  for  the  purpose  of  having 
him  play  a  game. 

''Q.  You  yourself  took  no  part  in  the  game  at  all,  and 
loaned  him  no  money  for  the  purpose  of  betting  t  That  is 
correct,  is  itt — ^A.  Yes,  sir. 

**Q.  Why  did  you  hand  over — ^take  off  your  belt  and  hand 
over  $80,  $20  at  a  time  and  four  different  times,  making  $80 
in  all ;  why  did  you  do  that — ^hand  that  money  to  the  def  end- 
ant  t — ^A.  Because  they  made  their  demand  repeatedly  for 
the  money,  and  I  felt  that  they  would  take  the  money  if  I 
did  not  give  it  over  willingly.  I  thought  they  would  force 
me  to  give  them  the  money ;  did  not  know  whether  they  would 
knock  me  in  the  head  or  shoot  me,  but  felt  that  they  would 
take  the  money  by  force,  and  I  gave  up  the  money  rather 
than  take  chances  of  being  injured  in  any  way. 

**Q.  Did  you  part  voluntarily  or  willingly  with  any  of 
your  money  t — A.  I  did  not. 

**Q.  I  understood  you  to  say  you  feared;  what  kind  of 
fear  was  it  you  had — of  whatt — ^A.  There  were  three  men  in 
the  room,  and  I  did  not  know  whether  they  would  knock  me 
in  the  head  or  shoot  me  or  what.  I  was  just  afraid  they 
would  overpower  me  in  some  way,  and  take  the  money;  I 
mean  of  personal  injury.  I  did  not  have  any  weapon  of  any 
kind  or  diaracter  on  me." 

The  witness  on  his  direct  examination  gave  evidence  of 
conduct  and  demeanor  of  the  three  card-players  tending  to 
cause  him  to  fear  an  intention  perhaps  to  use  force  to  get 
the  money. 

From  the  foregoing  statements  of  the  prosecuting  witness 
it  will  be  seen  that  he  completely  eliminated  from  the  case 
any  possible  grounds  for  the  theory  that  he  parted  with  his 
money  through  any  fraud,  trick,  or  device.  Yet  the  court  in 
the  instruction  complained  of  fully  submitted  to  the  jury 
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the  issue  as  to  whether  the  possession  of  the  money  had  been 
parted  with  as  the  result  of  fraud,  trick,  and  device.  Other 
than  the  reading  of  section  484  of  the  Penal  Code,  defining 
larceny  in  general  terms,  no  other  explanation  of  what  con- 
stitutes larceny  was  given.  By  the  instructions  of  the  court 
stress  was  laid  almost  entirely  on  the  issue  of  larceny  by 
fraud,  trick,  and  device.  While  we  recognize  that  it  is  not 
every  case  of  giving  an  instruction  not  pertinent  to  the  evi- 
dence that  will  result  in  the  reversal  of  a  judgment,  we  are 
of  the  opinion  that  the  giving  of  the  instruction  under  dis- 
cussion under  the  circumstances  of  this  case  was  prejudicial 
error.  The  fact  that  there  was  evidence  in  the  case  tending 
to  show  an  unsuccessful  attempt  to  obtain  the  money  by 
fraud,  trick,  and  device  made  it  all  the  more  probable  that 
the  jury  was  misled  and  confused  to  the  prejudice  of  the 
defendant  by  the  giving  of  this  instruction. 

It  is  claimed  that  the  court  erred  in  allowing  proof  of  the 
forfeiture  of  the  defendant's  bail  bond  ** owing  to  the  unlaw- 
ful absence  of  the  defendant,"  but  this  evidence  was  by  the 
court  ordered  stricken  out 

The  objection  to  the  question  put  by  the  district  attorney 
— ^"Do  you  understand  if  a  man  came  to  you  on  the  street, 
and  put  a  pistol  to  your  head,  and  you  handed  out  the  money, 
that  the  money  belonged  to  himt" — should  have  been  sus- 
tained, but  the  error  is  too  unimportant  to  of  itself  require 
a  reversal. 

As  the  order  and  judgment  must  be  reversed  for  the  error 
in  giving  the  instruction  last  herein  discussed  it  is  not  neces- 
sary to  determine  whether  or  not  the  evidence  was  sufficient 
to  sustain  the  verdict. 

The  judgment  and  the  order  doiying  the  motion  for  a  new 
trial  are  reversed. 

CJooper,  J^  and  Harrison,  P.  J^  eoneorred 
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F.  Q.  HENTIG,  Respondent,  v.  C.  B.  WILLIAMS,  MARY 
WILLIAMS,  FRANCES  E.  JOHNSON  et  ux.,  and 
LIBBIE  J.  HEIDEL  et  ux.,  Appellants. 

AcnOK    TO    ENFOBCE    TrUST^^UDOIOENT    PBOTSCnNa    MOETOAflKB — ^Af- 

HEMANCi  UPON  Appeal. — ^Where  land  waa  eonveyed  to  one  defend- 
ant in  trust  for  the  benefit  of  plaintiff  and  another  defendant,  and 
in  the  judgment  rendered  in  an  action  to  enforce  the  trust  the 
holder  of  a  naortgage  which  was  executed  by  the  trustee  with  the 
consent  of  all  parties  interested  is  fully  protected,  and  has  no  right 
to  complain  of  the  judgment,  it  will  be  afSrmed  upon  appeal  taken 
by  such  holder   therefrom. 

IB. — ^EXBOB    IN     JUDOlOaiT — 'F&LXJDUhSST    SATISFACTION    OF    JUDOMSNT- 

LiXN  DPON  Trust  Land— Beinstatemxnt  in  Equity — Mobtgagb 
BY  Teustbk  wb  Redemption. — ^Where  there  was  a  judgment-lien 
upon  the  trust  land  which  bound  plaintiff's  interest,  and  satisfaction 
was  fraudulently  entered  by  the  defendant  beneficiary  without  pay- 
ment in  fact,  and  the  lien  was  reinstated  in  equity  in  suit  against 
the  trustee,  who  borrowed  money  upon  mortgage  to  redeem  from 
the  lien,  the  judgment  in  equity  against  the  trustee  is  binding 
upon  the  plaintiff  beneficiary,  and  the  money  raised  and  paid  by 
the  trustee  was  expended  for  the  conmion  benefit  of  both  bene- 
fieiaries;  and  it  was  error  not  to  hold  the  interest  of  plaintiff 
subject  to  the  reimbursement  of  half  the  sum  expended  by  the 
trustee,  with  interest,  to  be  paid  for  the  use  and  benefit  of  such 
mortgagee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  F.  Oster,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  G.  Bower,  and  Bower  &  Hutchinson,  for  Appellants. 

J.  L.  Murphy,  and  F.  G.  Hentig,  for  Respondent 

SMITH,  J. — This  suit  was  brought  to  enforce  a  resulting 
or  constructive  trust  in  an  undivided  half  of  the  lot  of  land 
described  in  the  complaint,  conveyed  by  one  Zeigler  to  the 
defendant  Mary  "Williams.  The  defendants  Johnson  and 
teidel  were  joined  as  mortgagees.  The  plaintiff  hjiH  iudg- 
mcnt,  from  which  all  the  defendants  appeal 
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The  record  contains  a  bill  of  exceptions,  setting  forth  the 
evidence,  with  specifications  of  insufficiency  of  the  evidence 
to  justify  the  findings.  The  appeal  of  the  defendants  Wil- 
liams was  taken  within  sixty  days  after  the  entry  of  the 
judgment.  The  appeal  of  the  other  defendants  was  made 
after  the  expiration  of  that  period. 

The  complaint  sets  forth  at  length  all  the  particulars  of 
the  transactions  involved,  all  of  which  are  denied  by  the 
joint  answer  of  the  defendants;  and  in  the  separate  answer 
of  the  defendant  Mary  Williams  her  account  of  the  transac- 
tion is  set  up.  The  court  finds  all  the  allegations  of  the  com- 
plaint to  be  true;  aU  the  allegations  in  the  joint  answer  of 
the  defendants  to  be  untrue,  except  one,  which  is  of  no  mate- 
riality ;  and  the  allegations  of  the  separate  answer  of  defend- 
ant Mary  Williams  to  be  untrue.  It  also  find  specifically  the 
facts  as  to  the  various  transactions  involved  in  the  suit  To 
all  and  singular  of  which  findings,  or  nearly  aU,  objection  is 
made  that  the  evidence  was  insufficient  to  justify  them;  and 
it  is  also  claimed  that  some  of  them  are  contradictory.  Many 
of  these  objections  are  to  immateriaJ  matters,  and  whether 
they  be  well  founded  or  not  need  not  be  considered.  But 
on  one  material  point  relating  to  the  mortgage  of  the  de- 
fendant Heidd,  the  objections  made  are  well  taken.  As  to 
the  rest  of  the  findings,  though  the  evidence  is  conflicting, 
they  are  fully  supported  by  the  evidence. 

Briefly  stated,  the  case  as  shown  by  the  findings  is  this: 
Prior  to  the  execution  of  the  deed  from  Zeigler  to  the  defend- 
ant Mary  Williams,  one  Mrs.  Casenave  was  indebted  to  Hen- 
tig  and  Williams  in  several  small  sums,  and  was  proposing 
to  sell  certain  lands  belonging  to  her  to  Zeigler,  who,  in  part 
payment  of  the  purchase  money,  was  to  convey  to  her  the 
lands  in  controversy ;  and  with  reference  to  this  land,  it  was 
agreed  between  her  and  Hentig  and  Williams  that  the  lands 
of  Zeigler  should  be  taken  as  part  of  the  purchase  money, 
upon  their  agreement  to  raise  the  sum  of  six  hundred  dollars 
thereon  by  mortgage,  and  to  pay  the  same  to  Mrs.  Casenave, 
which  was  done.  Afterwards,  it  was  agreed  between  the 
parties  that  the  land  should  be  conveyed  to  Mrs.  Williams 
for  the  benefit  of  Hentig  and  Williams,  and  that  the  mort- 
gage thereon  should  be  executed  by  her.  Accordingly,  the 
oonveyance  was  made  to  Mrs.  Williams,  who  took  with  full 
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notice  of  the  facts ;  and  contemporaneously  with  the  deed,  or 
a  few  days  thereafter,  the  mortgage  on  the  lot  was  executed 
by  Mrs.  Williams  to  one  McConnel  for  the  sum  of  six  hun- 
dred dollars,  which  was  paid  to  Mrs.  Casenave.  This  mort- 
gage was  afterwards  assigned  to  the  defendant  Mrs.  Johnson, 
and  is  now  held  by  her;  and  by  the  decree  of  the  court  the 
interest  of  the  plaintiff  and  the  defendants  Williams  is  made 
subject  to  her  mortgage.  The  defendant  Mrs.  Johnson,  there- 
fore, has  no  cause  to  complain,  and  the  judgment  as  to  her 
must  be  affirmed. 

The  only  serious  question  in  the  case  is  as  to  the  mortgage 
of  the  defendant  Mrs.  Heidel,  as  to  which  the  facts  disclosed 
by  the  evidence  are  as  follows :  Prior  to  the  date  of  the  trans- 
action inyolved,  one  Bamberger  held  a  judgment  against  Mrs. 
Casenave  for  the  sum  of  $834,  which  constituted  a  lien  upon 
her  lands,  and  in  order  to  complete  the  transaction  it  was 
necessary  that  this  judgment  should  be  satisfied.  Accord- 
ingly, it  was  agreed  between  him  and  Williams,  as  the  agent 
of  Mrs.  Casenave,  that  Bamberger  would  take  the  sum  of 
$433.56  in  satisfaction  of  the  mortgage;  and  that  to  carry 
out  this  agreement  he  would  deposit  the  acknowledgment  of 
8atisfc<ction  with  the  Title  Insurance  and  Trust  Company  in 
escrow,  to  be  delivered  to  Williams  upon  the  payment  of  the 
amount  agreed  upon.  Accordingly,  the  acknowledgment  of 
satisfaction  was  executed,  and,  with  escrow  instructions,  was 
dehvered  to  Williams  to  be  delivered  to  the  trust  company; 
but  Williams  fraudulently  filed  the  satisfaction  of  judgment 
with  the  county  clerk,  and  did  not  deliver  it  to  the  trust 
company ;  and  thus  the  conveyances  of  Mrs.  Casenave  and  of 
Zeigler  were  effected.  Thereafter,  February  9,  1901,  upon 
the  discovery  by  Bamberger  of  the  fraudulent  satisfaction 
of  the  judgment,  he,  by  appropriate  proceedings,  had  said 
satisfaction  vacated;  and  afterwards,  March  11,  1901,  the 
land  was  sold  under  execution  and  purchased  by  Bamberger 
for  two  hundred  and  fifty  dollars.  Following  this  transac- 
tion, a  suit  was  commenced  by  Bamberger  against  Mrs.  Case- 
nave and  the  defendants  Williams,  setting  up  the  above  facts , 
which  resulted  in  a  judgment  for  the  plaintiff  therein,  of 
date  November  27,  1901,  adjudging  that  the  title  to  the  land 
in  question  was  held  by  the  defendant  Mary  Williams  in 
trust  for  the  said  plaintiff,  and  that  in  case  no  redemption 
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should  be  made,  a  deed  should  be  executed  to  bim  accord- 
ingly. The  rendition  of  this  judgment  is  found  by  the  court, 
and  the  judgment  itself,  with  an  agreed  statement  of  the 
record,  appears  in  the  bill  of  exceptions.  It  is  also  found  by 
the  court  that  the  mortgage  to  Mrs.  Heidel,  which  was  for 
the  sum  of  two  hundred  dollars,  was  executed  by  Mrs.  Wil- 
liams, March  18,  1902,  and  that  with  the  sum  so  obtained 
ahe  settled  the  claim  of  Bamberger  under  his  judgment,  and 
purchase,  for  the  sum  of  $218.50.  It  is,  indeed,  also  found 
"that  the  plain tiflf  .  .  .  was  in  no  way  responsible  for  or 
chargeable  with  said  Bamberger  judgment,  or  any  part 
thereof";  and,  in  effect,  that  no  benefit  was  received  by  the 
plaintiff  from  the  money  borrowed  from  Mrs.  Heidel.  But 
the  contrary  appears  from  the  facts  specifically  found.  Upon 
these  facts,  it  appears  that  upon  the  vacation  of  the  satisfac- 
tion of  Bamberger's  judgment  against  Mrs.  Casenave,  it  be- 
came a  lien  upon  the  land  in  controversy ;  and  that  the  judg- 
ment of  Bamberger  against  Mrs.  Williams,  the  plaintiff's 
trustee,  was  binding  upon  plaintiff.  The  money  paid,  there- 
fore, by  Mrs.  Williams  for  the  removal  of  this  lien  and  the 
satisfaction  of  the  judgment  was  expended  for  the  common 
benefit  of  the  plaintiff  and  the  defendants  Williams,  and  the 
former  is  chargeable  with  his  proportion  thereof.  The  judg- 
ment must  therefore  be  modified  by  adjudging  the  interest 
of  the  plaintiff  in  the  land  to  be  subject,  not  only  to  the  mort- 
gage of  Mrs.  Johnson,  but  also  to  the  payment  to  Mrs.  Wil- 
liams of  one  half  the  sum  of  $218.50,  with  legal  interest 
thereon  from  the  eighteenth  day  of  March,  1902,  for  the  use 
and  benefit  of  the  defendant  Mrs.  Heidel. 

The  judgment  appealed  from  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  court  to  modify  the 
judgment  as  above  indicated ;  and  that  the  judgment  so  modi- 
fied shall  stand  affirmed. 

Gray,  P.  J.,  and  Allen,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  tne 
district  court  of  appeal  on  September  16,  1906. 
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[No.  54.    Second  Appellate  District— Angiust  21,  1905.] 

H.  M.  REED  et  aL,  Respondents,  v.  R.  McDONALD,  Ap- 
pellant 

Balb  of  Hat — ^Estimated  Tonnags — AcnoN  fob  Excess  of  Monet 
Paid— BuBDEM  of  Proof. — Tn  an  action  to  recover  an  alleged  excess 
of  money  paid  for  hay  sold,  under  an  alleged  agreement  between 
the  parties  to  adjust  any  excess  or  deficiency  of  tonnage  at  a 
fixed  priee  per  ton,  paid  upon  an  estimated  amount,  the  burden 
is  upon  the  plaintiffs  to  show  that  under  the  contract  oUeged  in 
the  complaint  there  was  a  deAeiencj  in  the  estimated  quantity 
paid  for. 

iBy— M(M>E  of  Measxtbdiq  Tonnage — Qkal  Modifigahon  of  WRimN 
OoNTKAor — Exclusion  of  O&iginal. — ^Where  the  plaintiffs  relied 
upon  an  oral  modification  of  a  written  contract  as  to  the  mode  of 
measuring  the  tonnage  of  the  hay  sold,  and  had  offered  the  written 
contract,  and  had  withdrawn  it  before  ruling  upon  objection  of 
defendant  as  to  variance,  such  objection  cannot  be  considered: 
but  it  was  prejudicial  error  subsequently  to  exclude  the  written 
contract  when  offered  by  defendant  to  show  its  stipulations  as  to 
such  mode.  In  the  absence  of  the  original  contract  the  oral  modi- 
fication thereof  could  not  be  satisfactorily   determined. 

Id. — Sale  of  Past  of  Hat  Delivered— Pasties. — Purchasers  from  the 
plaintiffs  of  part  of  the  hay  delivered  are  not  necessary  parties  to 
the  action  to  recover  the  excess  of  the  money  alleged  to  have  been 
paid  by  plaintiffs  to  defendant  upon  his  sale  to  plaintiffs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  denying  a  new  trial  J.  W. 
Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Laird  &  Packard,  for  Api)ellant. 

Smith  &  Allen,  for  Respondents. 

ALLEN,  J. — ^Plaintiff's  complaint  avers  that  on  February 
20,  1900,  they  bought  of  defendant  a  stack  of  baled  hay  con- 
taining six  hundred  and  fifty  tons,  more  or  less,  at  $8.75  per 
ton ;  that  it  was  agreed  that  until  the  hay  was  removed  and 
the  true  tonnage  learned,  plaintiffs  should  pay  the  contract 
pFice  therefor  to  defendant,  and  when  the  hay  was  moved 
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and  the  tnie  tonnage  ascertained,  if  there  was  more  or  less 
than  six  hundred  and  fifty  tons,  the  exceed  or  deficiency 
should  be  adjusted  between  the  parties  at  the  sdling  rate  per 
ton.  The  plaintifiEs  paid  the  price  based  on  the  estimate. 
Afterwards,  on  February  1,  1901,  plaintifiEs  allege  that  they 
completed  the  removal  of  the  hay  and  ascertained  that  the 
stack  contained  but  four  hundred  and  seventy-one  tons,  plus, 
which  deficiency,  at  the  rate  named,  amounted  to  $1,563.20. 
Defendant  denies  that  the  removal  of  said  hay  was  ever  com- 
pleted, or  any  ascertainment  was  ever  had  that  said  stack 
contained  four  hundred  and  seventy-one  tons,  plus,  only ;  and 
alleges  further  that  at  the  date  of  the  conmiencement  of  the 
action,  and  long  prior  thereto,  the  hay  had  been  sold  to  and 
was  the  property  of  others  not  parties  to  the  action,  who  were 
and  still  are  living. 

Findings  and  judgment  for  plaintiffs,  and  from  the  judg- 
ment and  order  denying  a  new  trial  defendant  appeals. 

It  appears  from  the  evidence  that  possession  of  the  hay 
was  delivered  to  the  purchasers  at  the  date  of  the  purchase, 
and  that  the  purchasers  caused  the  same  to  be  insured  in 
their  names  and  returned  the  same  for  tax-assessment  as  their 
property.  Although,  at  the  time  of  the  sale,  they  returned 
the  keys  of  the  corral  in  which  the  hay  was  situate  to  the 
seller,  he  was  to  deliver  the  same  upon  the  purchasers'  re- 
quest to  those  whom  they  might  desire  to  remove  the  hay.  It 
further  appears  that  plaintiffs  commenced  the  removal  of 
the  hay  about  March  1st,  under  an  agreement  with  the  seller 
(whether  in  harmony  with  the  written  agreement  or  not  does 
not  i^pear  from  the  record)  that  the  weights  should  be  deter- 
mined by  reference  to  tags  placed  in  each  bale  by  the  baler; 
and  under  this  arrangement  plaintiffs  removed  three  huD- 
dred  seven  and  one  quarter  tons,  the  weights  of  which,  it  is 
shown,  were  satisfactory  to  aD  parties;  plaintiffs  having  on 
the  day  of  their  purchase  sold  three  hundred  tons  of  the  hay 
to  one  De  Groot,  who,  after  the  removal  of  the  hay  above 
specified,  employed  a  man  named  Loveland  to  remove  and 
■hip  his  three  hundred  tons  of  hay.  There  is  testimony  of- 
fered by  plaintiffs  tending  to  show  that  De  Groot  and  plain- 
tife  had  a  conference  with  defendant  before  De  Groot  com- 
menced the  r^noval  of  the  hay,  at  which  it  was  agreed  that, 
ingtead  of  De  Groot  weighing  and  determining  the  weights 
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as  by  tLe  contract  provided,  the  car*  weights  of  the  railroad 
company  should  be  accepted.  The  evidence  is  without  con- 
flict, however,  that  defendant  refused  to  accept  car-weights 
from  De  Groot,  or  weights  of  any  kind  from  Loveland,  his 
agent.  During  the  progress  of  the  trial  plaintiffs  offered  in 
evidence  the  original  written  contract  between  plaintiffs  and 
defendant,  executed  at  the  time  of  the  sale,  to  the  introduc- 
tion of  which  the  defendant  objected  because  it  was  in  terms 
different  from  the  terms  set  out  in  the  complaint  There- 
upon plaintiffs  withdrew  the  offer.  This  objection  on  defend- 
ant's part  seems  to  have  been  captious;  but  the  offer  having 
been  withdrawn  before  any  ruling  of  the  court  was  had  upon 
the  question,  the  incident  is  not  worthy  of  notice. 

During  the  cross-examination  of  one  of  the  plaintiffs,  and 
subsequently  wh^n  defendant  was  putting  in  his  testimony, 
he  offered  in  evidence,  after  proper  identification,  the  written 
contract  between  the  parties  with  reference  to  the  sale  of 
this  hay,  it  having  been  stated  in  open  court  by  plaintiff's 
attorney  that  this  contract  contained  stipulations  as  to  the 
manner  in  which  the  tonnage  should  be  determined.  The 
introduction  of  the  written  contract  was  objected  to  by  plain- 
tiffs as  being  incompetent  and  irrelevant,  which  objection  was 
sustained.  This  was  error.  The  burden  was  upon  the  plain- 
tiffs to  show  that  under  the  contract,  as  set  out  by  them,  there 
was  a  deficiency  in  the  quantity  estimated;  and  on  this  ques« 
tion  the  manner  of  weighing  or  determining  the  tonnage  pro- 
vided in  the  contract  was  a  material  matter. 

Plaintiffs'  contention,  however,  was,  and  is,  that  this  writ- 
ten agreement  was  changed  by  an  oral  executed  agreement, 
by  the  terms  of  which  the  manner  of  ascertaining  the  tonnage 
was  changed.  But  on  the  evidence  in  the  records  there  is  a 
(luestion  whether  the  modifying  agreement  was  so  far  exe- 
cuted as  to  give  it  validity ;  and  in  the  absence  of  the  original 
contract,  the  question  cannot  be  satisfactorily  determined. 

The  prejudicial  character  of  the  error  in  excluding  this 
written  contract  is  apparent  throughout  the  entire  record. 

The  purchasers  from  Beed  were  not  necessary  parties  to 
this  action. 

Judgment  and  order  reversed 

Gray,  P.  J.,  and  Smith,  J.,  oonetnred. 
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[No.  47.     Third  Appellate  District. — August  23,  1905.] 

W.  A,  FOUNTAIN,  Appellant,  v.  CITY  OP  SACRAMENTO, 

Respondent 

OoKVZBSiON — Waiyxb  OF  ToET — ^ASSUMPSIT. — Where  personal  property 
has  been  wrongtolty  taken  and  converted,  the  owner  has  his  election 
to  sue  in  tort  for  the  eonyersion  or  he  may  waive  the  tort  and 
BOB  in  as9umpHt,  on  an  implied  eontraet  to  pay  the  reasonable 
▼ahie  of  the  property. 

MmnCIPAL  OOEPOKATIONS — 8AGRA.MXMT0— ILLBOAL  OONTBilCT — ESTOPPEL. 

— The  city  of  Sacramento,  the  charter  of  which  forbids  it  from 
entering  into  any  kind  of  a  contract  for  the  expenditure  of  more 
than  one  hundred  dollars  unless  authorised  by  a  vote  of  the  board 
of  trustees,  given  in  the  manner  therein  provided,  is  not  estopped 
to  dispute  its  liability  for  materials  of  a  greater  value  than  one 
hundred  dollars  furnished  to  the  city  at  the  mere  request  of  one 
of  its  trustees,  although  such  materials  were  used  by  it  for  a 
municipal  purpose,  and  it  had  previously  paid  for  materials  of  a 
less  value  than  one  hundred  dollars  similarly  ordered  and  used. 
Id. — ^E[nowl£dg£  of  CHARTEa  Provisions. — One  who  furnishes  materials 
to  a  municipal  corporation  is  charged  with  knowledge  of  its  charter 
provisions  in  force  at  the  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    J.  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

White  &  Miller,  for  Appellant 

Hiram  W.  Johnson,  A.  A.  De  ligne,  and  D.  L.  Donnelly, 
for  Respondent 

CHIP^IAN,  P.  J. — ^The  action  is  for  the  value  of  forty- 
four  thousand  bricks  alleged  to  have  been  sold  and  delivered 
to  defendant  by  plaintiff,  of  the  value  of  four  hundred  and 
forty  dollars.  A  claim  was  presented  to  defendant  by  plain - 
tiflP,  after  the  bricks  had  been  used  by  defendant,  demandinir 
payment,  which  set  forth  the  wrongful  taking  from  plaintiff 
and  conversion  by  defendant  of  the  said  bricks;  this  claim 
was  rejected  and  thereupon  plaintiff  brought  the  action.  The 
court  found  that  plaintiff,  at  the  request  of  C.  W.  Paine,  one 
of  the  trustees  of  defendant,  delivered  a  lot  of  bricks  at  the 
rfty  cemetery  which  this  trnstec  told  him  were  to  be  used  in 
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bnilding  a  wall  around  a  portion  of  said  cemetery,  and  that 
from  the  representations  made  to  him  by  the  trustee  at  the 
time,  plaintiff  understood  that  the  bricks  were  being  sold  by 
plaintiff  to  defendant,  and  that  defendant  would  pay  for 
them;  that  there  were  fifty-three  thousand  bricks  worth  ten 
dollars  per  thousand,  and  that  plaintiff  presented  a  claim 
for  nine  thousand,  and  this  claim  was  allowed  and  paid;  that 
the  bricks  unpaid  for  were  actually  used  by  defendant  in 
constructing  said  wall  and  still  remain  there;  that  ''no  ex- 
press contract  was  made  between  plaintiff  and  defendant,  nor 
did  the  board  of  trustees  of  defendant  take  any  action  what- 
ever in  relation  to  ordering  the  bricks,  or  in  the  nature  of 
calling  for  bids,  accepting  of  a  bid  or  letting  of  a  contract 
for  the  purchase  of  the  bricks."  The  court  found  as  con- 
clusions of  law  that  defendant  is  not  liable  on  an  implied 
contract,  or  in  assumpsit,  but  if  liable  at  all,  is  liable  only 
for  the  conversion  of  the  bricks,  and  that  plaintiff  has,  there- 
fore, mistaken  his  remedy.  Judgment  passed  for  defendant 
from  which  plaintiff  appeals  on  the  judgment-roll  alone. 

It  has  been  frequently  decided  by  the  supreme  court  of 
this  state  that  where  personal  property  has  been  wrongfully 
taken  and  converted,  the  owner  has  his  election  to  sue  in  tort 
for  the  conversion,  or  he  may  waive  the  tort  and  sue  in  as- 
9umpsit,  on  an  implied  contract  to  pay  the  reasonable  value 
of  such  property.  {Fratt  v.  CUirk,  12  Cal.  89;  Roberts  v. 
Evatis,  43  Cal.  380;  De  La  Guerra  v.  Newhall,  55  Cal.  20; 
Lehmann  v.  Schmidt,  87  CaL  15,  [25  Pac.  161] ;  Chit&nden 
V.  Pratt,  89  Cal.  178,  [26  Pac  626] ;  LataMade  v.  Orena,  91 
Cal.  565,  [25  Am.  St  Eep.  219,  27  Pac.  924].  See,  also, 
Pomeroy's  Remedies  and  Remedial  Bights,  sees.  568-571.] 

In  Roberts  v.  Evans,  the  action  wsa  to  recover  the  value  of 
certain  personal  property  alleged  to  have  been  sold  and  de- 
livered by  plaintiff  to  defendant,  and  proof  of  the  wrongful 
taking  was  held  sufficient  to  sustain  assumpsit  for  its  value 
In  De  La  Chuerra  v.  New?uM  the  complaint  alleged  an  express 
promise,  and  evidence  of  the  wrongful  taking  of  the  property 
under  an  implied  promise  was  held  sufficient,  and  proof  of 
an  express  promise  to  pay  was  unnecessary. 

The  court  erred  in  its  conclusion  that  plaintiff  could  not 
recover  for  the  sole  reason  that  he  had  chosen  the  wrong 
(orm  of  action*    If,  however,  the  judgment  can  be  sustained 
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on  any  ground  it  is  our  duty  to  affirm  it  The  charter  of  the 
defendant  city  provides  that  **no  contract  for  the  payment 
of  more  than  one  hundred  dollars  shall  be  eflfective  unless 
authorized  by  a  vote  of  the  board  of  trustees,"  of  whom  there 
are  nine.  The  charter  directs  as  to  the  course  to  be  taken 
when  a  contract  is  so  authorized.  The  mayor  must  approve 
or  disapprove;  if  he  disapprove,  the  trustees  must  proceed  to 
consider  and  vote  on  the  contract  and  on  the  affirmative  vote 
of  six  it  shall  become  a  valid  contract  the  same  as  if  signed 
by  the  mayor,  and  not  otherwise.  Charter  section  23  (Stats. 
1893,  p.  551),  subdivision  22  of  section  25  (Stats.  1893,  p. 
553)  confers  the  power  on  the  board  to  make  appropriations 
for  certain  purposes;  also  to  make  contracts  "for  the  use  and 
benefit  of  the  city,"  in  all  cases  specifying  the  fund  out  of 
which  payment  is  to  be  made,  and  it  is  provided  that  "should 
the  board,  or  a  majority  thereof,  contract  or  create  any  debt 
against  the  city  contrary  to  the  provisions  of  this  charter, 
such  debt,  claim  or  obligation  shall  be  null  and  void  as  against 
the  city  or  any  of  its  funds."  The  charter  gives  the  board 
power  "to  control,  enlarge,  improve,  or  abolish  the  ceme- 
teries heretofore  belonging  to  the  city,  and  to  create  other 
cemeteries"  (subd.  24,  sec.  25;  Stats.  1893,  p.  554) ;  and  their 
control  and  management  are  provided  for  by  article  XY,  seo- 
tion  194,  et  seq..  Stats.  1893,  p.  604. 

It  is  perfectly  clear  that  there  was  no  express  contract,  as 
the  court  found.  The  charter  forbids  any  kind  of  a  contract 
for  the  expenditure  of  more  than  one  hundred  dollars,  unless 
authorized  by  a  vote  of  the  board  of  trustees  given  in  the 
manner  therein  provided.  It  must  be  upon  some  principle 
of  estoppel  or  upon  an  implied  contract  or  liability  arising 
independently  of  charter  provisions  that  relief  may  be  given, 
if  at  alL  The  case  may  appear  to  justify  the  doctrine  of 
equitable  estoppel  as  applied  in  some  cases  decided  by  oui^ 
supreme  court,  dted  by  appellant.  It  seems  to  us,  however, 
that  if  any  substantial  or  practical  results  are  to  be  achieved 
by  the  restrictions  upon  the  powers  of  municipal  boards  of 
trustees  to  incur  liabilities,  which  have  been  placed  in  char- 
ters, it  will  be  impossible  to  bring  any  such  results  about  if 
the  provisions  must  give  way  under  all  circumstances  to  tha 
principle  upon  which  equitable  estoppels  are  generally  ap- 
plied.   Plaintiff  must  be  charged  with  knowledge  of  the  ehar« 


464  Fountain  v.  'Jitt  op  Sacbambnto.       [ICal.App. 

ter  provisions  in  force  when  he  delivered  the  bricks.  He 
therefore  knew  that  a  single  trustee — one  out  of  nine — could 
not  legally  act  for  all,  and  there  is  no  pretense  that  this  trus- 
tee was  acting  as  the  agent  of  his  co-trustees  or  that  he  as- 
sumed to  so  act.  And  if  he  had  assumed  to  be  acting  for 
all,  and  plaintiff  so  understood  it,  the  principle  of  ostensible 
agency  does  not  extend  to  such  a  case.  Plaintiff  would  still 
be  put  upon  inquiry  as  to  the  trustee's  au'thority  to  so  act, 
for  plaintiff  is  presumed  to  have  known  that  no  liability 
against  defendant  for  over  one  hundred  dollars  could  be 
legally  created  except  in  the  manner  provided  by  the  charter. 
It  appears  that  Mr.  Paine  acted  without  consulting  his  co- 
trustees, and  in  entire  disregard  of  charter  provisions.  It 
does  not  appear,  except  inferentially,  that  the  other  trustees 
had  any  knowledge  of  the  transaction  relating  to  the  forty- 
four  thousand  bricks.  They  seem  to  have  had  some  knowl- 
edge as  to  nine  thousand,  for  they  caused  the  claim  for  them 
to  be  paid.  The  charter  restrictions  were  enacted  to  pro- 
tect the  property-holders  of  the  city,  plaintiff  among  them, 
against  just  such  transactions  as  this  one.  Plaintiff  acted  as 
much  in  violation  of  the  charter  as  did  the  trustee  who  bar- 
gained with  him.  These  facts  and  considerations  take  from 
the  final  action  of  the  trustees,  in  rejecting  the  claim,  much 
of  its  apparent  inequity.  Instances  are  becoming  too  fre- 
quent where  parties  endeavor  to  fix  illegal  liabilities  ux>on 
municipalities  under  the  doctrine  of  equitable  estoppel,  thus 
seeking  to  avoid  injurious  consequences  which  they  know- 
ingly brought  upon  themselves.  The  courts  have  in  some 
cases  of  peculiar  hardship,  and  where  the  circumstances 
seemed  to  demand  it,  come  to  the  relief  of  persons  dealing 
with  municipalities.  Appellant  has  cited  some  of  these  in 
support  of  his  contention,  notably  Higgins  v.  San  Diego 
Water  Co,,  118  Cal.  524,  [45  Pac.  824,  50  Pac.  670] ;  Sacra- 
mento  Co.  v.  Southern  Pacific  Co.,  127  Cal.  217,  [59  Pac  568, 
825]  ;  Contra  Costa  Water  Co.  v.  Breed,  139  Cal.  432,  [73 
Pac.  189].  The  still  later  case  of  Times  Publishing  Co.  v. 
Weatherby,  139  Cal.  618,  [73  Pac.  465],  it  seems  to  us  is  so 
nearly  parallel  with  the  case  before  us  as  to  be  controlling. 
In  that  case  some  printing  work  had  been  done  under  a  con- 
tract entered  into  by  the  city  council  of  the  city  of  Eureka 
and  payment  therefor  was  ordered  by  them.     The  treasurer. 
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Weatherby,  refused  to  pay  the  claim.  The  court  said:  "The 
ground  upon  which  respondent  failed  to  pay  the  warrant 
was,  that  no  valid  contract  for  printing  was  made  as  required 
by  the  city  charter.  Section  167  of  the  charter  has  this 
sweeping  provision:  'The  city  of  Eureka  shall  not  be,  and  is 
not,  bound  by  any  contract,  or  In  any  way  liable  thereon, 
unless  the  same  is  made  in  writing  by  order  of  the  council, 
and  the  draft  thereof  approved  by  the  city  attorney  and  the 
council  and  the  same  ordered  to  be  and  be  signed  by  the 
mayor  or  some  other  person  authorized  thereto  in  behalf  of 
the  city;  but  the  council,  by  an  ordinance,  may  authorize 
an  officer,  committee,  or  agent  of  the  city  to  bind  the  city 
without  a  contract  in  writing  for  the  payment  of  any  sum 
of  money  not  exceeding  three  hundred  dollars.'  There  was 
no  compliance  with  this  provision  touching  the  printing  here 
involved,  and  it  is  so  stringent  and  prohibitive,  and  so  com- 
Ijrehensive  in  its  scope,  that  we  see  no  wa;y  to  protect  appel- 
lant from  the  harsh  consequences  which  follow  the  neglect  to 
have  the  contract  executed  as  required  by  the  charter."  We 
have  carefully  compared  the  charters  of  these  two  cities,  and, 
v/hile  there  is  a  difference  in  phraseology,  we  discover  no  sub- 
Ftantial  difference  in  their  meaning;  both  are  equally  striD- 
gent,  prohibitive,  and  comprehensive,  though  different  in 
their  forms  of  expression.  No  court,  with  consistency,  could 
deny  relief  in  the  one  case  and  allow  it  in  the  other.  This 
doctrine  of  equitable  estoppel  was  invoked  in  Santa  Cruz 
Rock  Pavement  Co.  v.  BrpdericJc,  113  Cal.  628,  [45  Pac.  863]. 
There  the  work  had  been  completed,  accepted,  and  ordered 
paid,  but  the  auditor  refused  to  draw  his  warrant  on  the 
treasury.  The  court  said:  "In  entering  into  the  contract, 
the  plaintiff  was  charged  with  knowledge  of  all  the  limita- 
tions upon  the  powers  of  the  board  of  supervisors.  He  knew 
that  the  board  had  no  power  to  authorize  the  contract  for 
doing  the  work,  unless  it  had  invited  sealed  proposals  there- 
for, and  he  entered  into  the  contract  with  the  knowledge  that 
he  had  not  made  any  proposal  for  doing  the  work.  Having 
thus  performed  a  contract  which  he  knowingly  entered  into 
in  disregard  of  statutory  requirements,  he  is  not  in  a  position 
to  claim  any  equitable  consideration  by  reason  of  its  per- 
formance." The  court  further  said  that  to  enforce  a  prom- 
ise subsequently  made  to  pay  for  work  which  had  been  con- 
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466  Fountain  v.  Crrr  op  Sacramento.      [1  Cal.  App. 

tracted  for  in  disregard  of  charter  restrictions  "would  set 
at  naught  all  limitations  upon  municipal  powers,  and,  as  was 
said  in  Sritro  v.  Pettit,  74  CaL  337,  [5  Am.  St.  Rep.  442,  16 
Pac.  7],  'put  the  people  in  the  complete  power  of  careless 
or  unscrupulous  oflBcers.'  ** 

The  Consolidation  Act  of  San  Francisco  was  probably  more 
stringent  than  the  Eureka  or  the  Sacramento  charter;  but 
we  do  not  think  the  courts  should  split  hairs,  or  be  eager  to 
discover  distinctions  between  charters,  in  order  to  protect 
persons  who  have  knowingly  acted  in  violation  of  their  plain 
provisions^  even  though  the  mnnicipal  authorities  have  par- 
ticipated in  such  violations. 

Sacramento  Co.  v.  SotUhem  Pacific  Co.,  127  CaL  217,  [59 
Pac  568,  825],  was  a  case  where  the  supervisors  of  the  county 
agreed  with  defendant  to  share  the  cost  of  a  bridge  to  be 
used  jointly  by  the  people  for  general  travel  and  hy  defend- 
ant for  a  railroad  track.  The  bridge  was  completed  under 
the  contract  which  was  entered  into  by  plaintiff  and  defend- 
ant, in  good  faith  and  upon  advice  of  plaintiff's  law  officer, 
and  defendant  was  paid  by  plaintiff  for  its  expenditures  as 
provided  by  the  contract  Subsequently  the  county  under- 
took to  recover  back  this  money,  but  the  court  held  against 
it,  although  apparently  conceding  that  the  contract  might 
have  been  declared  void  had  timely  proceedings  been  insti- 
tuted. We  can  conceive  of  many  reasons  why  the  count\' 
should  be  estopped  from  recovering  back  money  paid  out  un- 
der such  circumstances  which  would  not  apply  here. 

In  the  Contra  Costa  Water  Company  case  the  circumstances 
were  peculiar  and  quite  different  from  the  facts  in  the  pres 
ent  case.  It  appeared  that  **the  city  council,  in  its  corpo- 
rate capacity,  did  absolutely  approve  respondent's  claims  and 
ordered  them  paid."  Furthermore,  ** there  were  no  'restric- 
tions imposed  by  the  charter'  absolutely  prohibiting  the  ac- 
tion of  the  city  council  involved."  Besides,  the  city  was 
under  the  necessity  of  having  water  from  day  to  day,  and 
in  point  of  fact,  the  claims  made  out  and  ordered  paid  by 
the  council  were  at  a  less  rate  than  had  been  declared  rea- 
sonable by  the  ordinance  of  the  city.  The  principle  of  es- 
toppel was  applied,  as  in  the  Sacramento  County  case,  but 
there  is  a  broad  distinction  between  the  two  cases  and  the 
one  here. 
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Higgins  v.  San  Diego  Water  Co.,  118  Cal.  424,  [45  Pac. 
824,  50  Pac.  670],  was  likewise  peculiar  in  its  circumstances. 
For  an  explanation  of  the  scope  of  the  decision  we  refer  to 
concurring  opinion  of  Chief  Justice  Beatty  in  Cortira  Costa 
Water  Co.  v.  Breed,  139  Cal.  432,  [73  Pac.  187],  in  which  he 
shows  how  it  came  about  that  recovery  could  be  had  upon 
qua/iitum  valebat  while  denying  the  validity  of  the  contract 
The  case  lends  no  strength  to  appellant's  contention. 

Whatever  may  have  been  the  reasons  in  the  cases  cited  by 
appellant  for  avoiding  the  enforcement  of  the  restrictions 
upon  the  powers  of  municipalities  there  involved,  we  do  not 
think  the  doctrine  of  equitable  estoppel  should  be  extended 
to  the  present  case,  or  any  similar  case.  To  do  so  would  be 
to  throw  down  all  the  bars  that  have  been  raised  to  protect 
the  people  from  the  consequences  of  charter  violations  and 
would  smooth  the  way  to  dangerous  inroads  upon  municipal 
treasuries.  There  may  be  an  apparent  injustice  in  some  cases 
in  adhering  strictly  to  charter  provisions.  Individuals  may 
suffer,  but  it  is  better  so  than  that  entire  communities  should 
be  deprived  of  the  protection  given  them  against  infractions 
of  the  law  by  which  they  are  governed,  especially  where  the 
loss  falls  upon  one  who  has  knowingly  taken  upon  hinn«ftlf 
the  risk  of  loss. 

The  judgment  is  affirmed. 

Buckles,  J.,  and  McLaughlin,  J.,  ooncorred. 


pro.  S3.    FiTBt  Appelate  Distriet.— AvgiMt  24,  1905.] 

In  the    Matter  of  the    Estate  of    CHARLES    PATRICK 
McCarthy,  Deceased. 

HOIOSTBAD— ESTATXS    07    DiOXASED     PXRSOKS — ^VaLVZ — E^TIDENCE     Be- 

anvED  ATTiB  Submission  of  Contest — ^Appbaisement. — After  a 
eontast  by  a  creditor  of  an  hisolyent  estate  of  a  deceased  person 
to  an  application  b7  his  widow  to  have  certain  premises  set  aside 
as  a  homestead  has  been  tried  and  submitted  for  decision,  the 
issue  involved  being  whether  the  value  of  the  premises  sought  to  be 
set  aside  was  in  excess  of  five  thousand  dollars,  it  is  error  for  the 
eoort,  without  the  knowledge  or  consent  of  such  creditor,  to  appoint 
appcaiaen  and  receive  the  endence  contained  in  their  appraisement 
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as  to  the  value  of  the  premises;  and  an  order  setting  aside  the 
premises  as  a  homestead,  based  upon  the  evidence  of  value  con- 
tained in  Both  appraisement,  of  which  no  notice  was  given  the 
creditor  as  required  by  section  1478  of  the  Code  of  Qivil  Prooeduiey 
win  be  vacated. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Cruz  County  setting  aside  a  homestead.  Lucas  F.  Smith, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Wyckoflf  &  Gardner,  for  Appellant. 
James  A.  Hall,  for  Eespondenl 

HALL,  J.— Appeal  from  order  setting  apart  a  homestead 
to  the  widow  of  deceased. 

The  petition  for  the  order  states  that  the  premises  therein 
described  were  selected  by  deceased  in  his  lifetime  as  a  home- 
stead from  community  property,  and  that  the  value  of  the 
same  does  not  exceed  five  thousand  dollars,  and  is  valued  in 
the  inventory  at  five  thousand  dollars,  and  was  of  less  value 
than  five  thousand  doUars— to  wit,  of  the  value  of  about  two 
thousand  dollars— at  the  time  of  the  selection  of  the  same  as 
a  homestead 

The  appeUant,  a  creditor  of  the  estate,  filed  her  written 
opposition  to  the  petition,  in  which  she  alleged,  among  other 
things,  that  the  value  of  the  premises  sought  to  be  set  apart 

as  a  homestead  is  greatly  in  excess  of  five  thousand  dollars, 

to  wit,  nine  thousand  dollars  or  thereabouts,— and  that  its 
value  at  the  time  of  selection  exceeded  five  thousand  dollars, 
and  was  fifty-five  hundred  dollars. 

It  is  admitted  that  the  estate  wiD  be  insolvent  and  there 
will  be  no  money  to  pay  appellant's  claim  if  the  premises 
are  finally  set  apart  as  a  homestead. 

If  the  premises  did  not  exceed  in  value  the  sum  of  five 
thousand  dollars  at  the  time  they  were  appraised  in  the  pro- 
bate proceedings  it  was  the  imperative  duty  of  the  court  to 
make  the  order  setting  them  ofl!  to  the  petitioner.  The  main 
issue  upon  which  the  matter  was  tried  in  the  lower  court  was 
as  to  the  value  of  the  premises.  Many  witnesses  were  called 
and  examined,  and  thereupon  the  matter  was  submitted. 
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The  judge  afterwards  filed  an  order  in  writing  in  whieh  it 
18  stated:  ''The  evidence  here  shows  that  the  property  in 
question  is  of  greater  value  than  $5,000,  and  that  the  two 
claims  presented  are  just  debts  against  the  estate,  and  that 
the  same  should  be  paid  before  an  order  is  granted  placing 
the  property  beyond  the  reach  of  said  creditors."  The  judge 
further  stated  in  the  order  that  it  was  his  "opinion  that  our 
statute  does  not  authorize  the  superior  court  of  this  state  to 
set  apart  a  homestead  of  greater  value  than  $5,000  when  the 
making  of  such  an  order  would  defeat  the  collection  of  just 
claims  of  creditors.  Under  the  facts  as  developed  by  the 
evidence,  the  court  will  defer  action  on  said  petition  until 
another  inventoiy  is  made  and  filed  herein,  when  such  fur- 
ther action  will  be  taken  as  may  appear  legal  and  just  to  all 
parties  concerned.'* 

The  above  order  was  made  November  4,  1903,  and,  of 
course,  did  not  decide  the  contest  before  the  court. 

Two  days  after  the  above  order  was  made,  without  notice 
to  appellant,  the  court  appointed  three  appraisers  to  appraise 
the  homestead  premises.  The  appraisers  so  appointed  after- 
wards returned  an  appraisement,  in  which  they  valued  the 
property  at  five  thousand  dollars,  and  fixed  the  value  at  the 
time  of  its  selection  at  two  thousemd  dollars. 

The  court  thereafter,  without  notice  to  appellant,  and  with- 
out setting  any  time  for  hearing  the  report  of  the  appraisers, 
made  an  order  setting  apart  the  premises  as  a  homestead. 

The  appellant  afterwards  made  a  motion  to  set  aside  the 
order  so  made,  and  asked  that  a  day  be  set  for  the  further 
hearing  of  the  application  at  which  all  parties  interested 
should  have  notice  and  an  opportunity  to  be  heard.  In  sup- 
port of  the  motion  so  made  the  appellant  filed  affidavits  stat- 
ing, ''that  said  new  inventory  and  appraisement  was  never 
offered  or  received  in  evidence  at  the  hearing  of  said  matter 
or  at  any  adjournment  thereof,  or  at  any  time  or  at  all,  when 
said  creditors  or  their  attorneys  had  an  opportunity  to  be 
heard  thereon ;  that  no  notice  was  ever  given  to  said  creditors 
or  their  attorneys  of  said  last-mentioned  application  of  said 
attorney  of  said  petitioner  for  the  setting  off  of  said  home- 
stead.'* 

The  afBdavits  further  stated  that  the  value  of  the  prem- 
80  set  apart  was  greatly  in  excess  of  five  thousand  dol- 
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lars,  ''as  appears  by  the  testimony  of  the  witnesses  at  said 
former  hearing,  and  as  appears  by  the  findings  of  the  court 
in  its  order  made  after  said  hearing." 

The  court  denied  said  motion  of  appellant  and  refused  to 
reopen  said  matter.  Afterwards,  on  the  eleventh  day  of 
January,  1904,  the  court  made  and  filed  findings,  in  which  it 
is  found  ''That  on  or  about  the  16th  day  of  November,  1903, 
this  court  ordered  a  reappraisement  of  said  property,  and 
duly  appointed  appraisers  in  that  behalf,  and  that  on  or 
about  the  24th  day  of  November,  1903,  said  appraisement 
was  duly  returned  to  this  court,  and  was  a  unanimous  report 
of  three  appraisers  so  appointed,  and  said  appraisers  did 
value  and  appraise  said  real  property  at  the  time  said  ap- 
praisement was  made  to  be  the  sum  of  $5,000;  and  they  did 
further  find,  ascertain  and  appraise  the  value  of  said  real 
property  at  the  time  the  same  was  selected  as  a  homestead, 
as  aforesaid,  to  be  the  sum  of  $2,000."  The  court  further 
found  "That  said  property  is  not  now  and  never  has  been 
of  the  value  of  more  than  $5,000,"  and  also  found  that  at  the 
time  of  its  selection  it  was  of  the  value  of  two  thousand  dol 
lars. 

It  was  error  for  the  court  to  appoint  appraisers  and  re- 
ceive the  evidence  contained  in  the  appraisement  made  by 
them  without  the  knowledge  or  consent  of  appellant  after  the 
investigation  had  been  closed.  The  court  had  no  more  right 
to  do  this  than  it  would  have  had  to  hear  the  evidence  of 
three  new  witnesses  in  the  absence  of  appellant  and  her  coun- 
sel after  the  case  was  closed.  The  first  appraisement  valued 
the  property  at  five  thousand  dollars.  The  very  object  of 
the  contest  made  by  appellant  was  to  have  the  value  of  the 
property  determined  in  court  from  the  testimony  of  wit- 
nesses, who  were  subject  to  cross-examination.  After  such 
witnesses  had  been  produced,  and  the  court  was  convinced 
that  the  value  of  the  property  exceeded  five  thousand  dol- 
lars, and  the  matter  submitted,  it  was  a  submission  as  to  all 
parties.  To  hear  the  application  for  new  appraisers,  and 
to  appoint  them,  and  receive  and  act  upon  their  report,  was 
taking  more  testimony  on  one  side  only.  The  code  provideu, 
under  article  11  of  chapter  5  (sees.  1474  to  1486)  of  the  Code 
of  Civil  Procedure,  for  appointing  appraisers  in  certain  cases 
where  there  is  a  question  as  to  the  value  of  the  homestead. 
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In  such  case,  when  the  report  is  filed,  '*the  court  must  set 
a  day  for  hearing  any  objections  thereto,  from  any  one  in- 
terested in  the  estate.  Notice  of  the  hearing  must  be  given 
for  such  time,  and  in  such  manner  as  the  court  may  direct. 
If  the  court  be  satisfied  that  the  report  is  correct,  it  must  be 
confirmed,  otherwise  rejected."     (Code  Civ.  Proc.,  sec.  1478.) 

If  it  be  conceded  that  the  court  had  the  right  to  order  a 
reappraisement  of  the  homestead  under  section  1478  of  the 
Code  of  Civil  Procedure,  it  must  be  admitted  that  under  the 
same  section  the  court  should  set  a  day  for  hearing  any 
objections  to  the  report  made  by  the  new  appraisers,  and 
cause  notice  thereof  to  be  given.  The  court  not  only  did  not 
set  a  day  for  hearing  any  objections  to  the  report,  but  refused 
to  hear  the  appellant  upon  her  direct  application  to  be  heard. 
This,  we  think,  was  error. 

It  is  urged  that  the  court  found  that  the  value  of  the  prop- 
erty at  the  time  of  filing  the  declaration  of  homestead  was 
two  thousand  dollars,  and  that  this  finding  justified  the 
order  setting  it  apart.  It  is  sufiicient  to  say  that  such  find- 
ing is  based  entirely  on  the  report  of  the  appraisers  appointed 
after  the  matter  was  tried ;  and  as  before  said  such  ex  parte 
report  is  not  evidence.  The  only  evidence  taken  on  the  hear- 
ing of  the  petition  and  objections  thereto  as  to  the  value  of 
the  premises  at  the  time  of  its  selection  as  a  homestead  was 
that  of  one  witness,  who  testified  that  the  property  was  worth 
seventy-five  or  eighty  dollars  per  acre.  (There  were  forty- 
one  acres  in  the  premises.)  It  may  be  fairly  supposed  that 
the  witness  in  giving  the  value  as  so  much  per  acre  referred 
to  the  land  only,  and  did  not  include  the  improvements, 
especially  as  another  witness  put  the  value  of  the  improve- 
ments at  two  thousand  dollars.  We  woidd  thus  have  the 
reappraisement  as  the  only  evidence  tending  to  show  that 
the  premises  when  selected  as  a  homestead  were  worth  less 
than  five  thousand  dollars. 

Not  only  this,  but  the  testimony  in  the  case,  and  the  order 
made  by  the  court  after  the  case  was  submitted,  show  that 
the  theory  of  the  petitioner  was,  that  the  property  did  not 
exceed  in  value  five  thousand  dollars  at  the  time  of  the  hear- 
ing. 

We  do  not  intimate  that  it  would  make  any  difiPerence  in 
the  result  if  the  value  at  the  time  of  fU'dg  the  dedarmtion 
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were  conceded  to  be  two  thousand  dollars.     It  is  not  neoet- 
•ary  to  decide  that  question  on  this  appeal. 
The  order  is  reversed. 

Cooper,  J.y  and  Harrison,  P.  J.,  eoncorredL 


fNo.  68.    Beeond  AppeDate  DistrieL — Angfmt  84,  1905.] 

B.  P.  ELLIS  et  al.,  Respondents,  v.  W.  J.  DOHERTY,  Ap- 
pellant 

MoNXT  Had  and  BscsiysD— PLEADmos — ^Findings. — In  an  action  to 
reeover  a  balance  of  money  alleged  to  have  been  delivered  to  the 
defendant  for  the  use  of  the  plaintiff,  in  which  the  answer  admits 
the  recdpt  of  the  money  and  sets  up  that  by  an  agreement  between 
the  plaintiff  and  the  defendant  the  latter  paid  to  himself  a  portion 
of  the  balance  sued  for,  findings  as  to  the  specific  terms  of  such 
agreement  are  within  the  issues  presented  by  the  pleadings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Eem 
County.    Paul  W.  Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Smith  &  Allen,  for  Appellant 

Edwin  Baxter,  and  T.  F.  Allen,  for  Respondents. 

ALLEN,  J. — ^PlaintiflPs  in  their  amended  complaint,  and 
for  a  third  cause  of  action,  allege  that  defendant  is  indebted 
to  them  in  the  sum  of  $43,244.59,  upon  an  account  for  lawful 
money  delivered  by  the  plaintiffs  to  defendant  for  plaintiflfs' 
use  and  benefit,  which  sum  defendant  promised  and  agreed 
to  pay;  the  non-payment  of  which,  except  the  sum  of 
$41,315.57,  is  alleged,  and  that  there  was  unpaid  the  sum  of 
$1,929.02,  with  interest  from  May  13,  1902.  Defendant  in 
his  answer  admits  receipt  of  such  money,  but  avers  that  he 
paid  out  of  the  same  to  other  parties,  creditors  of  plaintiffs, 
the  sum  of  $41,495.32;  that  by  agreement  between  plaintiffs 
and  defendant  he  paid  to  himself  one  thousand  dollars,  and 


Aug.  1905.]  Blus  v.  Dohebty.  478 

denies  that  any  balance  in  excess  of  $749.27  is  in  his  pos- 
session. 

Upon  the  trial  the  court  found  that  the  defendant  had  not 
paid  out  of  said  moneys  any  sum  in  excess  of  $41,315.57; 
that  there  was  no  agreement  that  defendant  should  pay  him- 
self one  thousand  dollars,  but,  on  the  contrary,  the  agreement 
was,  that  after  the  pa^onent  to  plaintiffs  of  four  dollars  per 
day  each,  for  time  employed  in  the  construction  of  a  building 
in  connection  with  which  plaintiffs'  money  was  received  by 
defendant,  if  sufficient  profit  remained  growing  out  of  such 
construction,  defendant  should  have  one  thousand  dollars. 
The  court  finds  that  when  the  building  was  completed  and 
the  per  diem  due  defendants  deducted,  there  remained  but 
two  hundred  dollars  of  profit  applicable  to  the  payment  of 
defendant's  demand.  It  was  further  found  thai  pending  the 
action  defendant  had  paid  plaintiffs  $729.02;  and  judgment 
was  rendered  for  one  thousand  dollars,  which  was  the  balance 
found  by  the  court  remaining  in  defendant's  hands,  after 
crediting  him  with  the  two  hundred  dollars. 

From  this  judgment  defendant  appeals,  the  sole  question 
presented  by  appellant  being  that  the  findings  and  judgment 
do  not  rest  on  the  pleadings.  There  is  no  merit  in  this  con- 
tention. The  answer,  setting  up  the  agreement  by  which 
defendant  was  to  pay  himself  out  of  the  funds  one  thousand 
dollars,  presented  an  issue,  and  in  its  determination  the  court 
properly  found  the  facts  in  relation  to  the  agreement  under 
which  the  payment,  or  any  payment,  was  due  defendant. 
The  findings  are  within  the  issues  and  they  support  the  judg- 
ment, and  the  judgment  is  affirmed. 

Gr^,  P.  J.,  and  Smith,  J.,  ooneorred. 
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[No.  51.     Second  Appellate  District. — Angnst  25,  1905.] 

F.  G.  WOOD  et  al,  Eespondents,  v.  LOS  ANGELES  TRAC- 
TION COMPANY,  AppeUant. 

NXGUGKNCE — OOUJSION     OP     StREKT-CABS — ^VkBDICT     NOT     EzGBSSIVS. — 

Where  plaintiff  was  seriously  injured  as  the  result  of  a  negligent 
collision  between  two  street-cars  upon  defendant's  road,  and  the 
evidence  is  soch  that  a  verdict  for  no  more  than  two  thousand 
dollars  would  not  warrant  any  interference  on  the  part  of  this 
court,  with  indulgence  of  any  presumption  that  the  jury  in  return- 
ing a  verdict  for  that  amount  must  have  been  influenced  by  any- 
thing other  than  the  evidence,  it  cannot  be  disturbed  as  excessive. 

Jtoi — OranoNS  or  Medigai.  Experts — ^Bequests  fob  Cautionaby  In- 
STBUcnoN. — It  was  not  error  to  refuse  to  give  a  cautionary  instruc- 
tMm  requested  by  the  defendant  in  reference  to  the  opinion  evidence 
of  medieal  experts. 

l»y— Failubb  to  Call  CJonsultinq  Physicians — Requested  Instbug- 
noN  AS  TO  WsAKEB  EVIDENCE. — ^Where  the  plaintiff  called  the 
physician  who  regularly  attended  upon  her,  her  failure  to  summon 
mere  consulting  physicians,  who  saw  the  patient  but  once  or  twice, 
was  not  such  as  to  warrant  a  requested  instruction  that  where  a 
party  offers  weaker  and  less  satisfactoiy  evidence,  where  it  appears 
that  stronger  and  more  satisfactory  evidence  was  within  his  power, 
the  evidence  offered  should  be  viewed  with  distrust;  and  such 
request  was  properly  refused. 

Id. — ^iNSTBUOnON      AS  TO   * '  StJBBOUNl>INO   OlBCUMSTANCKS  "~Ck)NSTBUG- 

TION. — ^An  instruction  to  the  effect  that  the  jury  were  not  only  to 
consider  all  the  evidence  of  the  witnesses,  but  also  ''all  of  the  sur- 
rounding circumstances,  and  draw  all  the  inferences  from  such 
eireumstanees  and  from  the  testimony  of  witnesses  as  may  be  rea- 
sonably drawn,"  is  to  be  construed  as  meaning  only  such  circum- 
stances as  might  be  developed  by  the  evidence,  especially  where  the 
jury,  in  other  instructions  which  should  be  construed  together 
therewith,  were  expressly  limited  to  a  consideration  of  the  evi- 
dence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  M. 
T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt. 

E.  E.  MilHlriTi,  for  Appellanl 

&  P.  Moiford,  Old  Harris  &  Harna,  for  Be^pcmdents. 
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GRAY,  P.  J. — This  is  an  action  by  a  husband  and  wife  to 
recover  damages  for  an  injury  suffered  by  the  wife  as  a  pas- 
senger upon  the  defendant's  street-car,  by  reason  of  a  col- 
lision between  two  of  defendant's  cars.  The  plaintiffs  had  a 
verdict  and  judgment  for  two  thousand  dollars.  At  the  trial 
of  the  case  the  liability  of  the  defendant  for  the  injury  waa 
conceded,  the  only  thing  contested  being  the  amount  of  dam- 
ages the  plaintiffis  were  entitleiJ  to  recover.  The  defendant 
appeals  from  the  judgment  and  from  an  order  denying  it  a 
new  triaL 

The  evidence  in  the  case  showed  that  in  the  collision  Mrs. 
Wood  was  hurled  violently  from  the  car  and  struck  the  street 
upon  her  head  and  shoulder;  that  she  received  a  severe  cut 
of  the  scalp,  through  to  the  skull  and  about  two  and  one  half 
inches  in  length;  that  she  sustained  a  severe  injury  to  her 
arm  and  shoulder,  and  apparently  a  concussion  of  the  brain 
which  rendered  her  stupid  and  unable  to  recognize  her  im- 
mediate relatives  and  friends  for  some  hours  thereafter;  that 
she  was  confined  to  her  bed  and  under  the  care  of  physicians 
for  about  three  weeks  after  the  injury;  that  her  arm  con- 
tinued in  a  paralyzed  and  lifeless  condition,  as  she  described 
it,  and  that  she  was  compelled  to  wear  bandages  thereon  for 
three  months  after  the  accident.  She  testified  that  at  the 
time  of  the  trial,  nearly  a  year  after  the  accident,  she  could 
still  feel  the  effects  of  the  injury,  and  that  she  did  not  have 
the  same  use  of  her  arm  that  she  had  before  the  injury ;  and 
that  still  at  times  she  could  feel  sharp  shooting  pains,  from 
which  she  could  locate  the  very  spot  of  the  scar  on  her  head, 
and  that  she  had  resulting  swelling  of  the  glands  of  her  neck 
from  the  injury  that  she  had  received  to  the  side  of  her  head. 
She  also  testified  that  she  suffered  much  w^akefulness  and  loss 
of  sleep  since  the  injury ;  that  prior  thereto  she  had  been  a 
good  sleeper,  but  a  poor  sleeper  since.  And  the  evidence  also 
showed  that  the  shock  which  she  had  received  had  apparently 
permanently  affected  her  memory.  This,  perhaps,  is  not  a 
very  full  statement  of  the  evidence;  nor  does  it  seem  neces- 
sary to  state  the  evidence  fully.  It  is  sufiicient  to  say  that 
with  a  doctor's  and  nurse's  bill  of  about  three  hundred  dol- 
lars, and  the  injuries  already  indicated,  we  can  see  nothing 
in  the  verdict  for  no  more  than  two  thousand  dollars  that 
would  warrant  any  interference  on  the  part  of  the  court,  or 
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the  indulgence  of  any  presumption  that  the  jury  in  return- 
ing a  verdict  for  that  amount  must  have  been  influenced  by 
anything  other  than  the  evidence. 

Appellant  contends  that  the  court  erred  in  refusing  to 
give,  at  the  request  of  defendant,  the  following  instruction: 
"And  you  are  further  instructed  in  this  connection,  that  the 
opinion  evidence  of  medical  experts  should  always  be  exam- 
ined with  great  caution,  and  weighed  carefully  in  connection 
with  all  the  other  evidence  in  the  case,  and  that  in  weighing 
the  evidence  you  have  a  right  to  exercise  your  judgment  in 
the  light  of  your  own  general  knowledge  ux)on  the  subject  or 
subjects  concerning  which  the  evidence  has  been  introduced." 

We  are  aware  that  the  supreme  court  of  this  state  has  held, 
where  it  was  objected  that  an  instruction  similar  to  the  above 
was  improperly  given,  that  the  instruction  was  proper,  and 
have  refused  to  reverse  a  case  for  the  giving  of  it  (Haight 
V.  VaUet,  89  Cal.  245,  [23  Am.  St.  Rep.  465,  26  Pac.  897].) 
But  similar  instructions  in  other  cases  have  been  criticised  by 
our  supreme  court  as  an  unwarranted  interference  with  the 
province  of  the  jury,  the  theory  being  that  to  single  out  a 
particular  class  of  evidence  or  the  testimony  of  particular 
witnesses  and  tell  the  jury  that  it  should  be  examined  with 
great  caution  might  lead  the  jury  to  infer  that  the  court  had 
a  poor  opinion  of  such  evidence.  Our  attention  has  not  been 
called  to  any  case  where  a  judgment  has  been  reversed  for 
the  refusal  to  give  an  instruction  of  this  character.  It  is 
clearly  intimated  in  one  case  (People  v.  Barthleman,  120  Cal. 
13,  [52  Pac,  112]),  that  such  an  instruction  ought  not  to  be 
given,  though  the  court  in  that  case  declines  to  reverse  the 
judgment  on  account  of  its  having  been  given.  Section  2061 
of  the  Code  of  Civil  Procedure  provides  for  certain  caution- 
ary instructions  that  may  be  driven  in  proper  cases  to  the 
jury.  It  provides,  however,  for  no  instruction  to  the  effect 
that  great  or  any  caution  should  be  used  in  examining  expert 
evidence.  Nor  does  the  C'Ode  of  Civil  Procedure  anywhere 
authorize  the  griving  of  a  cautionary  instruction  as  to  expert 
evidence;  and  in  this  condition  of  the  law  we  think  that  a 
ease  should  not  be  reversed  for  the  refusal  to  give  a  caution- 
ary instruction  of  this  character.  Indeed,  it  is  held  in  People 
V.  Ruiz,  144  Cal.  251,  [77  Pac.  907],  and  in  People  v.  Ward- 
rip,  141  Cal.  229,  [74  Pae.  744],  that  a  eaie  dumld  not  be 
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reversed  for  a  refusal  to  give  certain  of  the  cautionary  in- 
structions particularly  authorized  by  the  subdivisions  of  said 
section  2061;  and  on  the  authority  of  those  cases  it  is  clear 
that  no  material  error  was  committed  in  the  refusal  to  give 
the  instruction  now  under  discussion. 

It  is  also  contended  that  the  court  should  have  given  in- 
structions requested  by  the  defendant  to  the  effect  that  where 
a  party  offers  weaker  and  less  satisfactory  evidence,  when  it 
appears  that  stronger  and  more  satisfactory  evidence  was 
within  his  power,  the  evidence  offered  should  be  viewed  with 
distrust.  It  was  held  in  the  case  of  People  v.  Cuff,  122 
Cal.  591,  [55  Pac  407],  that  the  giving  of  such  an  instruc- 
tion as  this  in  a  criminal  case  was  error.  In  that  case  Kauff- 
man  v.  Maier,  94  Cal.  283,  [29  Pac.  481],  was  cited,  the  same 
principle  having  been  applied  there  in  a  civil  case  as  was 
applied  in  the  case  of  People  v.  Cuff.  In  the  last-mentioned 
case  it  is  said:  ''The  danger  lurking  in  these  subdivisions 
of  the  section  is  found  in  the  fact  that  they  attempt  to  deal 
with  the  weight  and  effect  of  evidence — ^matters  for  the  jury 
and  not  matters  for  legislative  action.  The  aforesaid  section 
of  the  code  declares  that  the  principles  stated  in  the  various 
subdivisions  thereof  may  be  given  by  the  court  to  the  jury 
upon  all  proper  occasians.  In  criminal  cases  the  proper  occa- 
sions are  so  few  and  the  improper  occasions  are  so  many  that 
it  were  best  they  should  be  given  rarely,  if  at  all.''  We  do 
not  think  the  present  case  is  one  presenting  a  proper  occa- 
sion for  giving  the  instruction  requested.  It  appeared  that 
the  plaintiff  was  visited  by  four  different  physicians,  and 
that  one  of  these  physicians  at  least,  if  not  more,  was  in  the 
employ  of  the  defendant.  Two  of  them  were  merely  called 
in  consultation  with  the  physician  who  had  charge  of  the 
ease.  Dr.  Jenkins  was  the  attending  physician,  and  he  made 
some  fifty  visits  upon  Mrs.  Wood  during  the  time  that  he  was 
treating  her  for  the  injuries.  He  was  called  as  a  witness,  and 
we  cannot  see  how  his  testimony  can  be  said  to  have  been 
less  satisfactory  than  wouJd  have  been  the  evidence  of  physi- 
cians who  saw  the  patient  only  once  or  twice,  and  who  un- 
doubtedly received  most  of  the  knowledge  they  possessed  con- 
cerning the  sjonptoms  of  her  case  secoud-hand  from  Dr.  Jen- 
\ana.  There  was  nothing  in  Dr.  Jenkins's  evidence,  as  it  ap- 
peals in  the  record,  that  would  indicate  that  anything  differ- 
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eait  or  more  satisfactory  might  have  been  obtained  from  any 
of  the  other  physicians ;  and  if  the  defendant  had  been  pos- 
sessed of  any  notion  that  any  more  satisfactory  expert  evi- 
dence or  direct  testimony  could  have  been  obtained  from  any 
of  the  other  three  doctors,  it  was  the  defendant's  privilege 
to  oall  the  same.  This  is  not  a  case  of  the  suppression  of  any 
evidence,  as  we  view  it^  from  the  record.  Nor  is  it  a  case  of 
the  offering  of  weaker  and  less  satisfactory  evidence  when  it 
appeared  that  stronger  evidence  was  within  the  power  of  the 
party  offering  it  So  far  as  we  can  see,  the  testimony  of  the 
other  three  doctors  was  equally  ^'within  the  power"  of  both 
parties,  and  the  instructions  requested,  if  they  affected  the 
jury  at  all,  might  have  been  taken  as  reflecting  quite  as 
severely  on  the  defendant  as  on  the  plaintiff.  We  think,  how- 
ever, that  as  theare  is  nothing  to  indicate  that  the  testimony 
of  the  four  doctors  added  together  would  have  been  stronger 
and  more  satwfaetory  than  was  the  testimony  of  the  one  at- 
tending physician,  it  would  have  been  idle  to  give  the  instruc- 
tions.   We  think  they  were  properly  refused. 

The  court,  at  the  request  of  plaintiffs,  instructed  the  jury 
as  follows:  **Tou  are  instructed  that  in  reaching  a  verdict 
in  this  case  it  is  your  duty,  not  only  to  take  into  considera- 
tion all  iSie  evidence  given  by  the  witnesses  and  weigh  the 
same  with  care,  but  to  take  into  consideration  in  weighing 
such  evidence  and  in  reaching  a  conclusion,  all  of  the  sur- 
rounding circumstances  and  draw  all  the  inferences  from 
such  circumstances  and  from  the  testimony  of  witnesses  as 
may  be  reasonably  drawn.'* 

It  is  objected  that  in  this  instruction  the  jury  were  told 
that  it  was  their  duty  not  only  to  take  into  consideration  all 
the  evidence  given  by  the  witnesses,  but  also  to  take  into  con- 
sideration something  beyond  that  and  in  addition  to  the  evi- 
dence. We  hardly  think  Hie  instruction  standing  alone  would 
bear  that  construction,  but  are  of  opinion  that  the  jury  would 
understand  that  the  court  in  referring  to  "the  surrounding 
circumstances"  meant  only  such  circumstances  as  might  be 
developed  by  the  evidence.  But  be  that  as  it  may,  the  in- 
structions should  all  be  read  and  construed  together.  In 
addition  to  the  instruction  complained  of,  the  jury  were  told 
that  "the  existence  of  each  item  of  injury  or  damage  claimed 
by  the  plaintiffs  must  be  shown  to  a  reasonable  degree  of 
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certainty  by  the  preponderance  of  the  evidence."  They 
were  also  told  that  the  law  **  authorizes  you  to  give  such  rea- 
sonable damages  as  in  your  honest  and  candid  judgment  yon 
deem  the  plaintiffs  entitled  to  under  the  evidence.*'  Listen- 
ing to  these  instrnctions,  we  think  the  jury  could  not  fail  to 
understand  that  their  verdict  was  to  be  based  upon  the  evi- 
dence, and  upon  that  alone. 

We  see  no  error  in  the  record,  and  the  judgment  and  order 
appealed  from  are  affirmed. 

Smith,  J.,  and  Allen,  J.,  ooneurred. 


[No.  49.     Second  Appellate  Distriet. — ^Angnet  26,  1905.] 

WATER  SriPPLY  COMPANY,  Respondent,  v.  L.  G.  SAR- 
NOW, Respondent,  and  JOSIE  E.  SULLIVAN,  Ap- 
pellant. 

Cmterpleader — Judgment  Greditob — G-abnishment  itnbeb  Execution 
— Waiver  or  Supplementary  Proceedings. — ^Although  ordinarily  a 
creditor  making  a  garnishment  under  exeeution  must  first  obtain 
an  order  under  proceedings  supplementary  to  execution  before  suing 
the  garnishee,  yet  where  the  corporation  garnishee  has  filed  a  bill 
of  interpleader  between  its  judgment  creditor  and  the  garnishing 
creditor,  whose  judgment  is  against  such  judgment  creditor,  and 
they  have  interpleaded,  such  interpleader  is  a  waiver  of  the  necessity 
of  supplementary  proceedings  by   the  garnishing  creditor. 

Id. — Cross-Complaint  of  Garnishdto  Creditor. — A  cross-complaint 
of  the  garnishing  creditor  in  such  action  is  not  demurrable  on 
the  ground  that  no  order  of  court  was  obtained  under  supplementary 
proceedings  allowing  such  creditor  to  sue  on  the  garnishment. 

Id. — SumciENOY  of  Pleadings — General  Demurrers — ^Waiter  of 
Grounds  of  Special  Demurrer. — ^Where  only  general  demurrers 
were  interposed  to  the  bill  of  interpleader  and  to  the  cross- 
complaint,  and  each  was  sufficient  as  against  such  demurrer,  any 
grounds  of  special  demurrer  arising  from  improper  statement  are 
waived. 

Id. — Ex  Parte  Order  for  Execution  after  Five  Tears — Life  of 
Judgment — Garnishment. — ^The  court  had  power  to  make  an  «r 
parte  order  for  the  issuance  of  the  execution  under  which  the 
garnishment  was  made  after  the  lapse  of  five  years  from  the  eotiy 
•f  tiie  jodgment  and  before  the  expiration  of  five  yean  and  liz 
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months,  wbieh  would  bar  an  aetion  upon  the  judgment.  An  order 
for  the  exeexxtion  is  an  order  for  its  enforcement,  and  warrants  the 
garnishment  and  its  enforcement  in  the  interpleader  suit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  F.  Allen,  for  Appellant 

Fred  E.  Borton,  for  Water  Supply  Company,  Respondent. 

George  B.  Whitaker,  Albert  M.  Johnson,  and  Hiram  W. 
Johnson,  for  L.  G.  Samow,  Respondent 

ALLEN,  J. — The  complaint  avers  that  in  January,  1902, 
defendant  Samow  obtained  a  judgment  against  plaintiff  for 
$844;  that  in  May  and  October  following  Josie  Sullivan 
caused  to  be  served  upon  the  secretary  of  plaintiff  an  execu- 
tion issued  out  of  a  judgment  theretofore  rendered  in  her 
favor  and  against  Samow,  whereby  she  sought  to  levy  upon 
and  hold  all  property  or  credits  in  plaintiff's  hands  due 
Samow ;  that  plaintiff  is  ignorant  of  the  rights  of  the  parries 
to  the  proceeds  of  said  judgment,  and  would  be  put  to  hazard 
if  compelled  to  judge  between  the  respective  claims,  and 
avers  that  it  is  willing  to  pay  the  full  amount  of  said  judg- 
ment to  whomsoever  the  court  may  direct,  pending  the  hear- 
ing, with  the  usual  prayer,  requiring  the  interpleader  to  be 
discharged,  etc. 

To  this  complaint  the  general  demurrer  of  each  of  the 
defendants  was  overruled ;  and  the  defendant  Sullivan  there- 
upon filed,  as  was  required,  a  pleading  which  she  denomi- 
nated a  cross-complaint,  in  which  it  is  averred  that  judgment 
in  her  favor  against  Samow  was  rendered  in  February,  1897, 
the  amount  of  which,  including  interest,  was  at  the  date  of 
filing  said  claim,  $742.03;  that  on  May  11,  1902,  Sullivan 
filed  in  the  court  in  which  the  judgment  was  rendered  her 
affidavit,  setting  out  the  rendition  and  non-payment  of  the 
judgment;  that  more  than  five  years  had  elapsed  since  the 
entry,  and  that  Samow  now  has  property  out  of  which  it 
eould  be  made.    The  court,  upon  presentation  of  such  afiS- 
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davit,  made  its  order  that  an  execution  issue,  and  the  same 
was  issued;  that  on  May  20,  1902,  the  sheriff  duly  levied  on 
all  moneys,  debts,  and  credits  of  Samow  in  the  hands  of 
plaintiff,  and  that  in  order  to  make  such  levy  the  sheriff 
.served  upon  the  plaintiff's  secretary,  and  left  with  him, 
notice  that  the  same  were  attached  by  virtue  of  said  writ; 
that  subsequently  the  sheriff  returned  said  execution  unsatis- 
fied ;  that  when  the  execution  was  levied  there  was  $950.35  in 
the  plaintiff's  hands  belonging  to  Samow;  that  afterwards, 
in  October^  1902,  another  execution  was  issued  out  of  said 
judgment  so  rendered,  in  favor  of  Sullivan  and  against  Sar- 
now, which  was  duly  levied.  And  the  same  allegations  are 
set  out  as  were  made  in  reference  to  the  first  levy. 

To  this  cross-complaint  Samow  demurred  generally,  and 
the  same  was  sustained  by  the  court ;  and  Sullivan  not  desir- 
ing to  amend,  the  court  found  that  Sullivan  acquired  no 
rights  to  the  money  in  the  hands  of  plaintiff  by  virtue  of 
such  levies,  that  Sarnow  was  entitled  to  the  money,  and  by 
its  judgment  ordered  that  plaintiff  pay  to  the  clerk  the 
amount  of  said  iud^ment  in  favor  of  Samow ;  that  upon  such 
payment  the  judfrment  should  be  satisfied  by  the  clerk,  and 
the  money  paid  to  Samow.  From  this  judgment  aprainst 
her,  and  in  favor  of  Samow,  tiie  defendant  Sullivan  ap- 
peals. 

The  act  of  1895  authorizing  the  order  for  execution  without 
notice  after  the  lapse  of  five  years  from  the  rendition  of 
judgment,  and  before  the  same  is  barred  by  statute,  as  to  all 
judgments  rendered  after  the  passage  of  such  act,  is,  by  our 
supreme  court,  in  Harrier  v.  Bass  ford,  145  Cal.  530,  \1S  Pac. 
1038T,  held  to  be  constitutional.  Inasmuch  as  the  only  way 
by  which  a  money  judgment  may  be  enforced  is  by  execution, 
such  an  order  for  an  execution  amounts  to  an  order  for  its 
enforcement,  and  is  authorized  by  section  685  of  the  Code  of 
CivU  Procedure.  It  is  averred  in  the  plaintiff's  complaint 
that  a  copy  of  such  execution  was  served,  which  being  ad- 
mitted, a  right  and  claim  as  to  the  money  was  initiated  which 
would  entitle  the  plaintiff  to  maintain  an  action  under  sec- 
tion 386  of  the  Code  of  Civil  Procedure. 

The  cross-complaint  alleges  that  the  execution  was  levied, 
and,  no  special  demurrer  being  filed,  the  same  was  sufficient. 
I  GU.  App^-« 
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The  essential  facts  may  be  improperly  or  defeetiyely  stated, 
but  such  defects  can  only  be  reached  by  a  special  demurrer. 
{Grant  v.  Sheerin,  84  Cal.  200,  [23  Pac.  1094].)  The  same 
observations  are  appropriate  as  to  tbe  general  demurrer  to 
the  original  complaint.  The  only  theory,  therefore,  upon 
which  the  court  could  have  proceeded  in  its  judgment  in 
favor  of  Samow  and  against  Sullivan  was  that  the  sections 
of  the  act  providing  for  proceedings  supplementary  to  the 
execution  were  applicable  to  this  case ;  and  their  non-observ- 
ance destroyed  any  rights  which  Sullivan  may  have  acquired 
to  the  money  or  credits  in  plaintiff's  hands.  It  is  true  that 
before  any  action  can  be  maintained  by  a  judgment  creditor 
on  account  of  a  levy  made  under  subdivision  5  of  section 
542  of  the  Code  of  Civil  Procedure  he  shall  first  proceed, 
as  provided  by  sections  717-721  of  the  Code  of  Civil  Pro- 
cedure, and  procure  an  order  authorizing  such  suit.  This, 
however,  is  because  of  the  want  of  privity  between  the  judg- 
ment creditor -and  his  debtor's  debtor,  and  the  policy  of 
the  law  is,  that  the  party  gamisheed  shall  have  due  notice 
and  examination  in  relation  to  the  subject  of  the  daim  against 
him,  and  be  afforded  an  opportunitj'^  to  pay  without  suit 
But  in  this  case  the  plaintiff  voluntarily  comes  into  court  as 
the  actor  and  sues  Sullivan  and  Samow.  The  plaintiff  there- 
by waives  all  proceedings  under  said  sections  and  invokes  the 
jurisdiction  of  the  court,  and  when  Samow  appears  in  such 
proceedings  he  consents  to  the  jurisdiction  of  the  court  to 
hear  and  determine  their  conflicting  claims  to  the  property; 
and  it  would  be  an  idle  performance  to  stay  all  proceedings 
in  the  interpleader  suit  until  Sullivan  had  taken  those  steps 
contemplated  by  section  717  et  seq.  of  the  Code  of  Civil  Pro- 
cedure, in  order  that  he  might  establish  his  right  to  daim 
the  money.  For  it  certainly  could  not  be  contended  that  a 
party  gamisheed  may  absolutely  destroy  the  rights  acquired 
under  the  original  levy  by  instituting  a  suit  under  section 
383.  The  levy  of  the  execution  gave  to  Sullivan  rights  which 
she  might  enforce  under  proceedings  supplementary  to  the 
execution,  and  the  effect  of  which  would  be  to  defer  any 
daim  of  Samow  to  such  money  until  these  rights  had  been 
determined.  All  parties  then  appearing,  the  determination 
of  their  respective  rights  could  be  had  in  this  proceeding  aa 
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effectually  as  in  an  ori^nal  proceeding:  brought  by  Sullivan 
against  plaintiff. 

The  cross-complaint,  therefore,  as  against  the  general  de- 
murrer, was  sufficient,  and  the  court  erred  in  sustaining  the 
demurrer  thereto. 

Judgment  is  reversed,  with  directions  to  overrule  the  de- 
murrer to  the  erosB-complaint. 

Gray,  P.  J.,  and  Smith,  J.,  concurred. 


[No.   186.    First   AppeDato  Distriet.— Angast   28,   1905.] 

EDITH  M.  S.  RAINE,  Petitioner,  v.  WILLIAM  P.  LAW- 
LOB, Judge  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  Respondent. 

Estates  of  DscEiusED  Pebsons — Special  Administratok — Mode  of 
AppomTMENT. — A  special  administrator  may  be  appointed  either 
bj  the  eoart  or  by  the  order  of  the  judge  at  ehambers. 

rj>. — Xjhadyebtsst  Appointment — Absence  of  Notice  xtndeb  Bule— 
Jurisdiction  to  Vacate — Ebboe — Pbohibition. — ^The  court  has 
jnrifldietion  to  vacate  an  appointment,  if  inadvertently  made  on 
account  of  the  absence  of  notice  required  by  a  rule  of  the  court; 
and  its  jurisdiction  to  determine  the  matter  includes  the  power 
to  decide  erroneously  as  wdl  as  correctly,  and  prohibition  will  not 
lie  to  prevent  an  erroneous  order  setting  aside  and  revoking  the 
appointment. 

Id. — ^BioHT  of  Appointment  not  Statutoby — ^Beapplioation  upon 
NonoE. — ^Even  if  no  appeal  lies  from  an  order  revoking  the  appoint- 
ment of  a  special  administratrix,  she  cannot  be  greatly  injured, 
as  there  is  no  statutory  right  in  any  person  to  be  appointed  special 
administratriz,  and  she  can  again  apply  upon  notice  and  be  heard 
the  same  as  any  other  applicant  if  the  court  should  deem  it  neces- 
sary to  appoint  a  special  administrator. 

PETITION  for  Writ  of  Prohibition  to  William  P.  Law- 
lor,  Judge  of  the  Superior  Court  of  the  City  and  County  of 
San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  C.  McPike,  for  Petitioner. 

There  is  no  right  of  appeal  from  the  threatened  order. 
(Estate  of  Calakofi,  60  Cal.  233;  Estate  of  Dean,  62  Cai. 
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613;  Estate  of  Lutz,  67  Cal.  457,  8  Pac.  39;  Estate  of  Sbar- 
boro,  70  Cal.  147,  11  Pac.  563;  In  re  Moore,  86  Cal.  58,  24 
Pac.  816;  In  re  Walkerly,  94  Cal.  352,  29  Pac.  719;  In  re 
Smith,  98  Cal.  636,  33  Pac.  744.)  There  is  no  policy  of  the 
law  to  prefer  the  husband  as  special  administrator.  Prefer- 
ence is  required  to  be  given  to  the  executrix  named  in  tiie 
will.  (Code  Civ.  Proc,  sec.  1413.)  The  order  was  made  in 
open  court,  and  section  937  and  decisions  under  are  inappli- 
cable. Inadvertence  is  not  to  be  presumed,  and  must  be 
aflJrmatively  shown.  (Carpenter  v.  Superior  Cmirt,  75  Cal. 
598, 19  Pac.  174;  In  re  Piere,  1  L.  R.  Q.  B.  Div.  (1898)  627;  1 
Freeman  on  Judgments,  sees.  90,  95,  101.)  The  facts  recited 
in  the  decision  do  not  show  a  case  of  inadvertence.  There 
being  no  adequate  right  of  appeal,  prohibition  is  the  proper 
remedy.  (16  Ency.  of  Plead.  &  Prac.,  p.  1115;  Kirhy  v, 
Superior  Court,  68  Cal.  604,  10  Pac.  119 ;  Wagner  v.  Superior 
Court,  100  Cal.  360,  34  Pac.  820.) 

M.  J.  Kuhl,  Charles  W.  Slack,  and  Riordan  &  Lande,  for 
Respondent. 

The  decision  of  the  court  that  the  order  was  inadvertently 
made  is  not  open  to  review  in  this  collateral  proceedin?:. 
(People  V.  Curtis,  113  Cal.  71,  45  Pac.  180.)  The  court  has 
inherent  power  to  set  aside  orders  and  judgments  inadver- 
tently made.  (Wiggins  v.  Superior  Court,  68  Cal.  398.  9 
Pac.  646;  Baker  v.  Fireman's  Fund  Ins,  Co..  73  Cal.  182,  14 
Pac.  686;  People  v.  Curtvi,  113  Cal.  71,  45  Pac.  180.)  The 
inherent  powers  have  been  increased  by  statute.  (Code  Civ. 
Proc,  sees.  937,  1713;  Coburn  v.  Pacific  Lumber  etc.  Co.,  46 
Cal.  33;  In  re  Sullenberger,  72  Cal.  549,  14  Pac.  513;  Pignaz 
V.  Burnett,  119  Cal.  163,  51  Pac.  48.)  The  court  had  juris- 
diction to  decide  the  question  of  inadvertence,  and  if  it  de- 
cided it  erroneously  prohibition  is  not  the  proper  remedy. 
(Wreden  v.  Superior  Court,  55  Cal.  505;  Wiggins  v.  Supe- 
rior Court,  68  Cal.  398,  9  Pac.  646.)  The  surviving  husband 
had  the  ricrht  to  notice  and  hearincr.  (Estate  of  Sihieh.  120 
Cal.  348,  52  Pac.  808;  Estate  of  Dorris.  93  Cal.  617,  29  Pac. 
244.) 

COOPER,  J. — This  is  a  petition  for  a  writ  of  prohibition 
against  Hon.  William  P.  Lawlor,  as  judge  of  the  superior 
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court  of  the  city  and  county  of  San  Francisco,  to  prohibit 
him  from  revoking  an  order  appointing;  petitioner  special 
administratrix  of  Ihe  estate  of  Inez  Sexton  Hutton,  deceased. 

On  the  second  day  of  May,  1905,  an  order  was  made  and 
signed  by  said  judge,  appointing  petitioner  special  adminis- 
tratrix of  the  estate  of  deceased,  and  directing  that  special 
letters  of  administration  issue  to  her  upon  filing  a  bond  and 
taking  the  proper  oath.  Petitioner  thereupon  qualified  and 
gave  the  proper  bond.  It  is  not  necessary  to  decide  the  ques- 
tion as  to  whether  the  order  appointing  petitioner  was  made 
by  the  court  or  by  the  judge  at  chambers.  In  either  case  the 
appointment  was  valid.     (Code  Civ.  Proc,  sees.  1411,  1412.) 

On  the  tenth  day  of  May,  1905,  H.  W.  Hutton,  the  sur- 
viving husband  of  deceased,  served  and  filed  a  notice  of 
motion  to  vacate  and  set  aside  the  order  appointing  the  peti- 
tioner such  special  administratrix,  upon  the  ground,  among 
others,  that  the  order  was  irregularly  and  inadvertentl.v  made 
and  without  notice.  The  motion  came  on  regularly  to  be 
heard  on  the  eleventh  day  of  May,  1905,  the  petitioner  being 
represented  by  her  attorney,  whereupon  the  court,  aft<*r  due 
consideration  of  the  matter,  concluded  that  the  order  appoint- 
ing the  petitioner  such  special  administratrix  was  irregu- 
larly and  inadvertently  made,  without  notice  as  prescribed 
by  the  rules  of  the  court,  and  announced  that  it  would,  and 
it  is  about  to,  make  an  order  setting  aside  and  revoking  the 
order  appointing  petitioner  such  special  administratrix. 

The  writ  of  prohibition  wih  not  issue  to  an  inferior  tri- 
bunal unless  it  is  proceeding,  or  is  about  to  proceed,  in  excess 
of  its  jurisdiction.  (Code  Civ.  Proc,  sec.  1102.)  The  peti- 
tioner here  accordingly  sets  forth,  **That  said  order  and  pro- 
ceeding is  in  excess  of  the  jurisdiction  of  the  said  William 
P.  Lawlor,  as  such  superior  judge,  and  he  is  without  any 
jurisdiction  to  make  said  order  upon  any  of  the  grounds 
stated."  Jurisdiction  is  the  power  to  hear  and  determine 
the  subject-matter  in  controversy.  If  the  law  confers  the 
power  to  render  a  judgment  or  decree,  then  the  court  has 
jurisdiction.  **The  question  is  whether,  on  the  case  before  a 
court,  its  action  is  judicial  or  extrajudicial;  with  or  without 
the  authority  of  law,  to  render  a  judgment  or  decree  upon 
the  rights  of  the  litigant  parties.    If  the  law  confers  the 
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power  to  render  a  judgment  or  decree,  then  the  court  has 
jurisdiction;  what  shall  be  adjudged  and  decreed  between 
the  parties,  and  with  which  is  the  right  of  the  case,  is  judi- 
cial action  by  hearing  and  determining  it*'  {Rhode  Island 
V.  Massachusetts,  12  Pet.  657.) 

The  court  or  the  judge  thereof  had  the  power  to  set  aside 
the  order  if  it  was  inadvertently  made.  {Hall  v.  Polack,  42 
Cal.  219;  Crtm  v.  Kessing,  89  CaL  478,  [23  Am.  St.  Eep.  491, 
26  Pac.  1074] ;  Kaufman  v.  Shain,  111  Cal.  17  [52  Am,  St 
Eep.  139,  43  Pac.  393].) 

Counsel  for  petitioner  concedes  that  courts  have  the  inher- 
ent power  to  set  aside  orders  inadvertently  made,  but  claims 
that  "when  the  uncontroverted  facts  show,  as  matter  of  law, 
that  there  was  no  inadvertence  the  court  below  has  no  power 
to  vacate  its  order  on  the  ground  that  it  was  inadvertently 
made.''  This  is  but  an  argument  that  the  court  had  the 
power  to  decide  the  matter,  provided  it  decided  right,  but 
did  not  have  the  power  to  decide  wrong.  If  it  had  the  power 
to  deny  the  motion  to  set  aside  its  order  alleged  to  have  been 
made  by  inadvertence  (and  this  is  conceded)  it  had  the  power 
to  grant  it.  It  had  the  power  to  determine  whether  or  not 
tne  order  was  inadvertently  made.  It  had  the  power  to  de- 
cide the  matter  even  if  its  decision  was  wrong.  It  is  not 
necessary  to  express  any  opinion  as  to  whether  or  not  the 
record  shows  that  the  order  was  inadvertently  made.  If  the 
court  arrived  at  a  wrong  conclusion  it  was  only  error,  which 
cannot  be  reached  in  this  proceeding.  The  court  was  the 
tribunal,  and  the  judge  who  heard  the  matter  was  the  per 
son  provided  by  the  laws  of  the  state  for  passing  upon  the 
very  question  presented.  The  court  below  was  the  sole  judge 
of  the  evidence  and  of  the  question  as  to  whether  or  not  the 
order  had  been  inadvertently  made,  and  its  decision  is  con- 
clusive as  to  this  collateral  proceeding.  (Crim  v.  Kessing, 
89  Cal.  478,  486,  [23  Am.  St  Rep.  491,  26  Pac.  1074] ;  People 
V.  Curtis,  113  Cal.  71,  [45  Pac.  180].) 

The  case  of  Wiggin  v.  Superior  Court,  68  Cal.  398,  [9  Pac. 
646],  is  directly  in  point,  and  supports  the  views  herein  ex- 
pressed. There  the  court  made  a  decree  of  final  discharge 
of  the  administrator.  It  afterwards,  upon  application  ot 
some  of  the  heirs,  made  an  order  setting  aside  and  vacating 
the  decree  of  final  discharge  upon  the  ground  that  such  di»- 
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charge  was  ''made  inadvertently  and  ex  parte.*'  A  writ  of 
prohibition  was  sought  upon  the  ground  that  the  court  had 
no  jurisdiction  to  set  aside  the  decree  of  final  discharge.  The 
court  said:  "We  are  of  opinion  that  the  court  had  jurisdic- 
tion to  set  aside  its  order  or  decree  discharging  petitioner 
from  his  office  of  administrator,  upon  the  ground  that  such 
decree  had  been  inadvertently  made  and  entered,  and  that 
having  power  so  to  do,  if  error  was  committed,  it  cannot  be 
corrected  by  means  of  a  writ  of  prohibition,  which  only  issues 
to  arrest  'the  proceedings  of  any  tribunal,  corporation,  board, 
or  person  .  .  .  when  such  proceedings  are  without  or  in  ex- 
cess of  the  jurisdiction.'  " 

In  Wreden  v.  Superior  Court,  55  Cal.  504,  it  is  said :  "Any 
error  committed  in  the  decision  of  a  motion  can  be  saved  by  a 
bill  of  exceptions,  and  be  disposed  of  by  appeal,  or  any  other 
method  of  review  known  to  the  law;  but  judicial  acts,  which 
are  the  subject  of  review  by  these  ordinary  and  adequate 
remedies,  are  not  the  subject  of  prohibition.  The  mere  fact, 
if  such  were  the  fact,  that  a  court  is  about  to  act  erroneously 
or  irregularly  in  a  matter  of  which  it  has  jurisdiction,  will 
not  warrant  the  issuance  of  a  writ  of  prohibition." 

In  Woodward  v.  Superior  Court,  95  Cal.  276,  [30  Pac 
535],  it  was  sought  by  prohibition  to  arrest  proceedings  in 
regard  to  the  appointment  of  a  receiver,  on  the  ground  that 
no  sufficient  showing  had  been  made  to  justify  the  appoint- 
ment. It  is  said:  "The  court  had  jurisdiction  of  the  subject- 
matter  and  of  the  parties.  It  had  the  power,  therefore,  to 
hear  and  determine  a  motion  for  the  appointment  of  a  re 
eeiver,  and  its  action  thereon  cannot  be  regarded  as  in  excess 
of  its  jurisdiction." 

It  is  not  necessary  to  decide  in  this  case  whether  any  appeal 
lies  from  the  order  complained  of.  If  no  appeal  lies  the  peti- 
tioner cannot  be  greatly  injured.  She  has  no  statutory  right 
to  be  appointed  special  administratrix.  She  can  again  ap- 
ply upon  notice  and  be  heard  the  same  as  any  one  else,  if  the 
court  should  deem  it  necessary  to  appoint  a  special  admin- 
istrator. 

The  writ  is  denied. 

Harrison,  P.  J.,  and  Hall,  J.,  concurred. 
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[No.  16.    Seeond  Appellate  District. — August  28,  1905.] 

WILLIAM  RILEY,  Appellant,  v.  LOMA  VISTA  RANCH 
COAfPANY,  W.  W.  HOWARD,  and  W.  U  RHjEY, 
Respondents. 

Corporation — ^Partnership — Aobnct — ^Warehouss   Bxceipts   bt   Seo- 

RETART  TO  HiMSELP — ^BaTIPICATION — FINDINGS  AGAINST  EviDENOE. — 

Where  a  corporation  owning  a  warehouse  is  virtimlly  an  incor- 
porated partnvrship,  of  which  its  secretary  is  the  managing  part- 
ner, and  he  has  been  in  the  habit  of  storing  hay  in  the  warehouse 
and  issuing  receipts  therefor  in  his  own  name,  signed  by  the  cor- 
poration, by  himself  as  secretary,  which  were  regularly  entered  upon 
the  books  and  known  to  the  directors,  he  had  authority  to  issue 
such  receipts  to  himself;  and  where  it  clearly  appears  that  a  par- 
ticular receipt  so  issued  was  ratified  by  the  company  upon  report 
thereof,  and  by  failure  to  object  thereto  upon  inquiry  of  a  subse- 
quent assignee  thereof  for  value  as  to  the  rate  of  storage,  findings 
that  the  corporation  did  not  issue  or  ratify  the  receipt  are  against 
the  eridence. 
liK— Warehouse  Receipt  Conclusive  as  to  Amount  Stored — ^Es- 
toppel.— ^Both  under  the  general  law  and  by  force  of  the  statute 
law  of  this  state  it  is  not  competent  for  a  warehouseman  to  con- 
tradict his  receipt  as  to  the  amount  stored;  but  he  is  estopped 
thereby  to  deny  the  actual  receipt  and  possession  of  the  goods 
represented    by    said    receipt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County  and  from  an  order  denying  a  new  triaL 
Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  H.  Blanchard,  and  Will  D.  Gtould,  for  Appellant 

R.  H.  F.  Variel,  for  Corporation,  Respondent 

Curtis  D.  Wilbur  and  G.  P.  Adams,  for  W.  W.  Howard, 
Resx>ondent. 

William  E.  Cox,  for  W.  L.  Riley,  Respondent 

SMITH,  J. — ^Appeal  from  a  judgment  for  the  defendants 
and  from  an  order  denying  plaintiff's  motion  for  a  new  trial. 

The  defendant  corporation  is  successor  of  the  firm  of 
Bixby  &  Howard,  composed  of  Jotham  Bixby,  the  defendant 
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Howard,  and  five  others,  who  (excepting  one)  subscribed  for 
and  continued  to  be  the  holders  of  all  the  stock  of  the  cor- 
poration. Howard  was  manager  of  the  business  of  the  firm 
before  the  incorporation,  and  continued  to  be  such  until 
about  the  twenty-third  day  of  January,  1897.  This  suit  was 
brought  to  recover  the  value  of  the  balance  of  the  hay  unde- 
livered, represented  by  a  warehouse  receipt,  which  is  as  fol- 
lows : — 

"LoMA  Vista  Warehouse. 
"No.  172.     Howard's  Summit,  Los  Angeles  Co.,  Cal. 

"7-14,  1896. 

"Received  in  Warehouse  at  Howard's  Summit,  on  storage, 
the  following  merchandise  for  account  of  W.  W.  Howard, 
at  the  following  rates,  one  dollar  per  ton  for  the  season,  i.  e. 
July  1-97. 

"Not  responsible  for  shrinkage  or  loss  by  fire. 
"Gangway     Lots.    Marks.    No.  of  Bales.    Weight.  Deseription. 

Nmnbere. 

<<  2-4-11  D,  1,  2159  474,691      Oat  ft  Barlej  Hay. 

"12-13  J, 

"This  receipt  must  be  surrendered  and  storage  paid  before 
delivery  of  goods  will  be  made.  Transfers  not  complete  un- 
less entered  in  the  warehouse  books.  Storage  commences 
July  1,  1896.  LoMA  Vista  Ranch  Co., 

Proprietors, 
"Per  W.  W.  Howard,  Sec.  &  Manager.'* 

This  receipt,  it  is  found,  was  for  the  balance  of  the  hay 
undelivered,  represented  by  a  receipt  in  similar  form  issued 
in  the  year  1895,  which  had  been  pledged  to  the  Merchants' 
National  Bank  of  Los  Angeles  as  collateral  security  for  the 
sum  of  two  thousand  dollars ;  and  for  which  the  new  certifi- 
eate  was  substituted.  The  latter  was  assigned  for  value  to 
the  defendant  W.  L.  Riley,  December  27,  1897,  and  by  him 
to  the  plaintiff.  Portions  of  the  hay  represented  by  the  re- 
ceipt, aggregating  1,399  bales,  were  delivered  to  the  defend- 
ant W.  L.  Riley  and  indorsed  on  the  receipt;  and  after  this 
delivery  the  defendant  corporation  refused  to  deliver  any 
more  hay  upon  the  ground  that  all  the  hay  of  Howard  in 
their  possession  had  been  delivered.  The  assignment  of  the 
plaintiff  was  after  this  refusal  of  the  defendant  corporation, 
of  which  the  assignee  had  notiocL 
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It  was  found  by  the  court  that  "through  omissions,  mis- 
takes and  oversight,  the  last-named  receipt  called  for  a  larger 
amount  of  hay  than  was  then  actually  on  storage  in  said 
warehouse  and  bams  of  the  said  defendant  Loma  Vista 
Banch  Company";  and,  in  effect,  that  the  hay  actually  de- 
livered to  W.  L.  Riley  was  all  the  hay  at  that  time  in  the 
hands  of  the  company ;  and  it  is  further  found,  in  eflfect : — 

That  the  defendant  corporation  never  made,  issued,  or  de- 
livered either  of  said  warehouse  receipts  to  W.  W.  Howard, 
or  subsequently  ratified  the  same,  or  either  of  them,  and  that 
its  officers  and  directors,  other  than  Howard,  did  not  have 
any  notice  or  knowledge  of  the  issuance  of  such  receipts  until 
after  the  resignation  of  Howard ;  and  that  at  the  time  of  the 
assignment  of  the  receipt  to  W.  L.  Riley  the  latter  knew  that 
the  said  Howard  had  been  in  fact  the  secretary  and  manager 
of  the  corporation  defendant,  and  in  charge  of  its  business 
and  warehouse  at  the  time  the  receipt  waa  issued,  and  pur- 
chased the  receipt  and  hay  represented  thereby  **with  notice 
that  the  said  Howard  had  issued  said  receipt  in  the  name  of 
said  corporation  by  himself,  as  secretary  and  manager 
thereof,  to  himself  in  his  individual  capacity,  without  author- 
ity so  to  do,  and  with  constructive  notice  that  said  receipt  as 
against  said  corporation  defendant  called  for  more  hay  than 
said  corporation  defendant  had  received  or  had  then  in  its 
possession  or  warehouse." 

But  these  findings  are  attacked  by  the  specifications  of 
the  appellant,  and  from  the  evidence  in  the  case  the  follow- 
ing facts  appear  without  contradiction:  Previously  to  the 
issue  of  the  receipt  sued  upon,  Howard  had  been  in  the 
habit  of  storing  hay  in  the  warehouse  of  the  defendant  cor- 
poration and  issuing  receipts  to  himself  therefor,  which  were 
regularly  entered  in  the  books  of  the  company  and  known  to 
its  directors,  or  some  of  them;  and  from  the  minutes  of  the 
corporation  it  appears  that  in  the  report  of  Howard  as  secre- 
tary, made  on  the  twenty-third  day  of  January,  1897,  this 
particular  receipt  is  referred  to,  and  that  at  the  next  subse- 
quent meeting  the  minutes  of  the  preceding  meeting,  show- 
ing the  financial  statement  and  annual  account  of  Howard, 
were  read  and  the  minutes  of  the  meeting  approved,  the  min- 
utes showing  no  objection  made  to  the  receipt  in  question. 
And,  again,  at  the  stockholders'  meeting  of  June  27,  1898, 
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all  the  official  acts  of  the  board  of  directors  of  the  corporation 
dnring  the  year  were  approved,  ratified,  and  confirmed.  It 
also  appears  from  the  evidence  of  William  Biley  that  before 
completing  his  purchase  of  the  certificate  and  the  hay  repre- 
sented thereby  he  went  to  the  company's  office  and  inqiiired 
of  the  officers  there  present  how  nmch  the  charge  of  storage 
against  the  hay  was,  and  was  informed  that  they  had  made 
arrangements  with  Mr.  Howard  and  that  it  would  be  a  dollar 
and  a  half  a  ton,  if  the  hay  was  taken  away  within  three 
months,  and  that  none  of  the  officers  said  anything  *' about 
any  suspicion  of  the  warehouse  receipt  in  any  way.^'  This 
evidence  is  confirmed  by  the  witness  Bawson,  who  succeeded 
Howard  as  manager,  and  was  one  of  the  officers  applied  to. 

Upon  this  evidence,  which  was  uncontradicted,  we  think  it 
clear  that  Howard  had  authority  to  issue  receipts  to  himself, 
and  that  this  particular  receipt  was  ratified  by  the  company 
upon  its  receipt  of  Howard's  report  and  its  failure  to  make 
any  objection  to  the  receipt  upon  the  occasion  of  Biley 's  in- 
quiry as  to  the  rate  of  storage.  (PhiUips  v.  Sanger  Lumber 
Co,,  130  Cal.  432,  [62  Pac.  749].)  And  this  view  of  the  case 
is  confirmed  by  the  character  of  the  incorporation — which 
was  that  of  an  incorporated  partnership — of  which  Howard 
bad  been  the  manager  and  one  of  the  principal  partners. 
(Shorb  V.  Beaudryy  56  Cal.  450.)  We  are  of  the  opinion, 
therefore,  that  the  findings  objected  to  were  not  justified 
by  the  evidence. 

It  remains  to  consider  whether  it  was  competent  for  the 
defendant  corporation  to  contradict  its  receipt  as  to  the 
amount  of  hay  represented  by  it,  and  on  this  point  we  are  of 
the  opinion  that  it  could  not.  By  the  first  section  of  the  act 
of  April  1.  1878,  (Civ.  Code,  p.  779,  [Stats.  1877-8,  p.  949],) 
a  warehouseman  is  forbidden  to  issue  a  receipt  for  goods  that 
have  not  been  bona  fide  received  into  store  by  such  ware- 
houseman, or  which  are  not  in  store  and  under  his  control 
at  the  time  of  issuing  the  receipt;  and  by  section  10  a  viola- 
tion of  this  or  other  provision  of  the  act  is  made  a  felon^^. 
And  by  section  6  it  is  provided,  with  reference  to  negotiable 
receipts  (of  which  this  is  one),  that  a  warehouseman  shall 
not  "be  allowed  to  make  any  offset,  claim,  or  demand  other 
than  is  expressed  on  the  face  of  the  receipt  or  receipts  issued 
for  the  same,  when  called  upon  to  deliver  said  goods,"  etc. 
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By  the  provisions  of  the  act,  therefore,  a  warehouseman  is 
estopped  to  deny  the  actual  receipt  and  possession  of  the 
goods  "represented  by  said  receipt";  which  seems  to  be  in 
accordance  with  the  general  law.  (Hanover  Nat,  Bank  v. 
American  Dock  etc.  Co.,  148  N.  T.  612,  [51  Am.  St.  Rep. 
721,  43  N.  B.  72,  and  cases  cited].)  The  case  cited  is  very 
similar  to  the  case  before  us  on  both  of  the  points  involved. 

We  are  of  the  opinion  that  the  judgment  and  order  ap- 
pealed from  must  be  reversed,  and  it  is  so  ordered. 

Gray,  P.  J.,  and  Allen,  J.,  coneurred. 


[No.  50.    Seeond  A.ppeI1at6  Distriet. — ^Angnst  88,  1905.] 

H.    S.    GRINNELL,   Appellant,   v.   JOHN    S.    HILL.    Ae 

spondent. 

A.GTI0N    UPON    NOTI— POBGRASS    OF    OiL    StoOK— DSFENSB — ^ReSOISSIOM 

FOB  Fbattd. — In  an  action  upon  a  note  given  on  aoeonnt  of  the 
purchase  price  of  oil  stock  an  answer  setting  forth  that  the  de- 
fendant, having  friendly  relations  with  the  plaintiff,  was  induced 
by  his  fraudulent  representations,  specifically  set  forth,  to  purchase 
the  stock  and  to  give  the  note  sued  upon,  and  setting  forth  a  ease 
of  aggravated  fraud,  and  prompt  notice  of  rescission  of  the  eon- 
tract  therefor  upon  diseovery  of  the  fraud,  with  demand  for  return 
of  the  note,  discloses  a  complete  defense  to  the  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  triaL  B. 
S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Steams  &  Swett,  for  Appellant 

M.  L.  Ward,  for  Respondent 

SMITH,  J. — This  is  a  suit  upon  a  promissory  note  of  date 
December  27,  1900,  for  the  sum  of  $625,  given  for  twenty- 
five  hundred  shares  of  Famosa  Oil  and  Investment  Com- 
pany. 
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In  the  answer,  besides  the  allegations  as  to  the  familiar 
and  friendly,  if  not  confidential,  relations  existing  between 
the  parties,  it  is  alleged  that  the  defendant  was  induced  to 
purchase  the  stock,  and  to  give  the  note  sued  on,  by  certain 
fraudulent  representations,  set  forth  specifically  in  the  an- 
swer, which  were,  in  eflFect:  1.  That  the  plaintiff  represented 
to  the  defendant  that  he  had  purchased  five  thousand  shares 
of  the  stock  referred  to  in  the  note  at  twenty-five  cents  a 
share,  which  was  less  than  its  market  value,  and  that,  on  ac- 
count of  the  friendly  relations  existing  between  them,  he 
was  willing  to  let  the  defendant  have  one  half  of  the  stock 
purchased  at  the  price  he  had  paid  for  it;  2.  That  the  plain- 
tiff had  in  fact  purchased  the  stock  at  the  price  of  ten  cents 
a  share,  which  was  its  full  market  value ;  3.  That  the  defend- 
ant saying  that  he  had  not  the  money  to  invest,  the  plaintiff 
proposed  to  him  to  give  his  note,  representing  to  him  that 
the  stock  could  not  be  issued  prior  to  about  the  fifteenth  day 
of  September,  1901,  at  which  time  the  plaintiff,  if  the  de- 
fendant should  so  elect,  would  return  the  note  to  him  and 
have  the  stock  issued  to  himself ;  and  4.  That  about  the  first 
day  of  July,  1901,  the  defendant  having  discovered  the 
falsity  of  the  plaintiff's  representations,  rescinded  the  con- 
tract and  demanded  the  return  of  the  note,  which  the  plain- 
tiff refused  to  return.  There  was  ample  evidence  to  sustain 
all  of  the  facts  alleged. 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  for 
the  defendant,  and  the  plaintiff  appeals  from  the  judgment 
thereon  entered,  and  from  an  order  denying  his  motion  for 
a  new  trial. 

Numerous  points  are  urged  by  the  appellant  for  the  re- 
versal of  the  judgment  and  the  order  appealed  from.  But 
they  may  be  all  summed  up  in  the  general  proposition  that 
the  facts  above  alleged  do  not  constitute  a  defense  to  the 
action.  But  the  contention  is  too  obviously  untenable  to  re- 
quire serious  consideration — the  case  being,  in  our  opinion. 
one  of  aggravated  fraud.  (Civ.  Code,  sec.  1572;  Dow  v. 
Swain,  125  Cal.  674,  [58  Pac.  271]  ;  Langley  v.  Rodriguez 
122  Cal.  580,  [68  Am.  St.  Eep.  70,  55  Pac.  406].) 

The  judgment  and  order  appealed  from  are  affirmed. 

AUeo,  J.,  and  Oray,  P.  J.,  concurred. 
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[No.   9.     Tint  Appellate  Distriet.— August  29,   1905.] 

MARGARET  J.  NICOLS,  Appellant,  v.  BOARD  OP 
POLICE  PENSION  FUND  COMMISSIONERS,  etc., 
RespondentB. 

PoucE  Pension  Fund — Trust — Claiic  of  Widow — ^Bunnino  of  Stat- 
ute OF  Limitations. — The  poliee  pension  fund  authorized  hy  the 
aet  of  Mareh  4,  1889,  is  not  eharacteiized  in  any  of  the  provisions 
for  its  creation  or  management  with  the  elements  of  a  trust;  and 
the  statute  of  limitations  begins  to  ran  against  the  claim  of  a 
widow  of  a  deeeased  poHee  officer  from  the  date  of  his  death,  and 
where  she  failed  for  more  than  fiye  years  thereafter  to  present 
her  claim  it  is  barred  by  the  statute  of  limitations. 

lb. — Time  fob  Pbeskntation  of  Claim. — It  is  not  an  unreasonable 
inference  from  the  provision  of  section  14  of  the  act  that  on  the 
last  day  of  June  of  each  year  all  surplus  of  said  fund  exceeding 
the  average  amount  per  year  paid  out  on  account  thereof  during 
the  three  years  next  preceding  should  be  transferred  to  and  become 
part  of  the  general  fund  of  the  city  and  county  and  "no  longer 
under  the  control  of  the  board  or  subject  to  its  order, ' '  that  it  was 
the  intention  of  the  legislature  that  all  claims  against  the  fund 
should  be  presented  within  one  year  after  the  right  to  receive  such 
payment  had  acenied. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franciaco.    Charles  W.  Slack,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 

William  M.  Madden,  for  Appellant 

Percy  V.  Long;  City  and  County  Attorney,  for  Respond- 
ents. 

HARRISON,  P.  J.— Mandate. 

The  petitioner  alleges  that  Watson  Nicols,  now  deceased, 
was  appointed  a  police  officer  and  member  of  the  police  de- 
partment of  the  city  and  county  of  San  Francisco  June  9, 
1871,  and  from  that  time  continuously  and  duly  served  as  a 
regular  officer  in  active  service  in  said  department  until  he 
was  retired  from  active  service  as  hereinafter  stated,  and 
was  a  member  of  the  said  police  department  continuously 
from  the  time  of  said  retirement  until  his  death;  that  in  Sep- 
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tember,  1889,  while  serving  as  a  policeman  in  said  city  and 
county,  he  became  physically  disabled  while  in,  and  in  conse- 
quence of,  the  performance  of  his  duty  as  such  policeman, 
and  that  on  September  30,  1889,  the  defendants,  under  and 
in  pursuance  of  the  provisions  of  the  act  of  March  4,  1889, 
(Stats.  1889,  p.  56),  duly  and  regularly  retired  him  from 
active  service,  and  placed  him  upon  the  police  relief  and 
pension-roll  of  said  police  department,  and  granted  him  a 
pension  from  the  police  relief  and  pension  fund  created  un- 
der the  provisions  of  said  act,  of  $57.50  per  month  from  the 
first  day  of  October,  1889,  and  that  he  received  the  said  pen- 
sion from  that  time  until  his  death;  that  the  petitioner  and 
the  said  Watson  Nicols  intermarried  July  17,  1883,  and  from 
that  date  continuously  to  the  time  of  his  death  were  husband 
and  wife ;  that  said  Watson  Nicols  died  in  the  city  and  county 
of  San  Francisco  January  29,  1890,  from  natural  causes, 
leaving  the  petitioner  as  his  surviving  widow;  that  as  his 
wido\\'  she  is  entitled  under  the  provisions  of  the  aforesaid 
act  of  March  4,  1889,  to  the  sum  of  one  thousand  dollars  from 
the  aforesaid  police  relief  and  pension  fund;  that  on  March 
22,  1895,  she  presented  to  the  defendants  her  claim  as  the 
widow  of  said  Watson  Nicols  for  said  sum  of  one  thousand 
dollars,  and  demanded  of  the  defendants  that  they  order  the 
same  paid  to  her  out  of  said  pension  fund,  and  issue  a  war- 
rant to  her  therefor;  that  the  defendants  refused  and  stiU 
refuse  so  to  do.  Wherefore  she  asked  the  superior  court  to 
issue  a  peremptory  writ  of  mandate,  requiring  the  defendants 
to  comply  with  her  said  demand.  Her  petition  therefor  was 
filed  in  the  superior  court  July  10,  1895.  To  this  petition 
the  defendants  demurred,  specifying  among  other  grounds  of 
demurrer,  that  her  cause  of  action  is  barred  by  the  statute 
of  limitations.  The  court  sustained  the  demurrer  and  or- 
dered the  proceeding  dismissed,  and  from  the  judgment  en- 
tered thereon  the  petitioner  has  appealed. 

The  provision  in  the  act  of  March  4,  1889,  upon  which  the 
appellant  relies  for  recovery,  is  as  follows,  viz.: — 

**Sec.  7.  Whenever  any  member  of  the  police  department 
of  such  county,  city  and  county,  city  or  town  shall,  after  ten 
years  and  less  than  twenty  years  of  service,  die  from  natural 
causes  then  his  widow  or  children,  or  if  there  be  no  widow 
or  children  thai  his  mother  or  unmarried  sisten,  shall  be 
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entitled  to  the  sum  of  one  thousand  dollars  from  such  fond. ' ' 
(Stats.  1889,  p.  57.) 

As  the  plaintiff  did  not  commence  the  present  action  ontii 
more  than  five  years  after  the  death  of  her  husband,  it  w 
evident  that  her  right  of  recovery  is  barred  by  the  statute  of 
limitations  unless  for  some  reason  it  is  taken  out  of  the  opera- 
tion of  the  statute.  It  is  therefore  contended  on  her  behalf 
that  under  the  terms  of  the  aforesaid  act  the  pension  fund 
thereby  created  is  held  by  the  defendants  under  an  express 
trust  in  favor  of  those  for  whom  it  is  created;  and  conse 
quently  that  the  statute  of  limitations  did  not  begin  to  run 
against  her  claim  until  a  repudiation  of  the  trust  on  the  part 
of  the  defendants.  This  contention  is  based  upon  the  propo- 
sition that  by  the  terms  of  the  act  the  defendants  are  consti- 
tuted a  ''board  of  trustees,"  and  those  for  whose  benefit  thn 
fund  is  authorized  are  styled  "beneficiaries." 

We  are  unable  to  accept  this  construction  of  the  act. 
Whether  a  fund  created  for  the  benefit  of  certain  designated 
persons  is  impressed  with  a  trust  which  can  be  enforcfni  in 
their  favor  will  depend  upon  the  terms  under  wmch  it  is 
created  and  the  provisions  made  with  reference  to  its  dis- 
bursement rather  than  upon  the  designation  given  to  the  dis 
bursing  agents  or  to  the  recipients  of  the  fund.  Ine  **  pen- 
sion fund"  authorized  by  the  act  is  not  characterized  in  any 
of  the  provisions  for  its  creation  and  management  with  the 
elements  of  a  trust,  and  the  mere  designation  of  those  who 
are  to  disburse  it  as  a  ** board  of  trustees,"  and  those  for 
whom  it  is  to  be  distributed  as  "beneficiaries,"  is  insufficient 
to  require  such  construction.  Persons  invested  with  the  man- 
agement or  control  of  a  fund  may  be  styled  a  "board  of  trus- 
tees" without  holding  any  relation  of  trust  to  the  fund  other 
than  such  as  exists  in  all  cases  where  one  person  has  the  man- 
agement or  control  of  property  belonging  to  another;  and 
any  person  who  derives  an  advantage  from  the  beneficence 
of  another  is  with  equal  propriety  styled  a  "beneficiary,"  as 
one  for  whose  benefit  a  trust  is  created. 

The  defendants  are  not  made  the  custodian  of  the  pension 
fund,  but  have  been  appointed  by  the  legislature  to  ascertain 
and  designate  the  persons  who  are  entitled  to  the  payments 
authorized  by  the  act,  and  in  so  doing  are  in  the  exercise  of  a 
public  duty  imposed  upon  them  by  the  legislature.     The  legis- 
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latore  has  directed  that  certain  public  moneys  shall  be  set 
apart  in  the  treasury  for  the  purpose  of  making  these  pay- 
ments; and  the  moneys  so  set  apart  are  at  all  times  public 
moneys  in  the  custody  of  the  treasurer  of  the  county.  The 
''two  dollars  per  month"  which  the  petitioner  alleges  was 
retained  by  the  treasurer  from  Nicols'  pay  as  a  member  of 
the  police  department,  and  paid  into  said  fund,  was  not  a 
contribution  to  the  fund  by  Nicols,  but,  as  was  said  in  refer- 
ence to  a  similar  provision  in  the  act  of  1878,  in  Pennie  v. 
Reis,  132  U.  S.  464,  **was  money  of  the  state  retained  in 
its  possession  for  the  creation  of  this  very  fund."  In 
this  case  the  supreme  court  of  the  United  States,  in  con- 
struing the  act,  held  that  a  member  of  the  police  depart- 
ment has  no  vested  right  or  right  of  property  in  the 
money  authorized  by  the  act  to  be  paid  upon  certain  contin- 
gencies or  the  happening  of  certain  events  until  such  con- 
tingencies or  events  shall  occur;  thus  refuting  the  proposi- 
tion that  the  fund  is  held  under  an  express  trust  in  favor  of 
the  designated  beneficiaries.  The  provision  of  section  14  of 
the  act,  that  on  the  last  day  of  June  of  each  year  all  surplus 
of  said  fund  exceeding  the  average  amount  per  year  paid  out 
on  account  of  the  said  fund  during  the  three  years  next  pre- 
ceding shal]  be  transferred  to  and  become  a  part  of  the  gen- 
eral fund  of  the  city  and  county,  and  **no  longer  under  the 
control  of  said  board  or  subject  to  its  order,"  is  a  direction 
of  the  legislature  for  the  disposition  of  the  fund,  and  is  in- 
consistent with  the  proposition  that  it  is  held  by  the  board 
under  an  express  trust  in  behalf  of  those  to  whom  it  is  to  be 
paid.  It  is  not  an  unreasonable  inference  from  this  provision 
of  the  act  that  it  was  the  intention  of  the  legislature  that  all 
claims  against  the  fund  should  be  presented  for  payment 
within  one  year  after  the  right  to  receive  such  payment  had 
accrued. 

The  relation  of  the  petitioner  to  the  fund  is  not  unlike  that 
which  exists  in  behalf  of  a  beneficiary  under  the  provisions 
governing  a  benevolent  or  fraternal  association.  Upon  the 
happening  of  the  event  at  which  such  beneficiary  is  entitled 
to  receive  the  benefit  provided  in  the  articles  of  association  a 
right  of  action  accrues  in  his  behalf,  which,  like  any  other 
right  of  action,  must  be  enforced  within  the  period  provided 
by  the  statute  of  limitations.     {Kauz  v.  Oreat  Council  etc.^ 
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13  Mo.  App.  341.)  It  would  not  be  seriously  contended  that 
if  Nicols  had  neglected  to  seek  payment  of  his  monthly  pen- 
sion for  more  than  five  years  after  his  right  to  it  had  accrued 
his  right  would  not  be  barred  by  the  statute  of  limitations. 
The  act,  however,  makes  no  distinction  between  the  diflPerent 
classes  of  beneficiaries  in  relation  to  the  fund,  and  it  must 
be  held  that  the  petitioner's  right  of  recovery  was  barred  by 
the  statute  of  limitations. 
The  judgment  is  affirmed. 

Cooper,  J^  and  Hall,  J.,  ooneorred. 


[No.  57.    Seeond  Appellate  Distriet. — ^Angut  80,  1905.] 

M.  R.  MADARY,  Respondent,  v.  S.  G.   SMARTT  et  aU 
Defendants;  KERN  VALLEY  BANK,  Appellant. 

Mechanics'  Liens — Waivbb  of  Defect  m  Ookplaint. — A  defect  in 
the  complaint  in  an  action  to  foreclose  a  mechanic's  lien,  in  not 
aUeging  that  the  roaterials  contracted  for  were  actually  used  in  the 
bnilding,  is  waived  where  the  defendant's  counsel  made  a  statement 
to  the  court  limiting  his  objection  to  evidence  solely  to  insoiBeieney 
In  the  form  of  the  lien  and  practically  allowed  the  plaintiff  to 
prove  the  fact  of  use  without  amendment  in  that  regard;  and  the 
defendant  cannot  be  permitted  upon  appeal  to  urge  an  objection 
to  the  complaint  in  that  regard  which  might  have  been  obviated 
by  a  timely  amendment. 

Id. — SuFFiCDBNCT  OF  LiEN. — ^Where  the  complaint  shows  that  the  claim 
of  lien  stated  all  the  matters  required  by  section  1187  of  the  Code 
of  Civil  Procedure,  and  was  filed  in  due  time,  it  shows  that  a  lieu 
attached ;  and  it  is  of  little  consequence  whether  the  claimant  styles 
it  a  claim  of  lien  or  a  claim  of  benefit  under  the  lien  law. 

Id. — LlSN    UPON    OotTNTEB    AND    PaSTXTZONS — ADDITIONS    TO    BUILDINO — 

Permanent  Fiztubes — Suppobt  of  Finding. — The  lien  was  prop- 
erly claimed  upon  a  counter  and  partitions  which  were  added  to  the 
building  where  they  were  shown  to  be  such  additions  as  amounted 
to  a  ''repair  and  alteration"  of  the  building,  and  the  evidence  was 
Bufildent  to  support  a  finding  that  they  were  permanently  attached 
to  the  bnildiiig  and  became  part  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County  and  from  an  order  denying  a  new  trial.  J.  W. 
Mahon,  Judge. 

Hm  faets  are  stated  in  the  opinion  of  the  eooit. 
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Smith  &  Allen,  for  Appellant. 

Oeorge  W.  Whitaker,  and  Fred  B.  Borton,  for  Eespond- 

ALLEN,  J. — ^Action  to  foreclose  a  mechanic's  lien.  Judg- 
ment and  decree  for  plaintiff.  From  the  judgment  and  an 
order  denying  a  new  trial  the  defendant  Kern  Valley  Bank 
appeals. 

The  first  question  presented  upon  the  appeal  is  as  to  the 
sufficiency  of  the  complaint.  The  complaint  sets  out  an 
agreement  between  the  lessee  of  the  owner  and  the  con- 
tractor, by  which  the  latter  agrees  to  furnish  all  the  msr 
terial  and  labor  and  to  make  certain  alterations  and  repairs 
to  a  building.  It  further  alleges  that  he  fully  completed  all 
of  the  work  agreed  to  be  done.  Following  this,  it  is  alleged 
that  plaintiff  entered  into  an  agreement  with  said  con- 
tractor, whereby  he  agreed  to  and  contracted  to  furnish  him 
certain  specified  materials,  which  were  to  be  used  in  making 
such  alterations  and  repairs,  and  which  alterations  and  re- 
pairs were  made  with  the  knowledge  of  the  owners.  A  copy 
of  the  lien  filed  of  record  is  incorporated  in  the  complaint, 
and,  after  the  usual  and  ordinary  statements,  concludes  as 
follows:  "Wherefore  said  M.  R.  Madary  claims  the  benefit 
of  the  law  relative  to  liens  of  mechanics  and  others  upon 
real  property  as  found  in  the  Code  of  Civil  Procedure  of 
the  state  of  California.*' 

It  must  be  conceded  that  nowhere  in  the  complaint  is 
found  the  necessary  allegation  that  the  materials  were  actu- 
ally used  in  the  building,  yet,  in  view  of  the  conduct  of  all 
parties  at  the  trial,  such  omission  becomes  unimportant.  The 
transcript  shows  that  the  demurrer  to  the  complaint  was 
overruled  by  consent;  that  upon  the  trial,  when  plaintiff 
offered  his  testimony,  counsel  for  defendant  bank  objected 
to  the  introduction  thereof,  and  in  such  objection  stated  that 
it  was  "on  the  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  In  other  words, 
that  the  pleadings  do  not  show  that  there  has  been  any 
declaration  of  lien  filed  in  the  office  of  the  county  recorder, 
as  required  by  law.  I  object  to  the  introduction  of  any 
testimony  with  the  view  to  prevent  a  lien  being  declared 
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against  the  Arlington  Hotel,  and  a  decree  of  foreclosure  or- 
dered.'' Further  along,  before  the  court  passed  upon  the 
objection,  counsel  for  the  bank  said:  *' There  are  only  two 
propositions  I  care  about  in  this  matter.  We  deny  that 
they  are  entitled  to  a  lien  to  a  partition  that  is  mentioned 
in  the  complaint,  and  to  the  counter,  and  I  am  satisfied  to 
try  those  two  questions;  to  take  the  testimony  upon  those 
two  matters  and  submit  the  case.  Let  the  objection  stand 
to  all  the  material,  and  you  may  prove  that  the  material 
set  forth  in  here  was  furnished.''  This  statement  to  the 
court  could  have  had  no  other  effect  than  to  assure  plain- 
tiff and  his  counsel  that  no  question  would  be  raised  on 
account  of  any  defect  in  the  complaint  other  than  as  to  the 
form  of  lien;  that  they  might  prove  the  fact  of  use  without 
any  amendment  in  that  regard.  And  to  permit  the  defend- 
ant now  to  raise  any  objection  to  the  complaint  which  might 
have  been  obviated  by  a  timely  amendment  would  be  unfair. 

The  only  question,  therefore,  presented  by  the  exception 
is  as  to  the  sufficiency  of  the  lien  set  out  in  the  complaint. 
Section  1187  of  the  Code  of  Civil  Procedure  provides  specifi- 
cally what  matters  and  things  are  essential  to  be  stated  in  a 
claim  of  lien,  all  of  which  appear  in  this  lien.  Having 
stated  those  matters  and  filed  the  same  in  due  time,  the  lien 
attaches.  It  is  a  claim  upon  its  face,  and  a  claim  is  aU  he 
is  required  to  verify  and  file;  and  it  is  of  little  consequence 
whether  the  claimant  styles  it  a  claim  of  lien  or  a  claim  of 
benefit  under  the  lien  law. 

The  defendant  next  contends  that  the  counter  and  parti- 
tions were  neither  alteration  nor  repairs,  but  additions.  Let 
this  be  conceded.  They  were  shown  to  be  such  additions  as 
amounted  to  a  repair  and  alteration  of  the  building,  and 
therefore  properly  styled  repairs  and  alterations.  Whether 
they  were  permanent  in  their  character  and  became  part  of 
the  structure  by  the  manner  of  construction  was  for  the  trial 
court  to  say  under  the  evidence,  and  there  was  evidence  suffi- 
cient to  warrant  the  court  in  its  finding  that  they  were  per- 
manently attached  to  the  building  and  became  a  part  thereof. 

We  find  no  error  in  the  record,  and  the  judgment  and  or- 
der are  affirmed. 

Gray,  P.  J^  and  Smith,  J.,  concurred. 
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[Grim.  No.  8.    First  Appellftta  Dirtriet.— Angnat  80,  1905.] 

THE  PEOPLE,  Respondent,  v.  MAETHA    E.  BOWERS, 

Appellant. 

GknoNAL  Law — ^Mxtbdxb— Afpkal — Sujficienot  of  Btidenob — Oon- 
moT. — Upon  appeal  from  a  eonTietion  of  murder,  eommitted  by  a 
wife  in  the  killing  of  her  husband,  where  there  is  simply  a  eonfliet 
of  evidence  upon  the  question  as  to  whether  or  not  the  defendant 
is  gniltj,  this  court  cannot  interfere  with  the  Terdiet  of  the  Jnry 
and  the  determination  of  the  trial  court  thereon  on  motion  for 
iMw  trial. 

Itoy— SviDBNO— Stxptoxs  ov  Axsknioal  PouoNiire— Condition  op 
GLOTHiNa  A3XD  BED-LiNKNd — Where  there  is  testimony  that  deeeased 
was  affected  with  soch  purging  and  Tomiting  as  were  symptoms 
of  arsenical  poisoning,  eyidenee  that  the  clothing  and  bed-linen 
by  the  deceased  during  his  illness  shortly  before  his  death 
in  a  dirty  and  nmch  soiled  condition  was  properly  admitted 
as  corroborative  of  the  testimony  as  to  sneh  symptoms,  and  also  to 
support  an  inference  that  defendant  as  his  wife  was  not  as  kind 
ft^ffd  considerate  toward  her  husband  as  her  conduct  in  the  presence 
of  witnesses  would  indicate. 

Id. — EviDKNCi  OF  MonvB — Intimact  of  I>kfkndant  wttK  Amothxb 
Man. — ^It  was  proper  to  admit  endence  to  show  that  defendant 
and  another  man  had  intimate  relations  with  each  other  and  were 
lovers,  as  tending  to  show  a  motive  of  the  defendant  for  desiring 
the  death  of  her  husband. 

iDy — Gboss-Ezahination  of  Mmdioat.  Ezpxbt — Question  FRAiixn  from 
Book. — ^Where  on  the  cross-examination  of  a  medical  expert  a 
question  framed  by  the  district  attorney  was  objected  to  on  the 
ground  that  he  was  reading  from  a  medical  book,  whereupon  he 
declared  that  he  made  the  question  his  own,  and,  apart  from  the 
objection,  it  does  not  appear  that  the  jury  could  have  known  that 
he  was  reading  from  any  book,  actual  or  reversible  error  does  not 
appear,  though  the  course  adopted  by  the  district  attorney  is  not 
to   be   commended. 

IB/— QnAUFlOAHON  OF  MlDIOAL  ExPBtT — PBOFXB   HTPOTHBTIGAL  QUES- 

tionk — Where  the  record  suffteiently  shows  the  qualification  of  a 
medical  expert,  and  a  hypothetical  question  put  to  him  embodied 
facts  assumed  which  might  fairly  be  inferred  from  the  evidence, 
there  was  no  assumption  of  the  province  of  the  jury  in  such 
question. 
Id.— PaooDBiNO  of  Poison — ^Pbbsgbiption  Fobgzd  bt  Defendant — 
AOENOT  OF  SiBTEB. — Evidence  was  admissible  to  show  by  a  drug- 
gist that  a  sister  of  defendant  procured  an  ounce  of  arsenic  on  a 
prescription  signed  with  the  name  of  a  physician,  where,  regardless 
«f  the  cfaaraeter  of  the  agency  of  the  siate^  it  was  shown  thai 
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the  preseriptioii  was  a  forged  one  in  defendant's  handwriting  aof] 
on  paper  torn  from  a  book  belonging  to  her  and  in  her  possession, 
and  that  four  gmins  of  arsenic  were  found  in  her  husband  *• 
stomach  five  days  after  the  arsenic  was  procured,  she  having  beeu 
in  BoIe  attendance  upon  him  thereafter  to  the  daj  on  which  he  died. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  triaL    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

G.  W.  Lynch,  F.  O.  Dmry,  Lynch  &  Drury,  H.  J.  Mclsaae» 
and  Coldwell  ft  Borland,  for  Appellant. 

U.  8.  Webb,  Attom^-General,  for  Respondent 

HALL,  J. — ^Defendant  was  convicted  of  the  crime  of  mur- 
der in  the  first  degree  for  the  killing  of  her  husband,  and 
was  sentenced  in  accordance  with  the  verdict  to  imprison- 
ment for  life.  This  is  an  appeal  from  the  judgment  ami 
frwn  the  order  denying  her  motion  for  a  new  trial. 

The  first  point  urged  as  ground  for  a  reversal  of  the  judg- 
ment and  order  is  that  the  evidence  was  insufficient  to  suis- 
tain  the  verdict. 

In  cases  where  there  is  simply  a  conflict  of  evidence  on  the 
question  as  to  whether  or  not  the  defendant  is  guilty,  this 
ooort  cannot  interfere  with  the  verdict  of  the  jury  and  the 
determination  of  the  trial  court  thereon  on  motion  for  a  new 
triaL  {People  v.  BucJdey,  143  Cal.  375,  [77  Pac.  169]; 
People  V.  Fitzgerald,  138  Cal.  40,  [70  Pac.  1014] ;  Peapie  v. 
DonnoUy,  143  CaL  394,   [77  Pac.  177].) 

In  People  v.  Oonzales,  143  Cal.  605,  [77  Pac.  448],  the 
rule  is  laid  down  thus:  "This  court  cannot  interfere  with 
the  verdict  of  a  jury,  nor  with  the  action  of  the  court  below 
in  refusing  a  new  trial,  on  the  ground  that  the  evidence  is 
insufficient  to  justify  the  verdict,  unless  there  was  such  a 
lack  of  evidence  as  to  satisfy  us  that  the  court  "below  abused 
its  discretion  in  denying  the  new  trial. 

In  the  case  now  before  the  court  the  evidence  is  largely 
circumstantial,  and  is  set  forth  in  four  hundred  and  eighty- 
eight  pages  of  the  transcript.    No  good  purpose  will  be  sub- 
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served  by  discussing  in  detail  the  evidence.  Such  a  discus- 
sion would  necessarily  be  an  argument  as  to  what  inferences 
should  or  could  be  drawn  from  the  evidence.  SuflQce  it  to 
say  that  after  a  careful  examination  of  the  evidence  in  the 
transcript  we  are  of  the  opinion  that  under  the  rules  above 
set  forth  the  contention  of  appellant  on  this  point  cannot  be 
sustained.  The  evidence  was  sufficient  to  sustain  the  ver- 
dict, and  the  eourt  did  not  err  so  far  as  this  point  is  con- 
cerned in  denying  the  motion  for  a  new  trial 

It  is  next  urged  that  the  court  erred  in  admitting,  over 
the  objection  of  the  defendant,  testimony  to  the  effect  that 
the  clothing  and  bed-Hnen  used  by  deceased  during  his  ill- 
ness shortly  before  his  death  were  in  a  dirty  and  much  soiled 
eondition. 

This  testimony  was  cleariy  proper.  It  tended  to  corrobo- 
rate other  testimony  to  the  effect  that  deceased  was  afflicted 
with  purging  and  vomiting,  symptoms,  as  the  evidence 
showed,  of  arsenical  poisoning,  from  which  it  was  claimed 
that  deceased  died.  One  of  the  witnesses  testified  that  the 
soiling  of  the  bed-sheets  was  the  result  of  vomiting  and  purg- 
ing. Prior  to  the  introduction  of  the  evidence  complained 
of  defendant  had  drawn  out  testimony  to  the  effect  that 
during  the  illness  of  deceased,  which  lasted  upwards  of  two 
months,  defendant  had  appeared,  at  least  in  the  presence  of 
the  witness,  to  be  kind  and  attentive  to  the  comfort  of  her 
husband.  From  the  eondition  of  the  bed-linen,  etc,  infer- 
ences might  well  be  drawn  that  defendant  was  not  reallv 
anxious  for  the  comfort  or  recovery  of  her  husband,  as  her 
conduct  in  the  presence  of  witnesses  would  indicate. 

It  is  contended  that  the  eourt  erred  in  admitting,  over  the 
objections  of  defendant,  evidence  that  defendant  and  one 
Lervy  had,  before  the  death  of  deceased,  visited  and  drank 
together  in  certain  saloons;  that  on  one  occasion  she  had  sat 
on  Lervy 's  lap,  and  they  had  kissed  each  other,  and  placed 
their  arms  around  each  other  while  so  doing;  and  that  on 
the  night  of  the  day  on  which  deceased  died  and  the  follow- 
ing night  she  and  Lervy  slept  in  the  same  room.  It  cannot 
be  denied  that  evidence  of  the  existence  or  want  of  a  motive 
for  the  commission  of  any  particular  crime  is  often  of  much 
importance  in   determining  whether  or  not  the  defendant 
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committed  the  crime  charged.  Especially  is  this  so  in  cases 
depending  on  circnmstantial  evidence  sach  as  this  was.  In- 
deed, the  defendant  procured  the  conrt  to  substantially  so 
instruct  the  jury.  The  testimony  now  under  discussion, 
talcen  as  a  whole,  tended  to  show  that  Mrs.  Bowers  and 
Leryy  were  lovers.  Some  of  it  standing  alone  might  be  said 
to  be  too  remote  and  inconsequential  to  furnish  any  such 
inference,  but  it  should  all  be  considered.  Proof  that  they 
were  lovers  furnished  a  motive  why  defendant  might  desire 
the  death  of  her  husband.  The  evidence  was  properly  ad- 
mitted. 

It  is  also  contended  that  the  court  erred  in  permitting  the 
district  attorney,  over  the  objection  of  defendant,  ''to  read 
on  cross-examination  of  witness  Dr.  Stephens  extracts  from 
medical  works,  and  to  ask  the  witness  whether  what  was  so 
read  corresponded  with  his  own  judgment''  The  witness 
had  given  testimony  as  to  the  symptoms  and  effects  of  arsen- 
ical poisoning,  and  following  such  testimony  the  transcript 
contains  the  following: — 

'*Q.  Is  this  a  correct  statement,  doctor:  While  the  poison 
is  being  eliminated,  the  process  which  begins  very  soon  after 
it  is  taken,  it  generally  causes  fatty  degeneration  of  the  liver, 
heart,  and  kidneys,  the  symptoms  of  which  are  often  very 
prominent  1 

*^Mr,  Drury, — We  object  to  the  question  as  incompetent, 
irrelevant  and  immaterial,  improper  and  hearsay.  It  ap- 
pears that  the  district  attorney  is  reading  from  certain  med- 
ical books  and  asking  this  witness  questions  therefrom. 

**Mr.  B^ngion. — ^I  am  making  it  my  own  question^  if  your 
honor  please. 

**The  Court. — Objection  overruled;  to  which  ruling  of  the 
court  defendant  then  and  there  duly  excepted." 

It  will  thus  be  seen  that  except  for  the  statement  of  the 
attorney  for  defendant  the  transcript  does  not  show  that  the 
jury  could  have  known  that  the  district  attorney  was  in  fact 
reading  from  a  medical  book,  or  from  any  book.  He  had 
not  so  stated,  and  so  far  as  we  can  see  from  the  transcript 
the  book,  if  in  fact  he  was  reading  his  question  from  a  book, 
was  entirely  out  of  sight  of  the  jury. 

On  the  objection  being  made,  the  district  attorney  said, 
*'I  am  making  it  my  own  question."  which  in  fact  it  was  in 
form. 
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It  WM  held  in  LUley  v.  Parkinson,  91  Cal.  655,  [27  Pac. 
1091],  that  it  is  not  competent,  upon  the  examination  of 
medical  witnesses,  to  read  to  them  extracts  from  medical 
worii»  and  ask  them  whether  what  is  so  read  corresponds 
with  their  own  judgment,  when  it  is  apparent  that  the  sole 
object  of  so  doing  is  to  place  before  the  jury  the  opinion  of  the 
author  of  the  books  referred  to.  In  the  case  just  cited  ex- 
tracts were  read  from  a  book  shown  to  be  a  standard  work 
on  surgery  and  witnesses  asked  if  what  was  read  corres- 
ponded with  their  own  judgment,  and  the  court  said,  ''The 
only  effect  of  these  questions  and  answers  was  to  place  be- 
fore the  jury  the  opinion  of  the  author  of  the  book  referred 
to,  and  it  is  also  apparent  that  this  was  the  object  sought." 
But  from  the  record  before  us  we  cannot  say  that  the  rule 
laid  down  in  Lilley  v.  Parkinson  was  violated.  While  the 
course  adopted  by  the  district  attorney  cannot  be  com- 
mended, we  do  not  think  it  justifies  a  reversal,  or  that  actua] 
error  has  been  shown. 

Defendant  urges  that  the  court  erred  ''in  permitting  Dr. 
McLaughlin,  a  witness  for  the  prosecution,  to  testify  as  an 
expert  without  it  being  shown,  first,  that  he  was  a  regularly 
graduated  and  licensed  physician  of  any  medical  school; 
and,  second,  that  he  was  an  expert  in  the  general  subject  un- 
der discussion."  The  objection  as  it  appears  in  the  tran- 
script was  to  a  long  hypothetical  question,  and  was  thus 
stated:  "We  object  to  that  question  on  the  ground  that  no 
proper  foundation  has  been  laid,  and  upon  the  ground  that 
it  is  not  based  upon  the  facts  presented,  also  upon  the 
ground  that  it  is  incompetent,  and  inasmuch  as  it  assumes 
the  province  of  the  jury." 

The  witness  had  testified  that  he  was  and  had  been  a 
physiciaii  and  surgeon  for  several  years  past,  and  had  al- 
ready given  testimony  without  objection  as  an  expert  and 
along  medical  lines,  covering  in  narrative  form  four  and  a 
half  pages  of  the  transcript.  Under  these  circumstances  we 
do  not  think  that  the  objection  was  either  well  taken,  or  was 
in  fact  pointed  at  the  matter  now  urged  as  the  ground  of 
objection. 

The  objection  to  the  hypothetical  question  put  to  Dr.  Har- 
was  properly  overruled.    We  think  that  the  facts  as- 
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snined  in  the  question  might  fairly  be  inferred  from  the 
evidence  in  the  case. 

It  is  lastly  urged  that  the  court  erred  in  allowing  the 
prosecution  to  introduce  certain  testimony  of  one  Mr.  Peter- 
son, a  druggist,  to  the  effect  that  one  Mrs.  Sutton  presented 
to  him,  August  20,  1903,  a  certain  prescription  for  arsenic, 
signed  ''McLaughlin,  M.  D.,''  and  that  he  gave  her  thereon 
an  ounce  of  arsenic, — that  is  to  say,  an  ounce  of  arsenious 
acid. 

The  contention  of  defendant  on  this  point  is  without 
merit.  About  four  grains  of  arsenious  add  were  found  in 
the  stomach  of  deceased  after  his  death,  which  occurred  five 
days  subsequent  to  the  getting  of  the  arsenic.  Mrs.  Sutton 
was  the  sister  of  defendant;  the  prescription  was  in  the 
handwriting  of  defendant,  and  on  paper  torn  from  a  book 
belonging  to  her  and  in  her  possession;  defendant  was  in 
sole  attendance  on  deceased  from  August  20th  to  his  re- 
moval to  the  hospital  on  the  day  of  his  death.  These  facts 
sufficiently  connected  Mrs.  Bowers  with  the  getting  of  the 
arsenic  to  allow  of  the  introduction  of  this  evidence.  Whether 
Mrs.  Sutton  was  a  co-conspirator  of  Mrs.  Bowers  or  simply 
her  innocent  agent,  the  fact  that  the  prescription  on  which 
the  arsenic  was  obtained  was  forged  by  Mrs.  Bowers  suffi- 
ciently connects  her  with  the  obtaining  of  the  arsenic  to 
allow  of  the  proof  of  the  getting  of  the  same. 

After  an  examination  of  all  the  points  urged  by  the  de- 
fendant as  ground  for  a  reversal  we  have  found  no  error  in 
the  record. 

Judgment  and  order  are  affirmed. 

Cooper,  J.,  and  Harrison,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied 
by  the  supreme  court  on  October  11,  1905. 
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[Grim.  No.  11.    First  Appellate  Distriet.— Angost  30,   1905.] 

THE    PEOPLE,    Respondent,  v.  CHRISTOPHER    PITZ- 
OERALD,  Appellant 

GknoNAL  Law — Mttbdeb — SnrnciXNCY  of  Eyidxngb. — ^Upon  review  of 
the  evidenee,  held  that  it  is  snffieieiit  to  siurtaiii  a  verdiet  of  guiltj 
of  murder  in  the  eeeond  degree,  and  to  show  that  the  killing  was 
whollj  unnecessary,  in  shooting  an  unarmed  man  in  an  intoxicated 
oondition,  and  not  in  necessary  self-defense. 

Jm, — ^Inadhissibza  Bvisingb— Diolakation  of  Diokasbd  to  His  Wifk. 
— Where  it  appeared  that  prior  to  the  homielde  the  wife  of  deceased 
was  trying  to  get  him  away,  evidence  of  what  he  said  to  her  was 
proper^  excluded,  there  being  no  Intimation  in  the  question  as  to 
the  nature  of  the  statement  sought  to  be  elicited. 

to. — ^Appbkhxnbion  of  Bodily  Imjxjbt — Inappugablb  Instruotion^ 
Strength  akd  AeriviTX  of  Parties. — Where  there  was  no  evidence 
as  to  the  relatire  size,  strength,  and  activity  of  the  parties  an 
instruction  that  the  jury  should  take  the  same  into  consideration 
in  determining  whether  the  defendant  had  reason  to  apprehend 
bodily  injury  from  the  defendant  was  properly  refused;  and  error 
cannot  appear  in  refusing  it  where  the  record  does  not  show  that 
it  was  requested  hj  the  defendant. 

Ix^ — ^Newlt  Discovered  Evtdenoe — Inbuffiuiemt  Affidayitb. — ^Affi- 
davits of  newly  discovered  evidence  which  are  not  shown  in  the 
record  to  have  been  offered  or  read  on  the  motion  for  a  new  trial, 
and  the  contents  of  which  would  not  justify  a  new  trial,  being 
designed  merdy  to  impeach  a  witness  for  the  prosecution  on  a  point 
which  might  have  been  fully  shown  at  the  trial,  are  insufficient  to 
justi^r  a  new  tziaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  denying  a  new  trial 
Qeorge  E.  Church,  Judge. 

The  faots  are  stated  in  the  opinion  of  the  eourt 

E.  D.  Edwards,  and  E.  A.  Williams,  for  Appellant 

XJ.  S.  Webb,  Attomey-Qeneral,  for  Respondent 

COOPER,  J. — ^Defendant  was  tried  upon  the  charge  of 
murder  in  killing  with  malice  aforethought  one  Charles  Slater 
on  the  eighteenth  day  of  September,  1904. 

The  jury  returned  a  verdict  of  murder  in  the  second  de- 
gree.   Defendant  made  a  motion  for  a  Bew  trial,  which  was 
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denied,  and  judgment  was  entered  directing  that  he  be  im- 
prisoned for  ten  years  in  the  state  prison  at  Folsom.  This 
appeal  is  from  the  judgment  and  order  denying  a  new  trial. 

The  main  contention  of  appellant  is  that  the  evidence  does 
not  support  the  verdict.  The  evidence  shows  that  deceased 
and  defendant  were  fellow-laborers  at  McKenzie's  mill  in 
Fresno  County  at  the  time  of  the  homicide.  There  had  been 
no  previous  trouble  between  them,  and  they  had  been  on 
friendly  terms  prior  to  the  killing.  On  Sunday  morning, 
the  day  of  the  homicide,  deceased  had  been  drinking,  but 
appears  to  have  been  in  a  humorous  mood  and  trying  to  en- 
tertain his  companions  in  various  ways.  He  was  telling  stor- 
ies, joking,  scuflBing  with  his  fellow-laborers,  and  pretending 
to  auction  oflf  the  property  of  every  one.  He  had  torn  the 
mosquito  netting  off  defendant's  bed,  and  had  his  feet  up 
on  the  bed.  Defendant  requested  him  to  take  his  feet  off 
his  bed,  and  deceased  appears  to  have  complied  with  the  re- 
quest. Defendant  then,  with  the  assistance  of  one  Klep- 
per,  removed  the  bed  some  distance  away.  Up  to  this  time 
no  angry  words  were  used  by  either  party.  After  this,  while 
deceased  was  being  shaved,  his  chair  either  fell  or  was  pushed 
over  by  some  of  the  boys,  and  he  rolled  upon  the  ground. 
He  appears  to  have  been  lying  on  the  ground  telling  a  hu- 
morous story  when  defendant  passed.  Deceased  arose  and 
ran  after  him,  overtaking  him,  and  pushed  or  struck  him, 
after  which  he  returned  and  wrestled  with  one  Lewis. 

While  the  manner  of  deceased  was  rough  and  boisterous, 
he  appears  to  have  been  good-natured  and  to  have  been  more 
in  play  than  otherwise.  Defendant  appears,  however,  to 
have  become  impatient  and  angry  because  of  the  annoyances 
to  which  he  was  subjected  and  the  acts  and  conduct  of  de- 
ceased. In  his  own  language  he  states:  *'I  then  went  on  in 
the  Barnes  cabin  and  started  to  shave  outside  by  the  door; 
then  I  saw  BHepper  and  several  of  the  boys  taking  Slater 
away,  and  he  tried  to  get  away  from  BUepper,  but  they  took 
him  down  to  his  own  house.  I  then  went  back  to  the  Long 
cabin,  got  my  rifle,  loaded  it  and  said,  *If  he  don't  let  me 
alone  I  will  put  a  half  ounce  of  lead  in  him ;  if  he  wants  a 
shooting  scrape  he  can  get  it. '  I  then  went  into  the  Barnes 
cabin  with  the  rifle,  laid  it  down  in  the  northwest  comer  of 
the  cabin  and  went  outside  and  commenced  shaving.''    De- 
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ceased  almost  immediately  afterwards  came  up  unarmed, 
in  an  intoxicated  condition,  to  defendant's  cabin.  Defend- 
ant went  inside,  deceased  following  after  him,  and  defendant 
said  twice  'n  rapid  succession,  *'Qet  out  of  here,"  and  simul- 
taneously raised  the  rifle,  which  he  had  loaded  for  the  pur- 
pose, and  fired  the  bullet  which  passed  through  the  body 
of  deceased,  causing  almost  instant  death.  Deceased  ex- 
claimed with  his  last  breath,  "My  Qod,  boys,  what  did  he  do 
that  for!'' 

The  shooting  appears  to  have  been  wholly  unnecessary. 
Defendant  had  prepared  the  deadly  rifle,  and,  not  in  neces- 
sary self-defense,  he  fired  the  shot  at  an  unarmed  man  in  an 
intoxicated  condition.  The  jury,  in  its  mercy,  gave  the  de- 
f  aidant  the  benefit  of  his  condition  of  mind  caused  by  the 
annoyances  to  which  he  had  been  subjected.  It  reduced  the 
degree,  and  thus  in  effect  found  that  the  killing  was  not 
willful,  deliberate,  and  premeditated.  The  judge  also  ap- 
pears to  have  dealt  leniently  with  the  defendant. 

The  evidence  fully  supports  the  verdict 

The  witness  Watson  testified  to  the  effect  that  a  short  time 
before  the  homicide  deceased  was  between  two  of  the  cabins, 
and  his  wife  was  trying  to  get  him  away.  The  defendant's 
counsel  then  asked  the  witness  the  following  question:  "At 
the  time  Mrs.  Slater  was  there,  what,  if  any,  statement  was 
made  by  Mr.  Slater  to  Mrs.  Slater!"  The  court  correctly 
sustained  an  objection  to  the  question.  It  does  not  appear 
that  any  statement  was  made,  and  no  intimation  is  made  in 
the  question  as  to  the  nature  of  the  statement  sought  to  be 
elicited.  If  the  statement  was  made,  and  was  as  to  some  mat- 
ter not  connected  with  the  homicide,  it  was  clearly  inadmis- 
sible. 

The  court  refused  to  instruct  the  jury:  "In  determining 
whether  the  defendant  had  reason  to  apprehend  that  he  was 
about  to  receive  bodily  injury  from  the  deceased  at  the  time 
the  fatal  shot  was  fired,  the  jury  may  take  into  consideration 
the  relative  size,  strength,  and  activity  of  the  respective  par- 
ties." There  was  no  evidence  in  the  record  as  to  the  relative 
strength  and  activity  of  the  parties.  Not  only  this,  but  the 
record  does  not  show  that  the  instruction  was  requested  by 
defendant 
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Th«  last  contention  of  defendant  is  that  the  court  erred  in 
denying  his  motion  for  a  new  trial  on  the  gronnd  of  newly 
discovered  evidence.  We  find  certain  affidavits  in  the  rec- 
ord, bnt  there  is  not  a  word  showing  or  tending  to  show  that 
they  were  offered  or  read  by  defendant  on  his  motion  for  a 
new  trial.  Bat  we  have  examined  them  and  find  nothing 
that  would  have  justified  the  court  in  granting  a  new  trial 
on  this  ground.  They  are  all  to  the  point  that  defendant 
has  discovered  evidence  which  would  tend  to  impeach  the 
witness  Michael  Fitzgerald  (who  testified  for  the  prosecu- 
tion),  by  showing  that  at  the  time  of  the  homicide  Fitzgerald 
was  intoxicated  to  such  an  extent  that  he  could  not  have 
known  the  facts  concerning  the  homicide.  The  defendant's 
counsel,  in  cross-examination  of  the  witness  Fitzgerald,  askea 
him  if  he  had  been  drinking  that  morning,  and  the  witness 
answered,  ** Nothing  but  coffee.*'  If  it  was  true  that  the 
witness  was  intoxicated  to  such  an  extent  as  to  affect  his 
credibility  it  could  easily  have  been  shown  at  the  trial. 
There  were  many  parties  present  at  the  homicide  and  who 
testified.  Defendant  called  some  of  them,  among  whom  was 
Michael  Fitzgerald,  the  witness  sought  to  be  impeached.  It 
is  said  in  People  v.  Warren,  130  Cal.  685,  [63  Pac.  86] :  **A 
motion  for  a  new  trial  upon  the  ground  of  newly  discovered 
evidence  is  looked  upon  with  suspicion  and  disfavor,  and 
the  party  who  relies  upon  such  ground  must  make  a  strong 
case,  both  in  respect  to  diligence  on  his  part  and  as  to  the 
truth  and  materiality  of  the  evidence;  and  if  he  fails  in 
either  respect  his  motion  must  be  denied." 

The  judgment  and  order  are  afi&rmed. 

Hall,  J^  and  Harrison,  P.  J^  concurred. 
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{No.  70.    Second  Appellate  Distriet.— Augnat  30,  1905.] 

TERRACE  WATER  COMPANY,  Respondent,  v.  SAN  AN- 
TONIO LIGHT  AND  POWER  COMPANY  et  aL,  Ap- 
pellants. 


CovTRiLOT  TO  Sbix  Elsoebio  Fowes — Pebsonal  Pbofzett — Pbigb  mot 
Paid— MEASTnts  or  Damages. — ^A  contract  to  sell  electric  power 
for  fire  years  b  a  Talid  contraet  to  sell  personal  property,  and 
wbere  the  price  la  not  paid  in  adrance  the  measure  of  damages 
for  breach  of  the  contract  is  the  ezceas,  if  any,  of  the  vahie  of  the 
property  to  the  bayer  over  the  amount  which  would  have  been  dne 
to  the  seller  under  the  contraet  if  it  had  been  fuUUled. 

Ilk. — tiMADUfQ — ^Adhissibilitt  ov  Svidengi — ^Pkbsuiced  NoncB  or 
Iaoal  Damaoes — MiMiHUM  Damaobs. — ^Damages  resulting  from 
the  act  complained  may  be  proved  under  the  ad  da^nnum  clause 
of  the  complaint.  The  defendant  must  be  presumed  to  be  aware 
of  the  damages  fixed  by  law  for  the  violation  of  his  contract, 
aad  where  no  special  damages  were  daimed  or  allowed  the  court 
properly  allowed  the  minimum  of  damages  resulting  from  the 
procurement  from  another  at  a  higher  price  of  what  the  defendant 
had  failed  to  deliver  at  the  stipulated  price. 

b>. — Estoppel  or  Detaulting  Paety. — The  party  who  voluntarily  and 
wrongfully  puts  an  end  to  a  contr^  and  prevents  the  other  party 
from  performing  it  is  estopped  from  denying  that  the  injured 
party  has  not  been  damaged  to  the  extent  of  his  actual  loes  and 
his   ootlay    fairly   incurred. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Benjamin  F.  Bledsoe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Otis,  Oregg  &  Surr,  for  Appellants. 

B.  R.  Annable,  and  H.  M.  Willis,  for  Respondent. 

ALLEN,  J. — This  action  is  based  upon  an  alleged  breach 
of  contract  entered  into  between  plaintiflf  and  defendants,  in 
which  findings  and  judgment  went  for  plaintiff.  This  ap- 
peal is  bj  defendants  from  the  judgment  supported  hj  a  bill 
of  exceptions. 

The  defendant  corporation  on  March  19,  1898,  entered 
into  an  agreement  in  writing  by  which  it  obligated  itself  to 
fnniiah  and  deliver  to  plu^^^f^  for  the  period  of  five  years. 
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dnring  the  irrigating  season  of  each  year,  and  at  a  point  to 
be  designated  by  the  plaintiff,  on  lots  seven,  eight,  and  nine, 
block  twenty-five,  Rancho  San  Bernardino,  a  continuous  ser- 
vice of  twenty-four  hours  of  electric  power,  in  an  amount 
not  less  than  ten  nor  greater  than  twenty  horse-power,  for 
the  sum  of  $6.50  per  horse-power  per  month,  it  being  agreed 
that  plaintiff  should  have  a  reasonable  time  in  which  to  pur- 
chase and  place  in  working  order  necessary  machinery  to 
utilize  the  power  for  the  pumping  of  water  from  its  wellsy 
situate  on  the  lots  before  mentioned,  before  the  contract 
should  become  operative  for  the  first  year.  The  defendant 
corporation  commenced  the  performance  of  such  agreement, 
but  in  December,  1900,  destroyed  the  connections  between 
its  plant  and  plaintiff's  pumping  machinery,  and  thereafter 
refused  to  furnish  any  power  whatever,  and  did  not  furnish 
power  during  the  irrigating  seasons  of  1901  and  1902,  but 
refused  so  to  do. 

The  court  found  that  the  plaintiff  was  required  to,  and 
did,  for  the  ten  and  one  half  months  comprising  the  irrigat- 
ing season  of  the  two  years  mentioned,  purchase  of  the  only 
parties  from  whom  such  power  was  obtainable,  and  at  the 
cheapest  rate,  power  with  which  to  operate  its  pumps,  at  a 
monthly  cost  of  $86  in  excess  of  the  cost  to  plaintiff  under 
said  contract  with  defendant;  the  aggregate  of  which  excess 
was  $903,  for  which  judgment  was  rendered. 

Upon  the  trial  the  court  below,  under  a  general  averment 
of  damages,  admitted  evidence,  against  the  objections  of  de- 
fendant, tending  to  show  that  seventy  inches  of  water  was 
necessary  to  irrigate  the  lands  described  in  the  complaint 
and  upon  which  was  situate  the  pumping  plant.  This  proof 
of  such  use  of  water,  its  extent  and  necessity,  was  not  essen- 
tial in  establishing  plaintiff's  rights  under  the  contract,  nor, 
perhaps,  under  the  allegations  of  the  complaint,  admissible. 

But  it  is  apparent  from  the  findings  that  nothing  was  con- 
sidered and  nothing  entered  into  the  judgment  by  way  of 
special  damages,  and  the  error  was  not  therefore  prejudicial. 

The  court  further  admitted  evidence  tending  to  show  that 
plaintiff,  after  the  breach,  in  order  to  obtain  the  power 
agreed  to  be  furnished  to  it  by  defendant,  entered  into  an 
agreement  in  writing  with  another  power  company,  from 
which  it  obtained  the  power  for  the  delivery  of  which  de- 
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fendant  was  in  default;  and  the  full  ezecution  thereof ,  and 
the  payment  for  such  power,  was  established.  For  the  ex- 
cess cost  over  that  which  would  have  resulted  to  plaintiff 
had  defeudant  performed  its  oontract,  and  for  this  excess 
cost,  and  nothing  else,  the  court  rendered  judgment  Ap- 
pellant insists  that  such  eyidence  was  inadmissible  under  the 
general  ad  damnum  clause  of  the  complaint  The  contract 
set  out  in  the  complaint  was  in  reference  to  the  sale  and 
delivery  of  personal  property.  The  thing  of  which  there 
may  be  ownership  is  called  proi>erty  under  our  code.  (Ciy. 
Code,  sec.  654.)  There  may  be  ownership  of  all  inanimate 
things  which  are  capable  of  appropriation  or  of  manual  de- 
livery. (Civ.  Code,  sec.  655.)  Every  kind  of  property  that 
is  not  real  is  personal.  (Civ.  Code,  sec  663.)  It  may  be 
regarded  as  a  solecism  to  say  that  one  may  own  a  thing  not 
susceptible  of  definition  and  the  nature  and  character  of 
which  is  practically  unknown,  yet  when  one  gathers  from 
the  elisments  an  energy  or  force  which  he  may  store,  trans- 
mit, and  utilize,  he  thereby  appropriates  to  his  own  use  that 
thing,  whatever  it  may  be,  and  it  is  a  subject  of  ownership, 
of  barter  and  sale,  so  long  as  it  is  in  possession.  The  de- 
fendant by  the  contract  agreed  to  sell  ^e  energy  in  which 
it  had  an  ownership,  and  to  deliver  the  same  at  stated  times 
in  fixed  amounts;  and,  as  appears  from  the  contract,  the 
price  thereof  had  not  been  fully  paid  in  advance.  Section 
8308  of  the  Civil  Code  provides:  "The  detriment  caused  by 
the  breach  of  a  seller's  agreement  to  deliver  personal  prop- 
erty, the  price  of  which  has  not  been  fully  paid  in  advance, 
is  deemed  to  be  the  excess,  if  any,  of  the  value  of  the  prop- 
erty to  the  buyer,  over  the  amount  which  would  have  been 
due  to  the  seller  under  the  contract,  if  it  had  been  fulfilled." 
"Damages  which  necessarily  result  from  the  act  com- 
plained of  are  denominated  general  damages,  and  may  be 
proved  under  the  ad  damnum  clause.  .  .  .  The  defendant 
must  be  presumed  to  be  aware  of  the  damages  which  neces- 
sarily result  from  the  act  done,  and  cannot  be  held  to  be  taken 
by  surprise."  {TreadwM  v.  Whittier,  80  Cal.  579,  [13  Am. 
St.  Bep.  175,  22  Pac.  266].)  "Special  damages  must  be  al- 
leged solely  for  the  purpose  of  giving  defendant  notice  of 
plaintiff's  claim."  {Bristol  Mfg.  Co.  v.  Oridley,  28  Conn 
I  GU.  App.^S3 
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201.)  The  parties  to  a  contract  of  the  character  set  out  in 
the  complaint  mnst  be  held  to  have  had  in  view  the  damages 
provided  by  law  for  its  violation,  and  the  minimum  of  dam- 
ages must  of  necessity  be  the  procurement  from  another  of 
that  which  the  defaulting  party  failed  to  deliver.  To  so  act 
is  by  our  supreme  court,  in  Mdbb  v.  Stewart,  147  Cal.  413, 
[81  Pac.  1073],  held  to  be  a  duty  as  an  observance  of  the 
principle  that  one  injured  must  exercise  reasonable  care  to 
render  the  injury  as  light  as  possible.  In  this  case  the  in- 
jured party  did  not  permit  special  damages  to  the  groves  and 
land  for  the  irrigation  of  which  the  contract  was  obviously 
made,  but  did  that  which  produced  the  least  injury.  It  cer- 
tainly cannot  be  said  that  one  violating  a  contract  cannot  be 
supposed  to  contemplate  as  a  result,  and  one  which  would 
necessarily  follow  its  violation,  that  which  would  produce  the 
least  possible  injury;  notice  is  not  essential  when  only  such 
claim  is  sought  to  be  established.  The  party  who  voluntarily 
and  wrongfully  puts  an  end  to  a  contract  and  prevents  the 
other  party  from  performing  it,  is  estopped  from  den^ong 
that  the  injured  party  bas  been  damaged  to  the  extent  of 
his  actual  loss,  and  his  outlay  fairly  incurred.  {United 
States  V.  Beham,  110  U.  S.  338,  [4  Sup.  Ct.  81].) 

The  proposition  advanced,  that  a  party  may  disregard  his 
obligations  and  confidently  assume  that  the  only  consequence 
thereof  is  a  nominal  damage,  and  that  such  nominal  damage 
is  all  that  necessarily  follows  such  violation  and  all  that  can 
reasonably  be  anticipated  as  a  penalty,  should  have  no  sup- 
port 

We  find  no  error  in  the  record,  and  the  judgment  is  at- 
finned. 

Smith,  J.,  and  Qray,  P.  J^  eoncarmd. 
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[No.   68.    Third   Appellate  Distriet. — Angiiflt   81,    1905.] 

SANTA  BOSA  BAJ^,  Bespondent,  v.  JOHN  M.  STBIEN- 
ING  et  al.,  Defendants;  H.  B.  SCHINDLEB,  Appellant. 

Apfial— Dismissal— Failure  to  Tom  Bbxxf— Subsxquxnt  Filing. — ^A 
motion  to  dismifls  an  appeal  for  failure  to  Hie  tbe  appellant's  brief 
within  the  time  limited  therefor  must  be  detennined  by  the  faeta 
existing  when  notiee  of  the  motion  was  giyen,  and  the  right  to  a 
dismissal  eannot  be  afPeeted  by  the  snbeeqoent  fling  and  serriee 
of  the  brief  where  no  suiBment  showing  is  given  to  ezense  the 
delay. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Sonoma  Coonly.    A.  G.  Bomett,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  eonrt 

Q,  Gunzendorfer,  and  L.  W.  Jnilliard,  for  Appellant. 

James  W.  Oates,  for  Bespondent 

CHIPMAN,  P.  J. — ^Motion  to  dismiss  the  appeal  on  the 
ground  that  appellant  failed  to  file  his  brief  in  time.  The 
transcript  was  filed  May  16,  1904.  Time  in  which  to  serve 
and  file  brief  was  extended  by  counsel  for  respondent  to  and 
including  July  13,  1904.  On  July  13,  1904,  counsel  for 
appellant  filed  application  in  the  supreme  court  asking 
twenty  days*  further  extension  of  time  to  file  brief,  which 
was  granted  on  that  day.  On  August  2,  1904,  that  court 
granted  twenty  days'  further  time  from  and  after  that  date, 
and  on  August  25,  1904,  that  court  granted  fifteen  days'  fur- 
ther time  from  that  date,  and  in  the  order  stated  that  ''no 
further  extension  of  time  will  be  granted."  Under  these 
orders  the  time  in  which  to  serve  and  file  points  and  author- 
ities expired  on  September  9,  1904.  The  cause  was  trans- 
ferred to  this  court  on  January  30,  1905,  and  was  placed 
upon  the  present  August  calendar.  On  August  14,  1905,  re- 
spondent served  notice  of  motion  to  dismiss  on  appellant's 
attorneys,  and  filed  said  notice  in  this  court  on  August  24, 
1905,  and  on  the  latter  day  appellant  filed  in  this  court  his 
points  and  authorities.     Appellant  had  sent  to  the  clerk's 
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office  his  points  and  authorities  on  Angost  18th,  but  not  hav- 
ing previously  served  same  on  respondent's  attorney,  tiiey 
were  not  filed  until  evidence  of  such  service  was  furnished, 
which  was  on  August  24,  1905. 

Rule  V  of  the  supreme  court  (142  Cal.  xliii,  [64  Pac  viii] ), 
which  is  made  a  rule  of  this  oourt,  provides  that  if  the  points 
and  authorities  of  appellant  be  not  filed  within  the  time  pre- 
scribed—which, by  rule  H  (142  CJal.  xli,  [64  Pac  vii]),  is 
thirty  days  after  the  transcript  is  filed — ^the  appeal  may  be 
disnussed  on  motion,  upon  notice  given.  If,  however,  the 
points  and  authorities  "be  on  file  at  the  time  such  notice  is 
given,  that  fact  shall  be  sufficient  answer  to  the  motion."  In 
McCdbe  v.  H$aley,  139  Cal.  30,  [72  Pac  359],  it  was  decided 
that  a  motion  to  dismiss  must  be  determined  by  the  facts 
existing  at  the  time  the  notice  of  motion  was  given ;  and  the 
right  of  the  respondent  to  have  the  appeal  dismissed  under 
the  rules  cannot  be  affected  or  destroyed  by  any  subsequent 
filing  and  service  of  the  appellant's  points  and  authorities. 

Conceding,  without  deciding,  that  the  court  has  discretion 
to  refuse  to  dismiss  the  appeal,  notwithstanding  the  role 
above  stated,  upon  a  sufficient  showing,  we  do  not  think  such 
showing  has  been  made  The  motion  is  granted  and  the  ap- 
peal is  dismissed. 

Buoklesy  J.,  and  McLaughlin,  J.,  ooneurred. 


[No.  84.    SeeoDd  AppeDste  IHstriet— August  81,  1905.] 

RICHARD  BRADLEY,  as  Administrator,  etc.  Respondent, 
V.  E.  B.  BUSH,  Appellant 

AcnoN  AOAmsT  Patxb  or  Nom  as  iNDossnt— PLXAonro— Gsmblal 
Issue  —  SvDDrcB  —  Indobsbicknt  to  Makd — Titlb  thbouoh 
Makib. — ^In  an  aetfon  by  an  administrator  against  the  pajee  of 
BOtM  as  an  indorser  thereof,  where  the  ease  was  tried  upon  the 
theory  that  a  general  denial  in  the  answer  was  suffident  to  raise  an 
i«ae,  ezeept  as  to  the  execution  of  the  notes,  it  was  error  to  exclude 
evidence  to  show  that  the  notes  were  transferred  by  the  indorsement 
to  the  maker,  and  were  to  be  surrendered  up  thereto,  and  were  to 
be  transferred  by  the  maker  as  endsBees  of  debt  seenred  by  mort- 
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gage,  in  eonsideration  of  adraneeB  to  be  made  to  the  maker  bj 
plaintiif's  intestate. 
Id. — Effsot  or  Travbwwbb — ^Bight  or  AonoN  against  Patxb  not 
Teansfibable  ST  VAir^R, — ^Tbe  indonemenfc  and  fiirrender  of  the 
BOtei  to  the  maker,  with  the  underatandisg  that  the7  were  to  be 
tiaiief erred  hj  the  maker  with  the  beneftt  of  the  mortgage  seeuritj, 
was  merelj  to  keep  the  notes  and  seeoritj  therefor  aliye  for  pnr- 
poees  of  soeh  transfer  by  the  maker;  bnt  as  the  maker  coold  not  ac- 
<iaire  any  right  of  action  upon  the  indorBement  made  thereto  by 
the  payee,  no  sudi  right  eonld  be  transferred  hj  the  maker,  and 
the  mere  title  to  the  notes  was  Tested  in  the  transferee  of  the 


APPEAL  from  an  order  of  the  Saperior  Ckmrt  of  Kings 
Coonty  denying  a  new  trial    W.  M.  Conley,  Jndge. 

The  facts  are  stated  in  the  opinion  of  the  conrt 

Hudson  ft  Ptyor,  &  J.  Hudson,  and  John  F.  Pryor,  for 
Appellant 

H.  Scott  Jaeohs,  for  Bespondent 

SMTTH,  J. — ^Appeal  from  an  order  denying  the  defend- 
ant's motion  for  a  new  trial. 

This  is  a  suit  by  the  administrator  of  an  alleged  indorsee 
against  the  defendant  as  maker  and  indorser  of  two  promis- 
sory notes  of  the  Sunset  Vineyard  Company,  of  date  January 
25,  1892,  for  the  som  of  one  thousand  dollars  each.  The 
notes  became  due  on  January  1,  1898,  and  on  non-payment 
were  duly  protested  and  notice  of  dishonor  given  to  the  de- 
fendant 

The  complaint  alleges  that  the  defendant,  on  or  before 
February  1,  1894,  for  yalue  received,  duly  indorsed,  trans- 
ferred, and  ddivered  said  promissory  notes  to  the  deceased, 
Bradley,  the  indorsee,  and  that  at  the  time  of  his  death  he 
was  the  owner  and  holder  of  Hie  notes.  The  answer  ''denies 
each  and  every  material  allegation"  of  the  complaint;  and  as 
the  case  seems  to  have  been  tried  upon  the  theory  of  the 
sufSciency  of  this  denial,  all  of  the  allegations  of  the  com- 
plaint are  to  be  regarded  as  denied,  with  the  exception  of  the 
execution  of  the  promissory  notes,  which  are  set  out  at  length. 
It  is  also  affirmatively  alleged  that  the  note  sued  on  was 
secured  by  a  mortgage  on  real  property;  that  there  was  no 
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consideration  for  the  alleged  indorsement  and  transfer;  and, 
for  separate  defense,  in  effect,  that  the  notes  in  question  wert 
two  of  thirty  promissory  notes  made  to  defendant  by  the 
Sunset  Vineyard  Company  as  part  of  the  purchase  price  of 
certain  lands  sold  to  it  by  the  defendant,  which  at  the  time 
of  the  indorsement  had  been  set  to  vineyard,  and  were  being 
operated  as  such  by  the  company,  which  owned  no  other 
land ;  that  the  company,  of  which  Bradley  was  a  large  stock- 
holder, was  at  that  time  heavily  indebted  and  pressed  by  its 
creditors,  and  it  thus  became  necessary  for  them  to  raise  a 
large  amount  of  money,  which  could  be  borrowed  only  from 
Bradley;  and  further  (in  terms),  "that  plaintiff's  intestate, 
James  A.  Bradley,  shortly  prior  to  the  indorsement  of  the 
notes  sued  on  by  defendant,  complained  to  defendant  (who 
was  a  stockholder  and  director  of  the  company),  that  the 
Sunset  Vineyard  Company  had  paid  a  sum  for  its  real  estate 
greatly  in  excess  of  its  value,  and  desired  defendant  to  sur- 
render some  of  the  notes  given  to  him  as  part  of  the  pur- 
chase price  for  said  land,  and  the  said  James  A.  Bradley 
wanted  and  was  anxious  to  continue  the  raising  of  grapes 
and  in  pursuing  the  business  of  the  corporation,  as  afore- 
said; [that]  it  was  then  proposed  by  said  James  A.  Bradley 
to  defendant  Bush  that  if  he  (Bush)  would  surrender  the 
two  notes  in  this  action  sued  upon,  said  Bradley  would  ad- 
vance to  the  corporation.  Sunset  Vineyard  Company,  the  face 
value  of  said  notes,  with  interest,  which  said  proposition  was 
accepted  by  defendant  Bush,  and  thereupon  said  Bush  in- 
dorsed said  notes,  and  the  moneys  realized  thereon  were  ap- 
plied to  the  payment  of  the  debts  of  tiie  said  corporation  and 
the  further  carrying  on  of  its  business.*' 

The  court  found  that  the  allegations  of  the  complaint  were 
true;  that  the  notes  were  secured  by  mortgage  as  alleged  in 
the  answer ;  that  it  was  not  true  that  there  was  no  considera- 
tion for  the  defendant's  indorsement;  and  (in  the  language 
of  the  answer)  that  the  allegations  of  the  defendant's  special 
defense  were  true;  and  on  these  findings  judgment  was  en« 
tered  for  the  plaintiff. 

The  only  witnesses  who  testified  in  the  case  were  the  plain- 
tiff and  defendant.  The  former  testified  that  he  received  the 
notes  after  the  death  of  his  intestate  from  "Mr.  Upton  of  the 
Cwtral  CaUfomia  Bank";  and  he  says  as  to  one  of  the  notes. 
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''I  think  it  was  amongst  James  A.  Bradley's  papers";  which 
was  all  he  knew  of  the  matter,  except  that  he  had  received  no 
payment  upon  the  notes.  From  the  defendant's  testimony  it 
appears  that  at  the  date  of  the  transaction  the  notes  were 
in  the  hands  of  Mr.  Upton,  as  his  bailee,  already  indorsed; 
and  as  to  the  terms  of  the  transaction,  that  Bradley, 
who  was  the  largest  stockholder  in  the  company,  pro- 
posed to  it:  '^If  you  will  arrange  with  Bush  to  surrender 
those  notes  to  you,  I  will  let  you  have  the  money  to  go  ahead 
and  take  care  of  your  vineyard";  and  also  that  he  said  to 
defendant:  "If  you  wiD  surrender  those  notes  to  the  com- 
pany, I  will  take  the  matter  up  and  advance  the  company 
sufficient  money."  From  other  parts  of  the  testimony  it 
appears  that  the  understanding  was  that  Bradley  was  to  take 
from  die  company  the  not«8  thus  surrendered  to  it.  There- 
upon, the  witness  testifies:  **I  gave  them  [that  is,  the  com- 
pany] an  order  on  Mr.  Upton,  who  held  the  notes,  to  go  and 
get  them."  Some  little  confusion  is  produced  by  answers 
of  the  witness  to  questions  asked  him  on  cross-examination; 
but  on  the  whole  it  may  be  gathered  that  the  transaction  was 
as  above  stated ;  and  on  the  close  of  his  testimony,  the  def  end- 
ant 's  attorneys  proposed  to  put  Mr.  Upton  on  the  stand,  say- 
ing: "We  expect  to  prove  by  him  that  Mr.  Bush  sent  him 
word  to  give  up  those  two  notes  to  either  Mr.  Bradley,  or 
some  other  representative  of  the  Sunset  Vineyard  Company, 
and  that  Mr.  Bradley  came  to  Mr.  Upton,  who  had  the  notes 
in  his  possession,  and  that  Mr.  Upton  gave  them  to  Mr. 
Bradley;  [that]  at  the  same  time  Mr.  Upton  asked  Mr.  Brad- 
1^  whether  he  had  been  buying  some  notes,  and  Mr.  Bradley 
said:  'No.  I  am  a  large  stockholder  in  the  Sunset  and  I  have 
got  to  advance  some  money  to  them,  and  these  notes  are  to  be 
surrendered  up.'  "  But  the  court  excluded  the  evidence,  say- 
ing: "lliere  is  the  same  evidence  before  the  court  now.  1 
don't  believe  there  can  be  any  dispute  as  to  the  facts  of  the 
ease  at  all."    To  which  ruling  the  defendant  excepted. 

From  this  it  appears  that  the  court  understood  the  trans- 
action as  stated  above ;  but  it  will  be  observed  that  the  declar- 
ations of  Bradley  to  Upton  had  not  been  proved,  and  that 
the  testimony  offered  as  to  these  was  not  only  new,  but  of 
material  importance.  For,  the  transaction  being  as  stated, 
it  would  follow  that  Bush  did  sot  indosse,  transfer,  or  deliver 
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the  note  to  Bradley,  but  to  the  oompany;  as  to  which  the 
transfer  and  indorsement  could  create  no  obligation  (Civ. 
Code,  sec.  3116) ;  nor,  indeed,  oonld  it  haye  any  effect  other 
than  that  of  a  mere  relinqaishment  or  surrender  of  his  title 
to  the  company.  The  ordinary  effect  of  such  a  transaction 
would  be  to  extinguish  the  obligation  itself;  but  here,  by 
agreement  between  Bradl^  and  ^e  corporation,  assented  to 
by  Bush — ^who  held  the  other  notes — ^the  note  was  not  to  be 
canceled,  but  was  to  be  transferred  by  the  latter  to  Bradley, 
to  be  held  by  him  as  evidence  of  its  debt,  with  the  benefit  of 
the  mortgage  security.  Such  an  agreement  would  doubtless 
be  valid,  and  its  effect  would  be  to  keep  the  note  alive  and  to 
vest  the  title  in  Bradl^.  But — assuming  the  facts  to  be  ss 
stated  in  the  offer  of  proof — ^his  title  would  come  to  him  from 
the  company,  and  there  would  be  no  contract  of  transfer  or 
indorsement  between  him  and  Bush;  nor,  indeed,  any  direct 
contractual  relation  whatever.  Nor  could  Bradley  acquire 
from  the  company  any  right  of  action  against  Bush;  since 
the  company  itself  by  the  transfer  or  surrender  to  it  of  its 
own  obligation  did  not  acquire  such  right  of  action. 

That  such  was  the  contract  mi^t,  indeed,  have  been  in- 
ferred from  the  uncontradicted  testimony  of  Bush,  without 
the  aid  of  the  testimony  offered;  or,  indeed,  it  might  be  in- 
ferred from  the  specific  facts  found  by  the  court,  if  th^ 
stood  by  themselves.  But,  as  appears  by  the  findings  as  to 
the  transfer,  indorsement,  and  delivery  of  the  note,  and  as  to 
consideration,  the  court  took  a  different  view,  and  it  is  clear 
that  had  the  rejected  evidence  been  admitted,  these  findings 
could  not  be  sustained.  For  these  reasons,  the  order  appealed 
from  must  be  reversed. 

The  order  appealed  from  is  reveEsed  and  the  oanae  re- 
manded for  new  tiiaL 

Allen,  J^  ooneuired, 

GRAY,  P.  J. — ^I  concur  for  the  sole  reason  that  I  think 
the  court  erred  in  excluding  the  offered  testimony  of  Upton. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  eourt  of  appeal  was  denied  by 
the  supreme  court  on  October  80,  190& 


Ang.  1905.]  PsoPLB  v.  Peoctob.  521 


[Grim.  No.  12.    First  Appelate  Distriet— Augnst  SI,  1905.] 

THE  PEOPLE,  Eaipondeiit,  v.  WILLIAM  PEOCTOB,  Ap- 

pellant. 

r^BiHZMAL  Law — ^LABGnrr — Faiax  Pbetknsxs. — In  order  to  eonstitute 
the  erime  of  lareeny,  the  owner  of  the  money  stolen  must  not  have 
intended  to  part  with  the  property  or  the  money  stolen;  and  where 
the  evidenee  shows  that  the  proseeuting  witness  loaned  the  money 
to  the  defendant,  thus  parting  with  the  title  and  possession  of  it, 
which  was  secured  by  reason  of  false  and  fraudulent  representations 
knowingly  and  designedly  made,  no  eonyietion  can  be  sustained  for 
larceny,  the  erime  being  that  of  obtaining  money  by  ftilse  preteoBses. 

APPEAL  from  a  judgment  of  the  Superior  CSonrt  of  Ala- 
meda County  and  from  an  order  doiying  a  new  trial  Henry 
A.  Melyin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eoort 

Aldrich  &  (Gentry,  for  Appellant 

U-  S.  Webb,  Attorney-General,  for  Bespondenl 

COOPEB,  J. — ^Defendant  is  eharged  in  the  information 
with  the  crime  of  grand  larceny  committed  on  th^.  nineteenth 
day  of  December,  1904,  by  feloniously  stealing,  ;aking,  and 
carrying  away  one  hundred  and  eight  dollars  in  gold  and 
silver  coins,  the  property  of  Emeline  Tyson.  He  was  found 
guilty  as  diarged,  and  sentenced  to  a  term  of  six  years  in 
San  Quentin.  His  motion  for  a  new  trial  was  denied,  and 
he  prosecutes  this  appeal  from  the  judgment  and  order  deny- 
ing his  motion. 

The  facts  relied  on  to  sustain  the  Terdict  are  stated  by  the 
prosecuting  witness,  Emeline  Tyson,  and  are  in  substance  as 
followB:  Emeline  Tyson  was  past  seventy-six  years  of  age 
on  Friday,  December  16,  1904,  when  she  first  met  defendant 
at  Niles  station  and  had  a  moment's  conversation  with  him. 
He  came  to  her  house,  which  was  about  one  mile  from  the 
station,  the  following  morning,  and  sold  her  a  pair  of  spec- 
tacles. While  there  they  engaged  in  a  general  conversation. 
He  told  her  that  he  had  been  a  widower  for  about  fifteen 
years,  had  traveled  around  a  great  deal,  but  was  tired  of  liv- 
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ing  that  way,  that  she  wan  just  the  woman  he  had  been  look- 
ing for,  that  it  was  a  case  of  **love  at  first  sight."  His  love- 
makiog  seems  to  have  been  agreeable,  as  he  promised  to  call 
again  that  (Saturday)  evening.  He  did  not,  however,  call  on 
Saturday  evening,  but  did  call  Sunday  morning,  and  made 
an  excuse  for  not  having  called  Saturday  evening.  He  called 
again  Sunday  evening,  and  the  prosecuting  witness  gives  an 
account  of  the  transaction  in  the  following  language:  ''He 
asked  me  to  marry  him,  and  I  told  him  I  would  if  I  found 
him  to  be  a  perfect  gentleman  and  able  to  take  care  of  me. 
He  said  he  was  plenty  able  to  do  it,  that  he  had  an  old  house 
and  lot  in  Oakland  that  he  was  trading  off  for  a  new  house. 
He  said  he  had  five  hundred  and  fifty  dollars  in  the  bank, 
and  needed  sixty  dollars  more  to  make  the  deal  or  he  would 
lose  the  bargain.  He  said  he  wanted  the  new  house  for  us  to 
live  in.  Then  I  agreed  to  let  him  have  the  money.  He  said 
he  would  give  me  good  security  for  it,  that  he  had  a  bill  of 
sale  of  im  auto  worth  five  hundred  dollars,  and  that  he  would 
give  me  a  bill  of  sale  as  security.  I  promised  then  to  try 
and  get  the  sixty  dollars  for  him  the  next  morning.  I  saw 
him  the  next  morning  (Monday)  at  my  home.  He  said  he 
had  just  received  a  letter  from  his  sister  in  the  East  and  that 
they  had  sold  out  and  she  was  coming  on  and  that  he  would 
soon  have  a  lot  of  money.  He  said  he  was  giving  me  good 
security  and  would  have  the  money  on  the  15th  of  Januaiy. 
He  said  'You  just  as  well  make  it  out  now  one  hundred  and 
eight ;  I  want  a  little  Christmas  money,  too,  and  I  am  giving 
you  good  security  for  it  and  will  pay  it  back  on  the  15th.' 
His  sister  was  coming  and  would  have  a  lot  of  money.  Then 
I  got  the  money  and  let  him  have  it,  one  hundred  and  eight 
dollars  lawful  money  of  the  United  States.  Then  he  gave 
me  the  bill  of  sale  to  an  automobile.  Whoi  he  paid  this 
money  back  on  the  15th  of  January  I  was  to  give  him  back 
the  biU  of  sale.'* 

The  witness  further  testified  in  cross-examination:  ''There 
was  no  agreement  on  his  part  to  use  any  of  Una  money  for 
me.  I  was  simply  lending  him  so  much  money  and  he  was 
going  to  give  me  this  false  bill  of  sale.  I  would  not  have  let 
him  have  this  money  on  this  bill  of  sale  if  he  had  not  have 
been  going  to  marry  me.  The  only  reason  I  had  for  handing 
this  money  to  this  defendant  upon  that  19th  day  of  Deeem- 
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fkar,  1901,  were  that  we  were  engaged  to  be  married,  that  he 
said  he  would  give  me  good  security,  this  bill  of  sale  of  a  fine 
automobile,  and  that  he  would  be  plenty  able  to  pay  it  back 
on  the  15th  of  January/' 

The  only  question  that  need  be  discussed  is  as  to  whether 
or  not  the  verdict  of  larceny  is  supported  by  the  facts  as 
stated.  Larceny  is  the  felonious  stealing  or  taking  away  the 
personal  property  of  another.  The  title  to  the  property  is 
not  changed,  but  remains  in  the  party  from  whom  flie  proi>- 
etty  was  taken. 

Where  the  owner  parts  with  the  possession  and  title  by 
reason  of  false  and  fraudulent  representations,  knowingly 
and  designedly  made,  the  crime  is  not  larceny,  but  that  of 
obtaining  money  by  false  pretenses. 

The  distinction  that  runs  through  the  books,  as  stated  by 
the  judges  and  text-writers,  is,  that  to  constitute  larceny  the 
owner  of  the  property  stolen  must  not  have  intended  to  part 
with  the  title  to  it,  while  in  false  pretenses  he  did  intend  to 
part  with  the  property  and  the  title  thereto,  but  ttie  inten- 
tion was  brought  about  by  fraudulent  circumstances.  If  the 
transaction  has  not  been  completed,  and  flie  owner  did  not 
intend  to  part  with  the  title  to  the  property,  and  the  defend- 
ant procured  the  possession  by  means  of  false  and  fraudulent 
representations,  the  crime  is  larceny.  The  court  below  cor- 
rectly stated  the  law  to  the  jury  in  its  instruction  wherein  it 
said:  ''If  you  find  from  the  evidence  that  the  money  which  is 
the  subject  of  the  alleged  larceny  in  this  action  was  obtained 
by  the  defendant  from  the  prosecuting  witness,  Emeline  Ty- 
son; and  that  the  said  Emeline  Tyson  voluntarily  gave  the 
money  to  the  defendant;  and  that  she,  Emeline  Tyson,  did  not 
expect  to  get  any  part  of  this  money  back  from  the  defend- 
ant; and  that  said  Emeline  Tyson  intended  to  part  with  the 
ownership  as  well  as  the  possession  of  said  money;  and  that  at 
the  time  the  money  was  so  obtained  it  was  understood  by  the 
said  Emeline  Tyson  that  said  money  was  to  be  used  by  the  de- 
fendant on  his  own  account,  then  the  defendant  is  not  guilty 
of  larceny,  even  though  you  should  find  that  the  defendant 
fraudulently  obtained  the  money  by  means  of  false  pretenses. 
You  must  judge  of  the  intent  which  governed  the  acts  of  the 
eomplaining  witness,  Emeline  Tyson,  in  handing  over  the 
money  by  the  knowledge  possessed  by  her  at  the  time  she 
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handed  over  the  money,  and  not  bj  any  facts  which  sbe  may 
have  learned  afterwards. '* 

The  prosecuting  witness  loaned  the  money  to  defendant 
She  parted  with  flie  possession  and  title  to  it.  She  believed 
at  the  time  that  defendant  was  to  be  her  fatnre  husband. 
She  believed  him  to  be  a  perfect  gentleman,  and  that  the  auto- 
mobile was  good  security.  She  was  the  victim  of  misplaced 
confidence  and  affection,  but  defendant  did  not  commit  lar- 
ceny in  getting  her  money. 

The  judgment  and  order  are  reversed. 

Hall,  J.,  and  Harrison,  P.  J.,  eoneorred. 


[No.  88.    ¥int  Appelkte  IHstriet.— August  81,  1905.] 

In  the  Matter  of  the  Estate  of  ALBERT  JEFFREYS, 
Deceased.  WILLIAM  M.  ABBOTT,  Appellant,  v. 
FRANK  H.  KERRIGAN  et  aL,  Respondents. 


Wnx— BsQUBST  or  Books  akd  Papkss— Bamk-Books  Excldsbd.— 
Where  a  testator  leaves  among  his  effects  a  large  number  of  law 
and  other  ordinary  boohs,  a  bequest  of  ''all  my  books  and  papers" 
win  not  be  eonstmed  to  indnde  bank-books  or  the  moneys  on  de- 
posit represented  thereby,  espeeiaUy  where  sneh  an  interpretation 
would  render  of  no  eflest  other  provisions  of  the  win. 

APPEAL  from  a  decree  of  the  Superior  Cknut  of  the  City 
and  County  of  San  Francisco  distributing  the  estate  of  a 
deceased  person.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courtL 

li.  A.  Gibbons,  for  Appellant. 

J.  J.  Lermen,  and  Charles  W.  Slack,  for  Respondents. 

HALL,  J. — This  is  an  appeal  by  William  M.  Abbott  from 
a  decree  of  distribution,  and  the  only  question  involved  is  as 
to  the  proper  construction  of  the  wiU  of  Albert  JeflEreys, 
deceased. 
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The  will  is  holographic  and  is  as  follows : — 

'*My  will.  April  10th,  1902.  I  owe  William  M.  Abbott 
$600  which  I  wish  paid 

'*To  the  Eev.  M.  D.  Connolly  I  give  the  sum  of  $1,000. 

''To  William  M.  Abbott  I  give  all  my  books  and  papers. 

"To  Engenie  M.  St.  Paul  I  give  the  rest  and  residue  of 
my  estate  of  every  kind  and  nature. 

[Then  follows  a  statement  naming  two  persons  to  whom  he 
leaves  nothing,  a  provision  as  to  persons  who  may  claim  tx> 
be  heirs,  the  appointment  of  executors,  a  revocation  of  for- 
mer wills,  waiver  of  bonds,  and  a  provision  for  sale  of  real 
estate  without  order  of  eourt] 

'^Albxbt  JsFnna.^' 

The  appellant  eontends  that  under  the  dause  "To  William 
M.  Abbott  I  give  all  my  books  and  papers''  there  passed  to 
him  fourteen  certain  bank-books,  and  in  consequence  the 
moneys  on  deposit  represented  by  such  books.  The  eourt 
below  ordered  distribution  of  a  lai^  number  of  books,  con- 
sisting mostly  of  law-books,  a  promissory  note,  and  a  certifi- 
cate for  one  hundred  and  forty-three  shares  of  stock  to  ap- 
pellant; one  thousand  dollars  to  Bev.  Connolly;  and  the  res- 
idue of  the  estate,  consisting  of  an  interest  in  four  parcels 
of  land,  one  typewriter,  and  $1,661.97,  to  Eugenie  M.  Rob- 
erts, described  in  the  will  as  Eugenie  M.  St  Paul,  but  since 
married  to  Roberts. 

The  money — ^to  wit,  the  $2,661.97 — thus  distributed  was 
what  was  left  of  the  deposits  represented  by  the  bank-books. 
At  the  death  of  the  testator  the  fourteen  bank-books  repre- 
sented deposits  in  various  banks  to  the  credit  of  testator,  ag- 
gregating upwards  of  eighty-seven  hundred  dollars.  If  the 
contention  of  api>ellant  be  correct  this  entire  sum  of  money 
passed  to  him,  and  should  not  have  been  charged  with  the 
payment  either  of  expenses  of  administration,  debts,  or  the 
legacy  to  Connolly,  until  the  property  given  to  the  residuary 
legatee  had  been  exhausted.     (Civ.  Code,  sees.  1359,  1360.) 

It  must  be  confessed  that  a  bank-book  is  a  book,  and  yet 
the  average  mind,  we  think,  would  not  ordinarily  understand 
that  by  a  bequest  of  "all  my  books"  a  testator  meant  to  be- 
queafli  money  in  bank.  Appellant  himself  does  not  seem  to 
have  realized  the  full  possibilities  of  his  case  until  late  in  the 
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proceedings  of  this  estate,  for  he  seems  to  have  remained 
silent  while  the  executor  appropriated  upwards  of  six  thou- 
sand dollars  out  of  the  bank  deposits  to  the  payment  of  ex- 
penses of  administration  and  debts.  There  was  left  for  dis- 
tribution but  $2,661  out  of  the  $8,700  on  deposit  at  the  death 
of  the  testator;  and  as  we  have  shown,  if  appellant's  conten- 
tion be  correct,  recourse  should  have  first  been  had  to  the 
real  estate  and  typewriter,  which  passed  under  the  residuary 
clause,  for  the  payment  of  all  expenses  and  debts. 

While  bequests  of  books  are  quite  common,  and  many  per- 
sons leave  bank-books  among  their  effects,  we  have  been  cited 
to  no  case,  and  we  know  of  none,  where  a  court  has  held  that 
under  a  bequest  of  **book8,*'  or  "all  my  books,"  bank-books, 
and  in  consequence  bank  deposits,  passed. 

We  are  cited  to  Perkins  v.  Mathes,  49  N.  H.  107,  as  sustain- 
ing appellant's  contention.  In  that  case  it  was  held  that 
under  "all  my  books  and  papen  of  every  description"  a 
promissory  note  passed.  Unless  this  construction  had  been 
adopted  nothing  would  have  passed  to  the  particular  legatee 
save  a  Bible,  some  ordinary  books,  and  a  manuscript,  all  of 
very  little  pecuniary  value. 

In  the  companion  case  {Mathes  v.  Smart,  51  N.  H.  438), 
construing  the  same  words  in  the  same  will,  it  was  held  that 
two  bank-books  showing  deposits  in  the  Newmarket  Bank  did 
not  pass,  and  the  court  said:  "In  Perkins  v.  MtUhes  we  were 
influenced  not  a  little  by  the  consideration  that,  unless  the 
promissory  notes  were  to  be  regarded  as  comprehended  in 
the  bequest  of  books  and  papers,  there  was  in  reality  no  be- 
quest of  practical  value  to  the  plaintiff."  Indeed,  in  Perkins 
V.  Mathes  the  court  said,  "A  testator  is  to  be  considered  as 
intending  a  benefit  to  the  object  of  his  gift" 

In  Webster  v.  Wiers,  51  Conn.  569,  it  was  held  that  the 
words  "I  give  to  M.  all  my  household  effects,  books  and 
papers  of  value,  and  everything  the  house  contains"  did  not 
pass  a  bank-book  showing  a  deposit  of  twenty-five  hundred 
dollars,  although  found  in  the  house. 

In  Jackson  v.  Piscataqua  Savings  Batik,  70  N.  H.  283,  [47 
Atl.  613],  it  was  held  a  bank-book  showing  deposits  in  the 
name  of  Nathaniel  Jackson,  Jr.,  where  testator  had  retained 
the  book  in  his  possession  till  death,  and  did  not  by  making 
the  deposit  intend  a  gift^  did  not  pass  by  a  bequest  of  "cer- 
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tain  books  marked  with  his  name,"  there  being  found  three 
ordinary  books  marked  "Nathaniel  Jackson." 

"Words  of  a  will  are  to  be  taken  in  their  ordinary  and 
grammatical  sense,  unless  a  clear  intention  to  use  them  in 
another  sense  can  be  collected,  and  that  other  can  be  ascer- 
tained" (CSv.  Code,  sec.  1324.)  Applying  this  rule  to  the 
words  in  question,  would  the  ordinary  man  understand  by  the 
words  "my  books"  used  in  ordinary  conversation  that  the 
speaker  meant  bank-books  f  If  a  man  should  say  in  ordinary 
conversation,  "I  am  the  possessor  of  one  hundred  books," 
would  any  listener  suppose  for  a  moment  that  he  meant  to 
include  in  such  statement  "  bank-books  "f  We  think  that  the 
answer  to  both  these  questions  is  obviously  no,  notwithstand- 
ing the  definition  of  the  word  "book"  given  in  dictionaries 
is  broad  enough  to  include  bank-book.  "The  words  of  a  will 
are  to  receive  an  interpretation  which  will  give  to  every  ex- 
pression some  effect,  rather  than  one  which  will  render  any 
of  the  expressions  inoperative"  (Civ.  Code,  sec.  1325) ;  "and 
a  testator  is  to  be  considered  as  intending  a  benefit  to  the 
object  of  his  gift"  (Perkins  v.  Mathes,  49  N.  H.  107;  Woi- 
lace  V.  Wallace,  23  N.  R  149.) 

If  the  construction  of  this  will  asked  by  appellant  be 
adopted,  the  residuary  legatee  would  receive  nothing  and  the 
residuary  clause  would  have  no  effect,  for  the  entire  residue, 
including  the  $1,661  in  money  distributed  to  said  legatee, 
amounted  in  value  to  but  $2,160.  (The  inheritance  tax 
charged  to  said  legatee  was  $108,  which  is  the  tax  on  a  valua- 
tion of  $2,160.)  The  real  estate  and  tjrpewriter  which,  ac- 
cording to  the  theory  of  appellant,  constitute  the  residue  of 
the  estate,  therefore,  were  worth  but  seven  hundred  dollars. 
This  would  not  be  sufficient  to  pay  the  Connolly  legacy  of 
one  thousand  dollars,  not  to  mention  the  six-hundred  dollar 
debt  owing  by  testator  to  appellant  and  by  the  will  directed 
to  be  paid,  and  the  other  debts  and  expenses  of  administra* 
tion,  all  of  which,  under  the  law,  are  first  chargeable  against 
the  property  given  to  the  residuary  legatee  before  resort 
could  be  had  to  any  property  given  to  appellant  (Civ.  Code, 
sees.  1359,  1360.)  Neither  Connolly  nor  Mrs.  Roberts  could 
have  properly  received  anything  from  this  estate  if  the  con- 
tention of  appellant  be  correct,  for,  exclusive  of  the  $8,700 
represented  by  the  bank-bodkSy  the  entire  estate  seems  to  have 
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consisted  only  of  the  typewriter  and  real  estate,  valued  at 
seven  hundred  dollars,  about  six  hundred  dollars  received 
from  the  employers  of  testator,  and  some  rentals  from  the 
real  estate,  while  the  debts  and  expenses  of  administration 
seem  to  have  exceeded  six  thousand  dollars.  It  is  true  that 
the  debts  and  expenses  seem  to  have  been  paid  by  the  executor 
out  of  the  moneys  in  bank ;  but  if  the  contention  of  appellant 
be  correct  these  moneys  should  not  have  been  resorted  to 
until  the  property  given  to  the  residuary  legatee  had  been 
exhausted  (Civ.  Code,  sees.  1359,  1360.)  Thus  it  is  seen 
that  if  the  lower  court  had  adopted  the  oonstmction  asked  by 
appellant,  and  such  construction  had  been  fully  carried  out 
in  the  settlement  of  this  estate,  both  the  bequest  to  Connolly 
and  to  Mrs.  Roberts  would  have  been  rendered  nugatory,  and 
the  rule  laid  down  in  section  1325  of  the  Civil  Code,  as  well 
as  the  rule  followed  in  Perkins  v.  Mathes,  49  N.  H.  107,  vio- 
lated. Where  a  testator  leaves  among  his  effects  a  large  num- 
ber of  law-books  and  other  ordinary  books  we  do  not  think 
that  a  court  ought  to  assume  that  by  a  bequest  of  ''all  my 
books  and  papers"  a  testator  meant  to  give  several  thousand 
dollars  on  deposit  in  banks,  although  such  deposits  are  evi- 
denced by  bank-books,  especially  where,  as  in  this  case,  such 
an  interpretation  would  render  of  no  effect  other  provisions 
of  the  will. 
The  decree  of  distribution  is  affirmed. 

Cooper,  J.y  and  Harrison,  P.  J.,  eoneurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal    on  September  23,  1905. 
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[No.   76.    PiiBt  Appellate  District.— September   1,   1905.  j 

In  the  Matter  of  the  Estate  and  Guardianship  of  ELEANOR 
LOUISA  DELLOW  and  VINCENT  ALEXANDEE 
DELLOW,  Minors. 

QUAKDIANSHIP  01>  MiNOKS — ^WkLVABX  OF  GHIXDBXlf — QUBSTUIJI   OV  FAOT 

— Support  op  Findings. — ^In  awardiii|r  the  gaardiftnflhip  of  orphan 
minors,  the  court  is  to  be  goremed  by  what  appears  to  be  for  the 
best  interests  of  the  children  in  respect  to  their  mental  and  mozal 
welfare.  The  question  as  to  sach  welfare  is  one  of  fact,  and  where 
a  finding  of  the  court  that  it  is  for  the  best  interests  of  the  minors 
that  the  godmother  of  one  of  the  children  should  have  the  control 
of  them  rather  than  their  aunt,  is  sustained  by  the  eridenee,  and 
the  godmother  was  appointed  as  such  guardian,  the  apix>intment 
will  not  be  disturbed  upon  appeal  from  an  order  denying  a  new 
trial,  regardless  of  whether  a  finding  that  the  father  requested 
such  godmother  to  act  as  their  guardian  is  or  is  not  supported  by  the 
evidence. 
Id. — Appkal  prom  Judgmxnt  aptsr  Seztt  Dats-— Bkvikw  of  Bvidxnob. 
— Upon  appeal  from  the  judgment,  taken  more  than  sixty  days  after 
its  entry,  the  insufilcieney  of  the  evidence  to  support  it  eannot  be 
reviewed,  and  the  judgment  must  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    James  M.  Troutt^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Nathan  H.  Frank,  for  Appellant. 

John  M.  Burnett,  for  Respondent. 

HALL,  J. — There  are  two  appeals  in  this  case, — one  by 
Flora  Dellow  from  a  judgment  of  the  trial  court  denying  her 
petition  to  be  appointed  guardian  of  the  persons  and  estates 
of  Eleanor  Louisa  Dellow  and  Vincent  Alexander  Dellow, 
minors,  and  granting  the  petition  of  Rose  A.  Shields  to  be 
appointed  guardian  of  the  same  children,  and  another  from 
an  order  denying  appellant's  motion  for  a  new  trial, — both 
before  us  on  one  record. 

The  appeal  from  the  judgment  was  taken  more  than  sixty 

days  after  the  rendition  of  iudgment,  and  therefore  the  suffi- 

I  OaL  App.- 


Estate  of   Dbllow.  [ICal.  App. 

ciency  of  the  evidence  to  sustain  it  cannot  be  considered  on 
the  appeal  from  the  judgment.  This  is  conceded  to  be  true 
bj  counsel  for  appellant  in  his  brief,  and  it  is  not  contended 
that  the  findings  do  not  support  the  judgment;  so  the  judg- 
ment must  be  a£3rmed. 

As  to  the  appeal  from  the  order  denying  the  motion  for  a 
new  trial,  it  is  urged  by  the  respondent  that  the  record  does 
not  show  what  motion  was  in  fact  made,  nor  upon  what 
grounds  the  motion  was  predicated;  that  though  a  notice  of 
intention  to  move  for  a  new  trial  was  filed,  and  a  bill  of  ex- 
ceptions settled  containing  such  notice  and  specifications  as 
to  insufficiency  of  the  evidence  to  support  certain  findings, 
the  only  record  as  to  what  motion  was  in  fact  made  is  con- 
tained in  the  clerk's  entry  in  these  words: — 

'•(Title  of  Court  and  Cause.)  October  7,  1904.  Motion 
for  new  trial  ordered  denied. 

"W.  J.  Kknnbdy,  D.  C.  C." 

However,  as  we  think  the  action  of  the  lower  court  must 
be  sustained  on  the  merits,  we  do  not  think  it  necessary  to 
pass  on  the  technical  point  thus  raised. 

At  the  time  of  the  application  for  guardianship  the  boy 
Vincent  was  aged  three  years,  and  the  girl  Eleanor  was  aged 
eight  years.  The  mother  of  the  children  died  when  the  boy 
was  four  months  old,  and  the  father  died  October  7,  1903, 
five  days  before  the  filing  of  the  petition  by  appellant.  The 
estate  of  the  children  consists  of  an  insurance  on  the  life 
of  their  father  in  the  sum  of  three  thousand  dollars,  payable 
in  equal  shares  to  the  children.  Appellant,  flora  Dellow,  is 
an  aunt  of  the  children  and  their  only  relative  in  this  state, 
while  respondent  is  in  no  way  related  to  the  children,  but 
had  had  the  care  and  custody  of  the  girl  for  some  time  be- 
fore the  death  of  the  father,  and  immediately  upon  his 
death  took  the  custody  of  the  boy  from  another  stranger, 
and  had  the  custody  of  both  at  the  time  of  filing  the  peti- 
tion. 

The  court  heard  the  two  petitions  together,  and  made  find- 
ings of  fact,  and  denied  the  petition  of  appellant  and  granted 
that  of  respondent.  Appellant  moved  for  a  new  trial,  and  wc 
are  now  considering  her  appeal  from  the  order  denying  such 
motion.  The  biU  of  exceptions  contains  a  stipulation  that  it 
contains  aU  the  testimony  admitted  in  the  case. 
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Among  other  things,  the  court  found  *'That  it  is  for  the 
best  interests  of  said  minors  that  said  Rose  A.  Shields  should 
be  appointed  guardian  of  their  persons  and  estates." 

The  parents  both  being  dead,  this,  under  our  statute,  was 
the  paramount  issue  to  be  determined  by  the  trial  court. 
Section  246  of  the  Civil  Code  provides:  "In  awarding  the 
custody  of  a  minor,  or  in  appointing  a  general  guardian, 
the  court  or  oflScer  is  to  be  guided  by  the  following  consider- 
ations :  1.  By  what  appears  to  be  for  the  best  interests  of  the 
child  in  respect  to  its  temporal  and  its  mental  and  moral 
welfare."  If  the  finding  above  quoted  is  supported  by  the 
evidence,  it  is  of  no  consequence  whether  the  finding  also 
made  by  the  court,  **That  said  J.  A.  Dellow  (father  of  the 
children)  requested  that  said  Rose  A.  Shields  should  have 
the  care  and  custody  of  said  minors,  and  should  act  as  their 
guardian,"  is  supported  by  the  evidence  or  not. 

In  the  matter  of  the  Chiardianship  of  Lewis,  137  Cal.  682, 
[70  Pac.  926],  the  court  said:  "The  question  as  to  which 
une  of  these  two  parties  was  the  proper  party  to  be  appointed 
guardian  over  the  person  of  this  child  was  essentially  a  ques- 
tion of  fact  for  the  trial  court,  and  that  court  having  de- 
cided it,  and  there  being  substantial  evidence  to  support  that 
decision,  this  court  will  not  interfere  by  setting  aside  the 
order  for  lack  of  evidence."  In  the  case  just  referred  to 
the  prevailing  party  was  the  grandmotJier  and  the  appellant 
was  the  father. 

The  evidence  in  the  case  now  before  us  shows  both  peti- 
tioners to  be  worthy  people.  AppeUant  was  obliged  to  work 
to  support  herself.  She  believed  that  her  brothers  and  sis- 
ters in  England  would  assist  her  to  support  the  children. 
She  came  here  from  England  at  the  request  of  her  brother, 
the  father  of  the  children,  and  cared  for  them  until,  be- 
cause of  his  drinking  habit,  she  left  his  home. 

Respondent  is  the  godmother  of  one  of  the  children;  and 
upon  appellant  leaving  the  home  of  the  father  of  the  chil- 
dren, she,  at  his  request,  took  the  girl,  and  promised  to  take 
the  boy  when  he  became  older.  She  is  a  dressmaker,  and 
also  takes  lodgers,  and  has  resided  in  the  same  block  for 
eleven  years.  She  testified  that  she  was  financially  able  to 
take  care  of  the  children,  and  that  she  could  and  would 
maintain  them  without  using  any  of  the  money  which  may 
come  to  them  from  the  insurance  on  the  life  of  their  father. 
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She  is  of  the  same  religious  faith  as  was  the  mother  of  the 
ehildren,  is  the  godmother  of  one,  as  before  stated,  and  hev 
lister  of  the  other  child. 

Both  i>etitioner8  were  before  the  jndge  of  the  trial  court, 
and  their  manner  and  appearance  were  open  to  his  obser- 
▼ation. 

Under  these  conditions  we  cannot  say  that  the  finding  un- 
der consideration  is  not  sustained  by  the  evidence.  And  as 
it  is  the  controlling  factor  in  the  case  the  order  appealed 
from  as  well  as  the  judgment  must  be  affirmed. 

It  is  so  ordered. 

Cooper,  J^  and  Harrison,  P.  J.,  concurred. 


[No.  89.    Fint  AppeUaia  DiBtriet.— September  6,  1905.] 

L.  M.  SHEBWOOD  et  aL,  Respondents,  v.  PRANK  A.  WAL- 
LIN,  Appellant 

SRBCmO  PlElt>B1CANG»— COMTO^OT  VOB  TRANSFER  OW  STOOL,  BOOKS  AND 

Parrs — Oontrol  or  MnnNO  Corporation— PLSADiMo—lNADSQaAn 
Brmkdt  at  Law. — In  an  action  for  the  specific  performance  of  a 
eontract  alleged  to  have  been  fully  performed  on  plaintiff's  part,  to 
tiansfer  a  certain  number  of  shares  of  stock,  and  to  turn  over  the 
boohs,  papers,  seals  and  certificates  of  a  mining  corporation,  so  as 
to  insure  to  plaintiir  the  majority  of  the  stock  and  the  control  of 
the  corporation,  averments  in  the  eomplaint  that  the  stock,  books, 
papers,  etc.,  have  no  specific  or  certain  market  value,  but  would 
be  of  great  value  to  plaintiff,  and  that  the  retention  thereof  by  the 
defendant  and  his  refusal  to  perform  the  contract  will  work  irrep- 
arable injury  to  plaintiff,  and  that  it  will  be  difficult  to  do  justice 
to  plaintiff  by  an  award  of  pecuniary  damages,  are  sufficient  to  show 
that  plaintiff  has  no  adequate  remedy  at  law,  and  a  demurrer  to  the 
eomplaint  was  properly  overruled. 

Id. — Partus — Corporation. — ^The  mining  corporation  is  not  a  necessary 
party  to  such  action  for  specific  performance. 

Id. — Surrender  op  Nuicbered  Certipioatb — Issuance  op  New  flwAngff 
TO  Dependant — Identity  not  Afpeoted. — Where  it  was  agreed 
that  a  certain  numbered  certificate  held  by  the  defendant  should  be 
surrendered,  and  the  agreed  shares,  issued  to  plaintiff  and  the  re- 
wafader  to  defendant,  and  upon  surrender  thereof  the  whole  number 
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of  shftres  were  nsaad  to  the  defendant,  whieh  lie  retained,  and,  upon 
perf eeting  hie  appeal,  deposited  with  the  elerk,  the  change  in  the 
number  of  the  eertiileate  doee  not  alfest  the  identitj  of  the  stoefc 
affeeted  b7  the  agrreement. 

JJD^ — ^Fqbii  or  I^MDiNO. — A  finding  that  defendant  has  not  earrendered 
the  agreed  numbered  certificate  to  the  secretary  of  the  company,  so 
that  a  specified  number  of  shares  should  be  issued  to  the  defendant, 
and  the  remainder  to  the  plaintiif,  is  not  untrue  as  to  the  snbstantiTe 
matter  found. 

Id. — Immaterial  Ebboe  in  Fobm  or  Judgmsht. — ^There  was  no  substan- 
tial error  in  the  form  of  the  judgment  in  requiring  the  original 
numbered  certificate  to  be  surrendered  for  cancellation,  and  that 
the  plaintiff  receiye  the  specified  number  of  shares  thereof,  and  that 
the  defendant  take  the  remainder.  The  real  thing  ordered  is  the 
transfer  of  the  specifled  number  of  shares  to  plaintiif,  and  such 
transfer  would  be  a  sufilcient  compliance  with  the  judgment  to 
entitle  defendant  to  a  satisfaction  thereof. 

APPEAL  from  a  judgment  of  the  Sui>erior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  H.  Kerrigan, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edwin  L.  Forster.  for  Appellant 

The  complaint  is  insufficient  in  not  setting  forth  facts 
showing  that  plaintiff  has  no  adequate  remedy  at  law. 
{Senter  v.  Davis,  38  Cal.  453;  Branch  Turnpike  Co.  v.  Yuba 
County,  13  Cal.  190;  Barrett  v.  Whitesides,  18  Cal.  156; 
Wolfe  V.  Titui,  124  Cal.  264,  56  Pac.  1042;  PoweU  v.  Central 
PUmk  Road  Co^  24  Ala.  441;  McClane  v.  White,  5  Minn. 
178;  Botsford  v.  Beere,  11  Conn.  369;  Prewitt  v.  Jenkins,  1 
Blackf.  294;  Noyes  v.  MarA,  123  Mass.  286.)  The  plaintiff 
not  being  possessed  of  the  certificate  alleged,  found,  and 
specified  in  the  judgment,  the  court  erred  in  enforcing  the 
contract  respecting  the  same.  {Cud  y.  Butter,  5  Vin.  Abr. 
538,  1  P.  Wms.  57L) 

Purcell  Bowe.  for  Bespondenta. 

The  complaint  states  a  cause  of  action,  and  shows  the  in- 
adequacy of  the  remedy  at  law.  {Treasurer  v.  Commercial 
Mining  Co.,  23  CaL  391;  Frue  v.  Houghton,  6  Colo.  322; 
Byers  v.  Denver  etc  Co.,  13  Colo.  556,  22  Pac.  951;  Goodwin 
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Oas  Stave  etc.  Co.  v.  Appel,  117  Pa.  St.  535,  2  Am.  St.  Rep. 
700,  12  Atl.  736;  Mantan  v.  Bay,  18  E.  I.  674,  49  Am.  St. 
Bep.  812,  29  Atl.  998;  Magibben  v.  Perin,  49  Fed.  187.) 
The  certificate  is  but  evidence.  The  substance  is  the  stock. 
The  cancellation  of  certificate  No.  7  and  the  issuance  of  a 
new  certificate  worked  no  change  in  the  stock  itself.  (Haw- 
ley  y.  Brumagim,  33  Cal.  394;  Krotue  y.  Woodward,  110 
CaL  638,  42  Pac.  1084;  Hay  ward  y.  Rogers,  62  Cal.  348; 
Craig  y.  Hesperia  Land  etc.  Co.,  113  Cal.  7,  54  An.  St.  Bep. 
316,  45  Pac.  10.)  The  corporation  was  not  a  proper  party. 
It  is  not  interested  in  the  transfer  of  its  stock.  {Say ward 
V.  Houghton,  82  Cal.  628,  23  Pac.  120;  King  y.  Barnes,  109 
N.  T.  267,  16  N.  E.  332;  WHUamson  y.  Krohn,  66  Fed.  655.) 

HALL,  J. — Action  for  the  spedfie  performance  of  a  con- 
tract in  which  plaintiffs  secured  a  judgment,  and  defendant 
appeals  from  the  judgment  on  the  judgment-roll  and  a  bill 
of  exceptions. 

Appellant  demurred  to  the  complaint,  and  now  urges  that 
*'The  demurrer  should  haye  been  sustained  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendant,  in  that  it  does  not 
state  facts  showing  that  the  plaintiffs  haye  not  a  plain^ 
speedy,  and  adequate  remedy  at  law." 

In  support  of  this  contention  appellant  cites  us  many  au- 
thorities to  the  effect  that  specific  performance  will  not  be 
decreed  except  where  plaintiff  has  no  plain,  speedy,  and 
adequate  remedy  at  law.  (S enter  y.  Davis,  38  Cal.  450 ;  White 
V.  Fratt,  13  Cal.  521;  Duff  y.  Fisher,  15  Cal.  375;  Imlay  y. 
Carpenter,  14  Cal.  173;  Moulton  y.  Knapp,  85  Cal.  385,  [24 
Pac.  803].) 

Conceding  the  general  rule  to  be  as  claimed  by  appellant, 
we  think  that  plaintiffs,  by  the  allegations  of  their  complaint, 
brought  themselyes  within  the  rule. 

The  complaint  is  quite  long,  but  in  order  to  understand  the 
question  inyolved  we  will  endeayor  to  state  the  salient  facts 
alleged.  By  way  of  inducement  it  is  alleged  that  plaintifib 
and  one  George  W.  Mann  had  entered  into  a  contract  for  the 
formation  and  promotion  of  the  Gtolden  Key  Mining  Com- 
pany; that  it  had  been  agreed  that  a  certificate  for  17,500 
shares  of  the  stock  should  be  issued  to  said  Gkorge  W.  Mann, 
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but  left  in  escrow  with  one  of  the  plaintifc,  L.  M.  Sherwood, 
until  said  Mann  should  fully  perform  the  things  agreed  by 
him  to  be  performed;  that  said  stock  (certif5cate  No.  7)  was 
issued  and  placed  in  the  hands  of  said  Sherwood ;  that  there- 
after Mann  brought  a  suit  in  claim  and  delivery  in  the 
United  States  circuit  court  for  said  stock,  and  in  such  suit 
the  United  States  marshal  took  possession  of  said  certificate 
of  stock  and  held  the  same  until  given  up  as  thereinafter 
alleged.  It  was  also  alleged  that  Mann  further  claimed  an 
interest  in  five  thousand  other  shares  of  the  stock  of  said  com- 
pany, which  he  was  to  hold  and  vote  at  all  meetings  of  the 
stockholders ;  that  he  claimed  that  the  company  was  indebted 
to  him  in  a  large  sum,  the  amount  being  unsown  to  plain- 
tiffs; that  said  Mann  had  in  his  x)ossession  the  books,  papers, 
records,  and  seal  of  said  company,  and  refused  to  surrender 
them  to  the  secretary  of  said  company  until  his  demands  on 
plaintiff  were  satisfied;  that  plaintiffs  denied  and  contested 
the  claims  made  by  Mann,  and  asserted  that  Mann  had  failed 
to  comply  with  the  terms  of  the  contract  between  plainti& 
and  Mann ;  that  plaintiffs  were  the  owners  of  said  certificate 
No.  7  after  the  rights  of  said  Mann  were  extinguished,  and 
equally  interested  in  the  other  certificate  of  stock,  etc. 

Then  follow  allegations  to  the  effect  that  defendant,  Wallin, 
with  full  knowledge  of  the  matters  above  recited,  agreed  with 
plaintiffs  in  consideration  of  5,000  shares  of  said  17,500  to 
be  given  him,  and  the  consent  of  plaintiffs  to  a  dismissal  of 
the  suit  concerning  said  17,500  shares,  and  the  consent  of 
plaintiff  L.  M.  Sherwood  that  the  United  States  marshal  de- 
liver said  stock  to  defendant,  to  effect  a  settlement  with  Mann 
of  all  things  in  dispute  between  plaintiffs  and  Mann,  to  secure 
the  ^igtwigMtl  of  said  suit  in  the  United  States  court,  the  sur- 
render to  defendant  of  said  stock,  the  indorsement  thereof  to 
defendant  by  Mann,  the  execution  of  an  assignment  by  Mann 
of  all  his  interest,  ete.,  in  and  to  said  company,  either  as 
promoter  or  otherwise,  and  of  all  his  rights  under  said  con- 
tracts with  plaintiffs,  the  delivery  by  Mann  to  Wallin  of  all 
books,  papers,  seal,  and  certificates  of  said  company  in  hands 
of  Mann. 

That  immediately  upon  the  completion  of  the  settlement 
with  Mann  defendant  would  immediately  surrender  said  cer- 
tificate No.  7  for  17,50n  cihares  of  said  stock  to  the  secretary 
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of  said  company  for  cancellation,  and  there  should  be  then 
issued  12,500  shares  thereof  to  plaintiffs  and  5,000  shares  to 
defendant  in  full  payment  for  his  sendees  and  payments  in 
the  settlement  with  Mann. 

That  said  defendant  further  agreed  that  he  would  turn 
over  to  plainti£b  all  the  said  books  and  papers  and  documents 
received  from  Mann,  and  would  make,  execute,  and  deliver 
an  assignment  of  all  rights,  etc,  assigned  by  Mann  to  him. 

Then  follow  allegations  showing  the  complete  settlement 
with  Mann,  effected  by  defendant,  a  demand  by  plaintiffs  on 
defendant  that  he  surrender  the  certificate  for  17,500  shares 
for  cancellation,  and  that  he  have  issued  12,500  thereof  to 
plainti£b  and  5,000  to  himself,  and  that  he  turn  over  to 
plainti£b  the  books,  papers,  and  documents  received  from 
Mann,  and  that  he  execute  and  deliver  to  plaintiffis  an  assign- 
ment of  all  the  rights,  etc,  assigned  by  Mann  to  him  as  in 
the  complaint  specified,  and  the  refusal  of  defendant  in  all 
respects  to  comply  witti  the  demand  of  plaintiffs. 

That  plaintiffs  have  fully  performed  the  contract  with 
defendant 

Then  follow  allegations  to  the  effect  that  plaintiffs  now  own 
45,000  shares,  and  with  the  12,500  shares  agreea  to  be  turned 
over  to  plaintiffs  they  would  have  a  majority  of  the  capital 
stock  of  the  company ;  while  if  defendant  be  allowed  to  retain 
the  17,500  shares  of  stock  he  would  be  able  to  control  a  ma- 
jority of  the  stock,  and  will  so  conduct  the  affairs  of  said 
company  as  to  destroy  the  value  of  the  stock  owned  and  held 
by  plaintiffs. 

''That  the  stock  of  said  company  is  of  unceri<Un  value  in 
the  market  at  this  time,  but,  as  plaintiffs  are  informed  and 
believe,  will  be  of  great  value  if  they  are  enabled  to  retain 
their  majority  of  the  stock  of  said  company,  dnd  the  said 
defendant  is  not  permitted  to  secure  the  control  of  said  com- 
pany. 

''That  the  retention  of  the  control  of  said  stock  and  the 
refusal  of  said  defendant  to  fulfill  his  said  contract  will 
work  the  said  plaintiffs  irreparable  injury,  and  that  the  dam- 
age to  plaintiff  cannot  be  readily  estimated  in  an  award  of 
damages. 

"That  the  agreements,  contracts,  papers,  books  and  assign- 
ments as  above  specified  to  be  made  and  turned  over  to  plain- 
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tiffs  hj  defendant  under  said  contract  are  of  great  impor- 
tance to  plaintiffs,  but  have  no  specific  or  certain  market 
value,  and  it  will  be  difficult  to  do  justice  by  an  award  of 
pecuniary  damages." 

The  allegations  above  set  forth  are  sufficient^  we  think,  to 
show  that  plaintiffs  had  no  adequate  remedy  at  law.  {Treas- 
urer  y.  Commercial  Mining  Co.,  23  Gal.  390 ;  Senter  v.  Davis, 
38  CaL  453;  Cushman  v.  Thayer  Mfg.  Co.,  76  N.  T.  865,  [32 
AuL  Rep.  315] ;  Krouse  v.  Woodward,  110  Gal.  638,  [42  Pac. 
1084] ;  Mantou  v.  Bay,  18  E.  I.  672,  [49  Am.  St  Bep.  811, 
29  Atl.  998].  Also,  though  not  so  directiy  in  point,  Fteish- 
man  v.  Woods,  135  Gal.  256,  [67  Pac.  276].) 

Neither  was  it  necessary  to  join  the  corporation  in  the  ac- 
tion.    {Sayward  v.  Houghton,  82  Gal.  628,  [23  Pac.  120].) 

No  error  was  committed  in  oyerruling  the  demurrer  to  the 
complaint 

What  we  have  already  said  disposes  of  tiie  point  urged 
that  the  court  erred  in  finding  that  the  plaintiffs  had  not  a 
plain,  speedy,  and  adequate  remedy  at  law,  as  there  was 
sufficient  evidence  to  support  the  specific  allegations  above 
set  forth. 

It  is  next  urged  that  the  court  erred  in  finding  'Hhat  de- 
fendant had  not  surrendered  certificate  No.  7  for  cancella- 
tion," 

In  answer  to  this  it  is  sufficient  to  say  tiiat  the  finding  is : 
"That  he  has  not  surrendered  certificate  No.  7  for  17,500 
shares  of  the  capital  stock  of  the  Qolden  Key  Mining  Com- 
pany to  the  secretary  thereof,  so  that  5,000  shares  may  be 
issued  to  him,  and  the  remainder,  12,500  shares  to  the  plain- 
tiffis."  The  substantive  thing  to  be  done  was  the  turning 
over  of  12,500  shares  to  the  plaintiffs,  and  there  is  no  pre- 
tense either  in  the  answer  of  defendant  or  in  his  evidence  that 
he  has  done  so.  On  the  contrary,  his  answer  was  to  the  effect 
that  he  was  entitled  to  retain  tiie  17,500  shares,  and  his  evi- 
dence was  that  he  had  done  so.  As  appears  from  a  stipula- 
tion in  the  record,  defendant,  for  the  purpose  of  perfecting 
this  appeal  under  section  943  of  the  Gode  of  Givil  Procedure, 
has  deposited  with  the  clerk  of  the  trial  court  certificate  No. 
128,  representing  17,500  shares  of  said  stock.  The  finding 
in  the  terms  made  by  the  court  is  strictly  true.  His  evidence 
shows  that  he  still  has  the  same  17,500  shares,  though  repre- 
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sented  by  another  certificate.  The  change  of  certificates  did 
not  affect  the  identity  of  the  stock,  which  was  the  real  thing 
in  controversy.  (Hawley  v.  Brumagimf  33  Cal.  394;  KrousB 
V.  Woodward,  110  Cal.  638,  [42  Pac.  1084] ;  Craig  v.  Hes- 
peria  Land  etc.  Co.,  113  Cal.  7,  [54  Am.  St.  Rep.  316,  45  Pao. 
10].) 

For  the  same  reasons  tiie  court  did  not  err  in  giving  jndg- 
ment  for  the  surrender  of  "certificate  No.  7  for  17,500  shares 
of  the  capital  stock  of  said  company,  for  cancellation,  and 
that  the  plaintiffs  receive  12,500  shares  of  the  same  and  the 
defendant  take  the  remainder.  5,000."  Looking  through  the 
matter  of  form  and  to  the  substance,  the  real  thing  thus  or- 
dered was  the  transfer  from  defendant  to  plaintiffs  of  12,500 
shares  of  said  stock;  and  such  a  transfer  would  have  been  a 
sufficient  compliance  with  the  judgment  to  entitle  defendant 
to  a  satisfaction  thereof.  This  court  must  disregard  errors  in 
mere  form  that  do  not  affect  substantial  rights  of  the  parties. 
(Code  Civ.  Proc,  sec.  475.) 

The  judgment  is  affirmed. 

Cooper,  J.y  and  Harrison,  P.  J.,  conenrred. 


[No.  4S.    FInt  Appellate  Distriet. — September  6,  1905.] 

R.  N.  NASON,  Respondent,  v.  WILLIAM  JOBOJ,  Appellant, 
and  G.  A.  WILLIAMS,  Co-Defendant 

MaOBANXOS'     LiKNS — ^FOBSGLOSXTU    AQAINST     OWNES— OONTRACTOB    MOV 

BuiCMONKD — ^Appkai«— Bkbtigb  OF  NoTiOB.— XJpon  appeal  by  the 
owner  from  a  judgment  foreelosing  meehanies'  liens  against  bim,  the 
eontraetor,  who  was  a  mere  nominal  party  defendant,  and  was  not 
eeryed  with  summons  and  did  not  appear,  and  against  whom  no 
Judgment  was  rendered,  need  not  be  served  with  the  notice  of  ap- 
peaL 
IB/— iMSxnmoiXMT  OoHFLAnrr  AOAism  Owner. — A  complaint  by  a  ma- 
teriahn&n  against  the  owner  which  does  not  allege  that  at  the  time 
of  filing  the  notice  of  lien  or  bringing  the  action,  anything  was 
owing  from  the  owner  to  the  contractor,  nor  allege  any  premature 
payment  by  the  owner  to  the  contractor,  nor  any  other  facts  giving 
the  materialman  a  lien  against  the  property  of  the  owner,  is 
IssufBeient  to  state  a  cause  of  action. 
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Id.— Amount  of  Oontraot  mot  AiJiIgki>— Pbsstthftion. — Where  it  ii 
not  alleged  that  the  contract  was  for  a  mim  in  excess  of  one  thousand 
dollars,  it  mnst  be  presumed  that  the  contract  was  not  snch  a  one 
as  is  required  to  be  in  writing  and  recorded,  but  was  one  in  which 
the  whole  contract  price  may  have  properly  been  payable  in  ad- 
vance, or  in  aa^ilfc  installments  as  the  owner  and  the  contractor 
may  have  agreed  upon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Otto  torn  Suden,  for  Appellant 

The  complaint  is  insufficient  It  does  not  show  that  the 
contract  exceeds  one  thousand  doUars,  nor  state  any  sum  left 
unpaid  in  the  owner's  hands,  nor  any  facts  entitling  him  to 
a  lien.  The  evidence  shows  that  the  contract  price  was  less 
tiian  one  thousand  dollars,  in  which  case  the  owner  was  not 
required  to  retain  any  part  of  the  contract  price.  {SidUnger 
v.  Kerkow,  82  CaL  44,  22  Pac.  932;  Dennison  y.  BurreU,  119 
Cal.  180,  51  Pac.  1;  Santa  Monica  L.  and  M.  Co.  y.  Heges,  119 
Cal.  376,  51  Pac.  555;  Southern  Calif omia  L.  Co.  v.  Jones, 
133  Cal.  2i2,  65  Pac.  378.)  The  complaint  does  not  allege 
that  any  part  of  the  contract  price  was  left  in  the  owner's 
hands,  and  he  could  retain  only  such  part  as  may  have  been 
so  left.  {Wiggins  v.  Bridge,  70  Cal.  437,  11  Pac.  754;  Kerck- 
hoff  etc.  Co.  V.  Cummings,  86  Cal.  26,  24  Pac.  814;  Gibson 
V.  Wheeler,  110  Cal.  243,  42  Pac.  810;  Dennison  v.  BurreU, 
119  Cal.  180,  51  Pac.  1;  Dore  v.  Setters,  27  Cal.  588;  Blythe 
y.  Poultney,  31  Cal.  233;  Wells  v.  Cahn,  51  Cal.  423;  Renton 
V.  Conly,  49  Cal.  185:  Dingley  v.  Oreene,  54  Cal.  333;  Rosen- 
kra^  V.  Wagner,  62  Cal.  151 ;  Whittier  v.  Hollister,  64  Cal. 
283,  30  Pac.  846;  O'Donnett  v.  Kramer,  65  Cal.  353,  4  Pac. 
204;  Turner  v.  Stremel,  70  Cal.  28,  11  Pac.  389;  Wiggins 
V.  Bridge,  70  Cal.  437,  11  Pac.  754;  Harmon  v.  San  Fran- 
cisco etc.  R.  R.  Co.,  86  Cal.  617,  25  Pac.  124;  Southern  Cali- 
fornia L.  Co.  V.  JoTww,  133  Cal.  242,  65  Pac.  378.) 

C.  L.  Dam,  for  Respondent. 

All  ambiguities  must  be  resolved  in  favor  of  the  complaint, 
and  the  complaint  is  sufficient     (Bainia  Barbara  v.  Eldred, 
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108  Cal.  294,  41  Pac  410.)  The  appeal  should  be  dismissed 
for  want  of  service  of  fhe  notice  upon  the  contractor.  (Laik- 
easier  v.  MaxwM,  103  Cal.  67,  68,  36  Pac.  951.) 

HALL,  J. — ^Defendant  WiUiam  John  appeals  from  a  judg- 
ment foreclosing  a  materialman's  lien  for  $129.39  against 
him  as  owner. 

Respondent  in  his  brief  moves  that  the  appeal  be  dismissed, 
because  no  notice  of  appeal  was  served  on  Williams,  the  con- 
tractor and  co-defendant  with  appellant  The  decree,  how- 
ever, recites  that  '^defendant  O.  A.  Williams,  not  having  been 
served  with  process,  was  not  before  the  court"  No  judgment 
was  taken  against  Williams. 

Defendants  not  served  with  process  and  not  appearing,  and 
against  whom  no  judgment  is  taken,  need  not  be  served  with 
notice  of  appeal.  {Terry  v.  Superior  Court,  110  Cal.  87,  [42 
Pac.  464] ;  Hinka  v.  Donohue,  88  Cal.  597,  [26  Pac.  374] ; 
Merced  Bank  v.  Rosenthal,  99  Cal.  89,  [31  Pac  849,  33  Pao. 
732] ;  Clarke  v.  Mohr,  125  Cal.  540,  [68  Pac.  176].) 

The  motion  to  dismiss  the  appeal  is  denied. 

Appellant  contends  that  the  judgment  must  be  reversed 
for  the  reason  that  the  complaint  states  no  cause  of  action  as 
against  appellant.  This  contention  must  be  sustained.  The 
action  is  by  a  materialman  against  the  owner  (appellant)  for 
the  value  of  material  (paints,  etc.)  furnished  the  contractor 
for  the  painting  of  the  house  of  appellant 

There  is  in  the  complaint  no  attempt  to  allege  that  at  fhe 
time  of  filing  the  notice  of  lien  or  of  bringing  the  action  there 
was  anything  owing  from  the  owner  (appellant)  to  the  con- 
tractor, nor  is  any  attempt  made  in  the  complaint  to  allege 
any  fact,  such  as  a  premature  payment  by  the  owner  to  the 
contractor,  or  the  like,  that  under  section  1184  of  the  Code  of 
CHvil  Procedure  might  be  claimed  to  give  the  materialman  a 
lien  against  the  property  of  the  owner  for  the  value  of  his 
materials. 

That  such  an  allegation  ia  necessary  to  state  a  cause  of 
action  in  this  class  of  cases  is  well  settled  by  the  following 
authorities:  Turner  v.  SiremeU  70  Cal.  28,  [11  Pac,  389]; 
Whittier  v.  Hollisier,  64  Cal.  283,  [30  Pac.  846] ;  Rosenkranz 
V.  Wagner,  62  Cal.  151;  WeUs  v.  Cahn,  51  Cal.  423;  Renton 
V.  Conly,  49  Cal.  185.    See,  also,  Harmon  v.  San  Francisco 
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etc.  B.  B.  Co.,  86  Cal.  617,  [25  Pac.  174] ;  Sauihem  Calif omia 
L.  Co.  V.  Jones,  133  Cal.  242,  [65  Pac.  378] ;  Dingley  v. 
Oreene,  54  Cal.  333. 

There  is  no  allegation  in  the  complaint  that  the  contract 
between  the  owner  and  the  contractor  was  for  an  amonnt  ex- 
ceeding one  thousand  dollars,  and  therefore  the  contract  was 
not  such  a  one  as  is  required  to  be  in  writing  and  recorded, 
and  the  whole  contract  price  may  have  properly  been  payable 
in  advance,  or  in  such  installments  and  at  such  times  as  the 
owner  and  contractor  may  have  agreed  upon.  (Southern 
CdLifomia  L.  Co.  v.  Jonet,  133  Cal.  242,  [65  Pae.  878].) 

Judgment  is  reversed. 

Cooper,  J.,  and  Harrison,  P.  J^  eoneozred. 


[No.  41.    FInt  AppeUate  Di3tiMr-6eptamber  7,  1905.] 

FANNIE  DALLMAN,  Appellant;  v.  J.  J.  FRANK  et  al., 
Executors  of  the  Will  of  Lissette  Cheaney,  Deceased, 
Bespondents. 

BSTAXES  or   DXCXASBD   PntSONS — AonOM   ABkSXVt   BZIOUTOBS — QftATU- 

nous  Skbvigbs. — ^An  action  cannot  be  sostained  against  the  ex- 
eeatOTs  of  the  will  of  a  deceased  person  for  services  which  are  shown 
to  have  been  jratnitously  rendered  to  the  deeeased  daring  her  iS- 
oflM,  by  way  of  friendly  and  neighborl^y  ofBces  voluntarily  given  by 
plaintiiT  of  her  own  nobotion,  withoot  reqnest  therefor  by  the  de- 
ceased. 

nx — SuPF(»T  or  FmDiNGS — ^Tnfkrxncbs  nu>M  Evidxnce. — The  findings 
of  the  court  wiU  be  upheld  if  there  is  any  evidence  which  by  reason- 
able construction  will  support  them,  and  the  trial  court  is  author- 
ised to  consider  not  only  the  testimony,  but  also  all  reasonable 
inferences  of  faet  which  can  be  reasonably  drawn  from  the  facts 
established  by  soeh  testimony.  Rdd,  in  view  of  all  the  evidence, 
that  the  court  might  reasonably  infer  from  the  friendly  relations 
long  existing  between  plaintiff  and  deceased  that  there  was  no  em- 
ployment of  plaintiff,  that  her  services  were  of  a  friendly  and 
social  nature,  and  that  a  finding  that  they  were  gratuitous  and 
without  expectation  of  reward  cannot  be  said  to  be  without  support 
in  the  evidence. 

Iiw — ^PEEsmiPTioir  or  GoirnLior  Ovnooia. — ^The  presumption  of  a  cob- 
ftn^  wUsh  the  Imt  impiies  npon  proof  that  «m  hai 
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services  to  another,  in  the  absence  of  any  showing  of  the  cizeam- 
stances  under  which  they  were  rendered,  ceases  to  exist  when  it  is 
shown  that  they  were  merely  sneh  oiBces  as  one  friend  woold  per- 
form for  another  in  time  of  sickness  or  distress,  either  by  way  of 
physical  aid  or  in  the  comfort  of  personal  companionship. 

iBi — iMiiARBiAL  Faildbb  TO  FiND  VAiiUX  ov  SiBViGis. — After  finding 
that  the  services  rendered  were  gratoitoos,  the  issae  respecting  the 
vahie  of  the  services  became  immaterial,  and  the  failure  to  make 
a  finding  thereapon  was  not  error. 

Id. — HABin«iM8  Evidsnob— Wnx  ow  DBCXAfiOD. — ^Under  such  finding,  the 
admission  in  evidence  of  the  win  of  the  deceased  containing  be- 
quests to  plaintiif  is  harmleei. 

APPEAL  from  a  judgment  of  fhe  Superior  Court  of  fhe 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  main  facts  are  stated  in  fhe  opinion  of  the  court  The 
will  introduced  in  evidence  showed  that  deceased  had  be- 
queathed all  of  her  household  furniture  to  the  plaintiff,  and 
by  a  codicil  hiid  bequeathed  to  her  five  hundred  dollars  in 
cash. 

E.  A.  Bridgford,  for  Appellant. 

Lucius  L.  Solomons,  for  Bespondents. 

HARBISON,  P.  J.— The  plaintiff  brought  this  action  to 
recover  $915  from  the  defendants  as  executors  of  the  last  will 
and  testament  of  Lissette  Chesney,  deceased,  as  the  reason- 
able value  of  services  alleged  to  have  been  rendered  to  the 
decedent  in  her  lifetime  at  her  special  instance  and  request. 
The  defendants  in  tiieir  answer  do  not  deny  that  services 
were  rendered  by  the  plaintiff  to  the  decedent,  but  they  al- 
lege that  whatever  services  were  so  rendered  were  mere 
friendly  and  neighborly  offices  performed  by  the  plaintiff  of 
her  own  accord,  and  were  rendered  voluntarily  and  gratui- 
tously, and  for  which  no  promise  of  payment  was  ever  made 
by  the  decedent  either  expressly  or  by  implication.  Upon 
the  trial  of  the  cause  the  court  found  that  the  services  were 
not  rendered  at  the  instance  and  request  of  the  deceased,  but 
were  performed  by  the  plaintiff  voluntarily  and  gratuitously 
of  her  own  motion,  and  were  acts  of  friendship  having  no 
pecuniary  value.  Judgment  was  thereupon  rendered  in 
tam)T  of  the  defendants,  from  which  and  frcmi  an  order  deny- 


Sept.  1905.]  DAUiMAN  v.  Pbakk,  643 

ing  her  motion  for  a  new  trial  the  plaintiff  has  appealed,  and 
urges  in  sapi)ort  of  the  appeal  that  the  above  fincUngs  of  the 
court  were  not  sustained  by  the  evidence. 

The  findings  of  a  court,  like  the  verdict  of  a  jury,  will  be 
upheld  in  the  appellate  court  if  there  is  any  evidence  which, 
by  reasonable  constructiou,  tends  to  support  such  findings; 
and  in  making  its  decision  the  trial  court  is  at  liberty  to  take 
into  consideration  not  only  the  testimony  given  at  the  trial 
but  also  all  inferences  of  fact  which  may  be  reasonably  drawn 
from  the  facts  established  by  such  testimony.  Upon  an  ap- 
peal the  burden  is  upon  the  appellant  to  show  error  in  the 
court  below,  and  although  the  appellate  court  may  be  of  the 
opinion  that,  on  the  evidence  in  the  record,  it  would  have 
reached  a  different  conclusion,  it  is  not  for  that  reason  author- 
ized to  set  aside  the  findings  of  the  trial  court  If  the 
evidence  is  such  that  reasonable  men  may  reach  different 
conclusions  thereon,  the  findings  of  the  trial  court  must  be 
sustained. 

The  main  issue  before  tiie  superior  court  was  the  character 
of  the  services  rendered  the  deceased, — the  plaintiff  seeking 
to  show  that  they  were  rendered  under  employment  as  a 
nurse,  and  the  defendants  that  they  were  merely  friendly 
ofSoes  gratuitously  performed. 

It  appears  from  the  evidence  liiat  Mrs.  Chesney  lived  in 
the  upper  flat  of  a  building  on  Sixth  Street,  of  which  she 
was.  the  owner,  and  that  the  plaintiff  with  her  husband  and 
family  aved  in  the  fiat  immediately  beneath,  and  had  lived 
there  for  several  years  as  the  tenant  of  Mrs.  Chesney  and  of 
her  husband  in  his  lifetime.  During  this  period  the  families 
of  the  plaintiff  and  of  Mrs.  Chesney  appear  to  have  been  on 
friendly  and  social  terms,  frequently  visiting  each  other  in 
their  respective  apartments.  Upon  the  lower  floor  of  the 
building  there  was  a  saloon,  which  had  been  occupied  by  Mr. 
Chesney  in  his  lifetime.  He  died  in  February,  1899,  and 
after  his  death  Mrs.  Chesn^  carried  on  the  business  with  the 
aid  of  the  employees  which  he  had  had  during  his  lifetime. 
She  had  been  troubled  with  asthma  for  several  years,  and  in 
the  latter  part  of  August,  1899,  she  was  taken  seriously  ill, 
and  died  in  October  of  that  year. 

The  evidence  of  the  services  rendered  by  the  plaintiff  re- 
lates to  two  periods  of  time,— the  first  from  the  time  of  Mr. 
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Chesney's  death  until  the  latter  part  of  Augost,  when  Mrs. 
Chesney  was  taken  ill,  and  the  other  from  that  time  until  her 
death.  There  was  no  testimony  of  any  direct  employment  of 
the  plaintiff,  but  her  husband  testified  with  reference  to  the 
first  of  these  periods  that  on  the  day  that  Mr.  Chesn^  died 
Mrs.  Chesney  "sent  for"  his  wife  "to  come  to  her  aid";  and 
that  he  "told  her  to  go";  but  the  terms  of  Ae  message  or  the 
character  of  the  aid  requested  was  not  shown;  and  although 
he  purported  to  state  their  character,  his  testimony  thereon 
was  greatly  impaired  by  his  subsequent  statement  that  dur- 
ing this  time  he  was  occupied  in  his  store,  and  had  not  the 
slightest  idea  of  what  his  wife  did  with  Mra.  Chesney  during 
the  day,  thus  leaving  the  court  to  consider  this  portion  of 
his  testimony  as  mere  hearsay.  His  testimony,  and  that  of 
other  witnesses  for  the  plaintiff,  that  during  this  period  the 
plaintiff  devoted  the  whole  of  her  time  to  the  care  of  Mrs. 
Chesney ;  that  Mrs.  Chesney  could  not  get  out  of  her  room  to 
get  anytiiing,  and  that  for  that  reason  she  required  the  plain- 
tiff to  wait  on  her;  that  the  condition  of  IVbs.  Chesney  was 
such  as  to  require  her  continuous  services,  was  in  direct  con- 
flict with  the  testimony  of  the  employees  in  the  saloon  that 
during  this  period  Mrs.  Chesney  came  into  the  saloon  every 
morning  and  evening  two  or  three  times  a  day,  attending  to 
her  business  there,  and  would  remain  sometimes  two  hours  at 
a  time;  and  also  with  the  testimony  of  one  of  the  defendants 
that  he  visited  her  during  this  period  at  different  hours  of 
the  day,  morning,  afternoon,  and  evening,  nearly  every  day, 
and  found  her  in  her  oSLee  attending  to  her  business;  that 
during  this  period  he  had  never  seen  the  plaintiff  in  the 
apartments  of  Mrs.  Chesney,  and  with  one  or  two  exceptions 
had  never  seen  her  with  Mrs.  Chesney,  and  had  never  seen 
her  doing  anything  for  Mrs.  Chesney. 

When  Mrs.  Chesney  was  taken  ill  in  August  a  physician 
was  called  to  attend  her,  who  visited  her  daily  from  that  time 
until  her  death,  and  during  that  period  she  also  had  the  at- 
tendance of  two  nurses,  one  in  the  daytime  and  the  other 
daring  the  night.  The  only  testimony  of  any  specific  service 
rendered  by  the  plaintiff  during  this  period  was  that  given 
by  the  day  nurse,  to  the  effect  that  the  plaintiff  visited  the 
sickroom  nearly  every  day  at  different  hours  in  the  day,  and 
was  there  on  an  average  about  an  hour  and  a  half  each  day; 
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and  that  while  there  Bhe  would  sit  by  the  gide  of  Mrs.  Chesney 
and  fan  her  and  rub  her  with  alcohol.  The  nurse,  however, 
said  that  she  did  this  of  her  own  acoord  and  without  any 
request  The  night  nurse  testified  that  the  plaintiff  was  in 
tile  room  every  night;  that  Mrs.  Chesney  often  wanted  her  to 
sit  there,  and  that  she  would  sit  by  her  and  talk  to  her  and 
comfort  her.  She  did  not  testify  tiiat  any  services  were  ren- 
dered by  the  plaintiff  other  than  those  of  comfort.  The  at- 
tending physician,  who  visited  Mrs.  Chesney  several  times 
each  day  during  her  illness,  stated  that  he  would  not  say 
thyit  ttie  plaintiff  was  acting  as  a  nurse,  but  that  she  was  giv- 
ing such  care  as  a  well  woman  might  extend  to  a  sick  woman ; 
that  she  was  a  great  moral  comfort  to  Mrs.  Chesney,  besides 
the  physical  aid  she  extended  to  her.  The  defendant  Frank 
testified  that  during  this  period  he  visited  Mrs.  Chesney  every 
day  and  night,  and  remained  there  sometimes  an  hour,  and 
sometimes  longer,  and  at  times  had  remained  all  night;  that 
he  saw  the  plaintiff  there  nearly  every  time  he  went,  but  that 
he  never  saw  her  doing  anything  other  than  to  sit  there  and 
fan  Mrs.  Chesney  and  rub  her  hands. 

It  may  be  assumed  that,  in  determining  the  issues  before  it, 
the  superior  court  took  into  consideration  the  friendly  rela- 
tions shown  to  have  existed  between  the  plaintiff  and  Mrs. 
Chesney,  and  that  it  made  the  reasonable  inference  therefrom 
that  the  message  from  Mrs.  Chesney  to  the  plaintiff  on  the 
day  of  her  husband's  death  to  come  to  her  aid  was  rather  a 
request  for  the  comfort  of  a  companion  in  her  affliction  than 
for  the  purpose  of  giving  employment  to  the  plaintiff;  that 
much  of  the  testimony  given  on  her  behalf  was  either  hearsay 
or  the  opinion  of  the  witnesses,  and  was  in  many  essential 
respects  contradicted  by  other  witnesses;  the  absence  of  any 
direct  evidence  tiiat  the  plaintiff  had  rendered  any  specific 
services  as  a  nurse  to  Mrs.  Chesney  prior  to  her  last  sickness ; 
that,  by  reason  of  evidence  of  the  physical  ability  of  Mrs. 
Chesney  to  care  for  herself  during  the  period  prior  to  her 
Alness,  and  her  employment  of  two  experienced  nurses  dur- 
ing her  illness,  she  was  under  no  necessity  of  asking  for  the 
services  of  the  plaintiff ;  that  the  services  shown  to  have  been 
rendered  by  the  plaintiff  during  the  illness  of  Mrs.  Chesney 
were  friendly  and  social  merely.  In  thus  considering  their 
nature  its  finding  that  the  servioes  were  gratuitous  and  with- 
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oat  any  expectation  of  reward  cannot  be  said  to  be  without 
evidence  for  its  support.  The  presumption  of  a  contract, 
which  the  law  implies  upon  proof  that  one  has  rendered  ser- 
vices to  another,  in  the  absence  of  any  showing  of  the  cir- 
cumstances under  which  they  were  rendered,  ceases  to  exist 
when  it  is  shown  that  they  were  merely  such  offices  as  one 
friend  would  perform  for  another  in  time  of  sickness  or  dis- 
tresSy  either  by  way  of  physical  aid  or  in  the  comfort  of  per- 
sonal companionship.     (See  Motdin  v.  Columbet,  22  Cal.  508.) 

After  finding  that  liie  services  rendered  by  the  plaintiff 
were  gratuitous  the  issue  respecting  the  value  became  imma- 
terial, and  the  failure  to  make  a  finding  thereon  was  not  error. 
For  the  same  reason  the  plaintiff  suffered  no  harm  from  the 
admission  in  evidence  of  Mrs.  Chesney's  wilL 

The  judgment  and  order  are  affirmed. 

Hall,  J.,  and  Cooper,  J.,  concurred* 


[No.  SS.    FliBt  Appellate  Distriet. — September  8,  1909.] 

LAURA  LB  TOURNBUX,  Respondent,  v.  GEORGE  P. 
GILLISS  et  aL,  Defendants;  EZEKIEL  WILSON,  Ap- 
pellant. 

Nora — ILLBOAL  OoNsmxBAnoN — ^Lobbtikg  Oontracv — ^PUBUO  POUCT. — 
A  promiflsorj  note  giyen  to  raise  money  for  the  pnrpose  of  earrying 
ovt  a  eontraet  between  the  maker  and  payee  for  lobbying  is  given 
for  a  eontraet  against  pabHe  policy,  whieh  xendera  the  consideration 
megaL 

Id. — ^DMiNinoN  of  ''LoBBmro."— The  term  "  lobbying  *'  has  a  well- 
defined  meaning  in  this  conntry,  and  signifies  to  address  or  solicit 
members  of  a  legislatiye  body  in  the  lobby  or  elsewhere  for  the  pur- 
pose of  inflneneing  their  yotes.    The  term  is  not  used  in  any  good 


Id. — ^PxNAL  OrFBMSX  NOT  MatebxaIm — ^It  is  not  material  that  the  contract 
does  not  provide  for  acts  to  be  done  within  the  penal  provisions  of 
the  constitution  and  the  Penal  Code.  It  is  sufficient  that  it  was  the 
object  and  purpose  to  provide  means  to  enable  the  maker  of  the 
note  to  carry  on  the  business  of  lobbying.  It  is  not  the  policy  of 
the  law  that  the  members  of  the  legislature  during  the  session  should 
be  subjected  to  the  personal  solieitatioa  of  experienced  and  paid 
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Id. — OoNTEAors  not  Aidxd  bt  Ooubts. — Courts  win  not  permit  them- 
selvw  to  be  used  for  the  purpoee  of  aiding  or  enforcing  such  eon- 
iaets,  and  this  cannot  be  made  the  basis  of  any  action,  legal  or 
equitable. 

In. — ^Tbansfkb  or  lUiSaAL  Note— Pbbsxtmption — ^Buedkn  of  Proof. — 
Where  it  is  clearlj  proved  that  the  eonsideration  of  the  note  was 
illegal  and  that  the  payee  was  a  party  to  the  illegal  eontraet,  and  the 
note  is  sned  upon  by  a  transferee  of  the  payee,  the  law  presumes 
that  the  transferee  suing  upon  the  note  stands  in  the  shoes  of  the 
payee^  and  the  burden  of  proving  a  bona  fide  purchase  for  value 
without  notice  rests  upon  the  holder. 

Id. — Obokb  Oranting  New  Trial — Subpriss — Mistake  of  Law. — An 
order  granting  a  new  trial  on  account  of  the  surprise  of  the  holder, 
which  consists  only  of  a  mistake  of  law  as  to  the  burden  of  proof, 
which  was  supposed  to  rest  on  defendant,  to  prove  that  plaintiff 
was  not  a  boma  fide  holder  for  value,  cannot  be  justified. 

JsK — ^TbiaI/— Pasties  at  Swobds'  Lenoth.— Upon  the  trial  of  a  cause 
the  parties  are  at  swords'  length,  and  each  one  relies  upon  his  own 
knowledge  of  the  law,  and  the  evidence  which  he  deems  essential. 

Id. — ^Laches — ^Afflication  after  Judgment. — One  who  would  apply 
for  relief  on  the  ground  of  mistake  of  law,  must  apply  before 
judgment  to  have  the  submission  set  aside  upon  terms,  and  it  is 
too  late  to  make  the  application  after  decision  and  judgment,  as 
ground  for  new  trial. 

Iiw— Presumption  in  Favor  of  Order— Abuse  of  Discretion. — ^Though 
in  general  all  presumptions  are  in  favor  of  an  order  granting  a 
new  trial,  yet  where  it  is  granted  without  any  legal  reason  for  so 
doing  the  court's  discretion  has  been  abused. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  trial.  Thomas 
F.  Oraham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Drown,  Leicester  &  Drown,  for  Appellant. 

Charles  F.  Hanlon,  for  Respondent 

COOPER,  J. — This  action  was  brought  to  recover  upon  a 
promissory  note  for  five  hundred  dollars  made  by  defendants 
Wilson  and  Oilliss  to  Thomas  Eager,  the  father  and  assignor 
of  plaintiff.  The  note  was  executed  for  money  to  be  advanced 
by  Eager  to  Qilliss.  Defendant  Wilson  received  no  considera- 
tion for  signing  the  note,  but  signed  at  the  request  of  Eager 


548  Lb  Toxtbmbux  v.  Oillbb.  [1  Oal.  App. 

and  as  9are1y  for  Gilliss.  Wilson  alleged  as  a  defense  that 
fhe  consideration  for  the  note  was  a  lobbying  contract,  which 
was  illegal,  against  public  policy,  and  void. 

The  court  found  in  favor  of  Wilson  on  such  aGSrmative 
defense. 

Thereafter  plaintiff  proposed  a  statement  on  motion  for  a 
new  trial,  which  was  allowed  and  settled  by  the  Hon.  Edward 
A.  Belcher,  the  judge  who  tried  the  case.  The  motion  came 
on  for  hearing  before  Hon.  Thomas  F.  Graham,  the  term  of 
the  judge  who  tried  the  case  having  expired,  and  was  granted. 
From  the  order  granting  a  new  trial  this  appeal  is  taken 

It  is  contended,  in  support  of  the  action  of  the  court  in 
granting  the  motion,  that  the  evidence  was  not  sufficient  to 
support  the  findings  and  judgment,  and  that  for  this  reason, 
if  for  no  other,  the  order  is  correct 

This  leads  us,  necessarily,  into  an  examination  as  to  whether 
or  not  the  consideration  for  the  note  was  illegal  and  against 
public  policy.  The  answer  alleges  that,  under  the  laws  of 
this  state,  a  regular  session  of  the  legislature  was  held  in 
the  city  of  Sacramento  commencing  on  the  first  Monday  after 
the  first  day  of  January,  1897;  that  prior  to  the  commence- 
ment of  the  session,  in  Ihe  month  of  December,  1896,  defend- 
ant Oilliss  requested  Eager  to  advance  and  loan  to  him  suffi- 
cient moneys  to  enable  him  to  go  to  Sacramento,  and  there 
to  remain  during  the  coming  session  of  the  legislature,  tiod 
carry  on  the  business  of  lobbying  and  soliciting  the  votes 
of  members  of  the  legislature  for  or  against  such  bills  or  legis- 
lative measures  as  might  affect  the  interests  of  said  Oilliss  or 
those  by  whom  he  should  be  employed;  that  such  occupation 
or  business  of  lobbying  consisted  in  influencing  or  seeking  to 
influence,  by  secret  or  corrupt  means,  the  votes  of  the  several 
members  of  the  legislature  in  connection  with  or  concerning 
such  bills  or  legislative  measures  as  might  come  before  said 
legislature  for  passage  or  action,  and  as  tiie  said  Oilliss  or 
those  by  whom  he  might  be  employed  should  be  interested  in; 
that  in  consideration  of  these  matters,  and  for  the  sole  pur- 
pose of  enabling  the  said  Oilliss  to  go  to  Sacramento  and 
carry  on  the  said  business  of  lobbying  during  the  said  ses- 
sion of  the  legislature.  Eager  agreed  to  advance  and  loan  to 
Oilliss  the  necessary  funds  upon  the  said  Oilliss  executing  the 
note  in  controversy  with  defendant  Wilson  as  surety  thereon  | 
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that  on  the  said  agreement  and  understanding,  and  solely  for 
the  purpose  of  enabling  said  Gilliss  to  get  said  money  for  the 
purpose  of  lobbying,  the  said  note  was  signed  by  defendant 
WUson,  all  of  which  was  known  by  said  Eager;  that  both 
OillisB  and  said  Eager  attended  the  said  session  of  the  legia- 
lature,  and  engaged  in  the  business  of  lobbying  during  the 
session,  and  oo-operated  togther  and  shared  the  profits  of 
such  businesB. 

The  evidence  in  support  of  the  allegations  of  the  answer  is 
found  principally  in  the  dex)08ition  of  defendant  Wilson,  and 
is  without  conflict  It  shows  in  substance  tiiat  Eager  and 
Gilliss  came  to  defendant  Wilson  and  stated  that  they  wanted 
to  go  to  Sacramento  and  engage  in  the  lobbying  business; 
that  Qilliss  was  without  money,  and  that  Eager  would  fur- 
nish the  money  if  Wilson  woidd  sign  the  note.  The  mon^ 
was  to  be  expended  for  Gilliss 's  expenses  in  lobbying.  Eager 
said  that  Gilliss  had  had  a  great  deal  of  experience,  and  that 
the  two  would  make  a  strong  team  in  Sacramento.  He  told 
Wilson  that  the  mon^  was  to  be  used  for  the  purpose  of  pay- 
ing the  expenses  of  lobbying  at  Sacramento,  and  that  he 
would  advance  the  monqr  to  Gilliss  for  such  purpose.  Wil- 
son said  that  by  lobbying  th^  meant  influencing  liie  legis- 
lature to  vote  for  a  bill  or  against  it,  in  any  way  that  the 
vote  of  the  legislator  oould  be  reached,  and  that  it  was  dis- 
tinctly understood  that  the  mon^  to  be  advanced  on  the  note 
was  to  be  used  only  for  the  purpose  of  lobbying. 

The  witness  Rogers  testifled  that  he  saw  Gilliss  at  Sacra- 
mento when  the  legislature  met,  and  that  he  stayed  with 
witness  and  Eager  off  and  on  until  the  legislature  adjourned; 
that  ^'Gilliss  and  Eager  were  working  together;  they  were 
up  there  lobbying  for  different  measures,  doing  work  for  any- 
body they  could  get  it  to  do  for,  I  think  they  together  had 
some  work  for  the  railroad  company  there.''  The  witness 
further  testified  that  they  (Eager  and  Gilliss)  asked  him  to 
help  them  with  the  ''scalpers'  bill,"  and  that  ''Gillias's  bun- 
ness  there  was  well  known  to  everybody,  for  he  was  there  to 
look  after  the  affairs  of  the  railroad  company,  and  Ifr.  Stowe 
sent  him  up  there,  which  is  a  fact,  to  attend  to  any  busi' 
ness  of  the  railroad  company  before  the  legislature.'* 

The  witness  Wilcox  testified  that  Eager  wanted  him  (the 
witness)  to  introduce  Eager  to  membeTS  of  the  legislature; 
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and  that  he  introduced  both  Eager  and  Oilliss  to  various 
members;  that  they  (Eager  and  Oilliss)  agreed  to  pay  wit- 
ness for  his  services  in  introducing  them  to  the  friends  and 
members  and  for  his  conversation  favorable  to  the  bill  they 
had  up,  and  that  they  did  make  him  two  small  payments  at 
the  Idek  House  in  San  Francisco  after  the  session  closed. 

Counsel  for  respondent  contends  that  lobbying  may  be 
lawful,  legal,  and  honorable,  provided  secret  and  corrupt 
means  are  not  resorted  to,  and  that  the  evidence  does  not 
show  that  any  member  of  the  legislature  was  approached  by 
secret  or  corrupt  means.  Our  constitution  provides  (art  IV, 
sec.  35} :  '^Any  person  who  seeks  to  influence  the  vote  of  a 
member  of  tiie  legislature  by  bribery,  promise  of  reward, 
intimidation,  or  other  dishonest  means,  shall  be  guilty  of 
lobbying,  which  is  hereby  declared  a  felony";  and  section  89 
of  the  Penal  Code  provides:  "Every  person  who  obtains  or 
seeks  to  obtain  money  or  other  thing  of  value  from  another 
person,  upon  a  pretense,  claim,  or  representation  that  he  can 
or  will  improperly  influence  in  any  manner  t&e  action  of  any 
member  of  a  legislative  body  in  regard  to  any  vote  or  legis- 
lative matter,  is  guilty  of  a  felony."  We  cannot  adopt  the 
views  of  counsel  for  respondent  as  to  the  word  'lobbying" 
being  used  in  a  '^good  sense." 

The  term  "lobbying"  has  a  well-deflned  meaning  in  this 
country,  and  signifies  to  address  or  solicit  members  of  a  legis- 
lative body  in  the  lobby  or  elsewhere  with  the  purpose  of 
influencing  their  votes.  (Black's  Law  Dictionary;  County 
of  Colusa  V.  Welch,  122  Cal.  431,  [55  Pac.  243].)  It  makes 
no  difference  that  the  contract  did  not  provide  for  acts  to  be 
done  within  the  prohibition  of  the  constitution.  It  was  the 
object  and  purpose  of  the  parties  in  giving  the  note  to  pro- 
vide means  to  enable  Oilliss  to  engage  in  the  business  of 
lobbying.  He  would  not  be  presumed  to  engage  in  the  busi- 
ness without  compensation  from  the  parties  desiring  his  ser- 
vices. It  is  not  the  policy  of  the  law  that  the  members  of  the 
legislature  should  be  subjected  to  the  personal  solicitation 
during  the  session  of  experienced  and  paid  lobbyists.  Men 
who  are  paid  to  influence  legislation,  and  who  become  ac- 
quainted with  and  cultivate  the  friendship  of  members 
through  dinners,  wines,  cigars,  and  personal  attention  are 
oertainly  not  assisting  the  state  in  procuring  good  legislation. 
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If  sach  men  escape  public  prosecution,  it  is  no  reason  that 
the  time  of  the  courts  should  be  taken  up  in  aiding  and 
assisting  them  in  relation  to  their  nefarious  business.  Courts 
will  not  permit  themselves  to  be  used  for  the  purpose  of  aid- 
ing or  enforcing  such  contracts.  If  such  persons  escape  pun- 
ishment through  a  public  prosecution,  they  may  consider 
themselves  fortunate. 

In  the  early  case  of  Martin  v.  Wade^  37  CaL  168,  it  was 
held  that  a  promissory  note  given  for  moneys  loaned  to  the 
promisor  for  the  purpose  of  enabling  him  to  pay  the  ex- 
penses of  securing  his  election  to  a  public  office  is  void,  be- 
cause the  consideration  was  against  public  policy.  The  court 
quoted  the  language  of  Mr.  Chief  Justice  Wilmot  in  CoUins 
V.  Blaniem,  2  Wils.  341:  "You  shall  not  stipulate  for  in- 
iquity. All  writers  upon  our  law  agree  in  this:  no  polluted 
hand  shall  touch  the  pure  fountains  of  justice.  Whoever  is 
a  party  to  an  unlawful  contract,  if  he  hath  once  paid  the 
money  stipulated  to  be  paid  in  pursuance  thereof,  he  shall 
not  have  the  help  of  a  court  to  fetch  it  back  again.  You 
shall  not  have  a  right  of  action  where  you  come  into  a  court 
of  justice  in  this  unclean  manner  to  recover  it  back." 

In  County  of  Colusa  v.  Welch,  122  CaL  428,  [55  Pac.  243], 
it  was  held  that  the  board  of  supervisors  of  a  county  had  no 
authority  to  employ  special  counsel  for  the  purpose  of  in- 
fluencing members  of  the  legislature  with  respect  to  pending 
legislation  affecting  the  interests  of  the  county.  The  court 
said:  ''The  statute  making  certain  lobby  practices  criminal 
does  not  by  implication  legalize  others  not  within  the  pur- 
view of  the  criminal  law,  which  are  void  as  against  public 
policy.  .  .  .  The  language  of  the  complaint  is,  as  before 
stated,  as  follows:  That  if  the  sum  of  one  thousand  dollars 
was  agreed  to  be  paid  to  Sprague,  it  was  to  secure,  by  means 
of  personal  solicitation  and  by  means  of  private  interviews 
with  members  of  the  legislature  of  California,  and  by  means 
of  lobbying,  the  defeat  of  said  senate  bill.  These  allegations 
bring  the  case  within  the  rule  enunciated  by  Cooley  as  being 
void.  The  term  lobbying  has  a  well-defined  meaning  in  this 
country,  and  signifies  to  address  or  solicit  members  of  a  legis- 
lative body  in  the  lobby  or  elsewhere  for  the  purpose  of 
influencing  their  votes." 

In  BaU  V.  Putnam,  123  Cal.  134,  [55  Pac.  773],  the  action 
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was  upon  a  promissory  note.  It  appeared  that  the  note  had 
been  g^ven  for  money  to  be  used  in  connection  with  the  di- 
vision of  Colusa  County  and  the  creation  of  Glenn  County 
therefrom.  While  the  ease  was  reversed  for  erroneous  rul* 
ing,  the  court  said:  '^ There  is  evidence  in  the  record  tending 
to  show  that  the  contract  which  lay  at  the  bottom  of  all  the 
transactions  between  these  parties  was  a  contract  void  as 
against  public  policy.  Not  enough  appears  to  justify  this 
court  in  saying  that  such  is  the  fact,  but  enough  appears  to 
call  for  rigid  inquiry  by  the  trial  judge,  and  if,  after  such 
inquiry,  the  evidence  elicited  leads  him  to  believe  that  such 
is  the  fact,  he  will  withhold  all  relief  in  this  action,  for  a 
contract  which  is  against  public  policy,  good  morals,  or  the 
express  mandate  of  the  law  cannot  be  made  the  basis  of  any 
action,  legal  or  equitable.  Neither  the  silence  nor  the  consent 
of  the  parties  to  it  justifies  the  court  in  retaining  jurisdic- 
tion of  such  action." 

It  is  unnecessary  to  further  discuss  the  authorities,  but  the 
following  are  a  few  of  the  many  that  sustain  the  proposition: 
Dunham  v.  Hastings  Pavement  Co.,  67  N.  Y.  Supp.  632,  [56 
App.  Div.  244] ;  Tool  v.  Norris,  69  U.  S.  45;  Sweeney  v. 
McLeod,  15  Or.  330,  [15  Pac.  275] ;  Karnas  Pacific  Ry.  Co. 
V.  McCoy,  8  Kan,  538 ;  Chippewa  V.  and  8.  By.  Co.  v.  Chi- 
cago etc.  Ry.  Co.,  75  Wis.  224,  [44  N.  W.  17] ;  McDonald  v. 
Buckstaff,  56  Neb.  88,  [76  N.  W.  476] ;  Bose  v.  Truax,  21 
Barb.  361;  Powers  /.  Skinner,  34  Vt  274,  [80  Am.  Dec.  677]. 

The  defendant  Wilson  having  proven  that  the  considera- 
tion for  the  note  was  illegal,  the  law  immediately  presumed 
that  the  plaintiff  stood  in  the  shoes  of  Eager,  and  the  burden 
of  proving  that  she  was  a  holder  in  good  faith  and  for  value 
was  then  cast  upon  her.  (Daniel  on  Negotiable  Instruments, 
4th  ed.,  sec.  769a,  p.  766;  FuUer  v.  Hutchings,  10  Cal.  523, 
[70  Am.  Dec.  746] ;  Oraham  v.  Larimer,  83  Cal.  173,  [23 
Pac.  286] ;  Jordan  v.  Grover,  99  Cal.  194,  [33  Pac.  889].) 
It  is  therefore  evident  that  the  defendant  Wilson  introduced 
ample  evidence  to  support  the  judgment  in  his  behalf. 

Respondent  contends  that  the  court  was  justified  in  grant- 
ing the  motion  for  a  new  trial  on  the  ground  of  surprise.  We 
have  carefully  read  the  affidavits,  and  our  opinion  is  that  no 
such  surprise  is  shown  as  would  in  law  justify  the  order. 
The  surprise,  as  stated  by  counsel  in  his  brief,  is:  *'0n  the 
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trial  of  facts  in  the  lower  court  the  judge  [Belcher]  and 
counsel  led  us  to  believe  that  unless  defendant  Wilson  as- 
sumed the  burden  and  proved  affirmatively  that  plaintiff 
knew  the  facts  of  the  defense  of  bad  consideration,  the  judg- 
ment would  be  entered  in  favor  of  plaintiff  for  the  amount 
due  on  her  note,  and  thus  stopped  plaintiff  from  introduc- 
ing her  depositions  on  file,  by  which  she  could  prove  her 
innocence,  provided  the  law  required  her  to  assume  such  a 
burden.  Judge  Qraham  holds  such  a  course  of  fooling  an 
attorney  warrants  the  granting  of  a  new  triaL" 

It  appears  from  the  record  that  when  defendant's  counsel 
was  introducing  evidence  to  prove  that  Eager  and  Qilliss 
were  engaged  in  lobbying  in  Sacramento  plaintiff's  counsel 
stated  that  he  would  object  to  the  evidence  as  immaterial 
unless  the  defendant  could  prove  affirmatively  that  plaintiff 
knew  of  it  The  judge  remarked  that  the  objection  would 
be  good  unless  plaintiff  was  connected  with  it.  Thereupon 
plaintiff's  counsel  said,  ^'Does  counsel  promise  that  my 
client  knew  of  this  that  the  witness  is  testifying!"  Counsel 
for  defendant  replied,  *'We  expect  to  show  that  to  a  certain 
extent"  Counsel  for  plaintiff  replied,  ''On  that  promise  all 
right"  Counsel  for  Wilson  replied,  '*If  it  is  necessary  for 
us  to  prove  that  we  will  prove  it"  The  judge  remarked 
that  the  testimony  would  ''have  no  materiality  unless  there 
is  a  connection  made." 

Then,  after  the  testimony  on  behalf  of  Wilson  was  closed, 
the  following  proceedings  took  place: — 

**  Counsel  for  plaintiff. — Where  is  your  testimony  that  you 
promised  the  court  that  my  client  knew  all  about  iti 

**  Counsel  for  defendant. — I  rest. 

**  Counsel  for  plaintiff. — ^I  submit  counsel  has  not  kept  his 
promise.  I  move  to  strike  out  the  testimony  of  Wilcox  and 
Rogers  on  the  ground  that  this  testimony  was  let  in  on  the 
promise  to  the  court  that  he  would  supply  the  proof,  con- 
necting the  plaintiff  with  the  testimony  showing  that  she 
knew  the  facts. 

** Counsel  for  defendant. — ^I  desire  to  be  heard  on  that; 
that  is  the  very  point 

*'The  Court. — Counsel  desires  to  be  heard  on  that  Have 
you  any  further  rebuttal  testimony! 

*' Counsel  for  piainiiff. — ^I  move  to  strike  out  the  testimony 
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of  these  two  witnesses.  There  are  two  depositions,  bein^ 
plaintiff's  and  Mr.  Eager 's,  on  file  not  read.  I  move  to  strike 
out  the  testimony  of  Mr.  Wilcox  and  Mr.  Rogers. 

**The  Court. — I  understand  that — 

** Counsel  for  plaintiff  [interrupting]. — I  want  a  decision 
on  that 

*'The  Court. — That  will  be  taken  under  advisement. 

** Counsel  for  defendant. — I  don't  want  to  be  heard  in  the 
matter  till  we  dose  the  case. 

**  Counsel  for  plaintiff. — The  authorities  I  have — 

**rA€  Court  [interrupting]. — I  would  like  to  have  you  pro- 
duce the  matter  in  writing.    Are  the  proofis  inl 

^^  Counsel  for  plaintiff. — ^I  would  like  a  decision  on  this 
motion  before  I  determine  whether  I  read  the  deposition  or 
not.    I  think  your  honor  will  rule  with  me. 

**The  Court. — ^If  I  pass  on  the  matter  now  I  will  deny  the 
motion.    I  will  pass  on  it  now  and  deny  it 

*^  Counsel  for  plaintiff. — ^Take  an  exception.  I  will  rest  my 
case.    The  depositions  show  she  bought  this  note  for  value. 

** Counsel  for  defendant. — ^Do  you  restt 

** Counsel  for  plaintiff. — ^Yes,  sir." 

The  above  does  not  show  that  counsel  was  surprised  or 
lulled  into  a  belief  that  a  certain  thing  existed  by  which  he 
was  deceived.  Counsel  for  defendant  introduced  sufficient 
evidence  to  shift  the  burden  upon  plaintiff  to  show  that  she 
was  a  holder  of  the  note  in  good  faith  without  notice.  He 
had  not  promised  to  introduce  more.  The  court  ruled  against 
plaintiff  on  the  motion  to  strike  out  Not  only  this,  but  plain- 
tiff's counsel  was  asked  both  by  the  court  and  the  defendant's 
attorney  if  the  proofs  were  in  and  if  he  rested.  He  was  not 
deceived  as  to  any  fact  or  as  to  the  rulings  made.  He  evi- 
dently entertained  the  view,  and  acted  upon  it,  that  the  de- 
fendant had  to  prove  that  plaintiff  had  knowledge  of  the  con- 
sideration for  the  note,  and  that  such  consideration  was  il- 
legal. He  was  mistaken  in  this  view  of  the  law,  but  that  was 
no  ground  for  relief  after  the  case  had  been  finally  sub- 
mitted and  decided.  No  doubt  if  he  had  asked  within  a  rea- 
sonable time  after  the  submission  to  have  such  submission  set 
aside  upon  terms,  and  had  made  a  proper  showing,  the  trial 
judge  would  have  relieved  him.  But  in  the  trial  of  cases 
counsel  deal  at  swords'  length.    Each  one  relies  upon  his  own 
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femowiedge  of  the  law  and  the  evidence  which  he  deems  es- 
sential. If,  after  a  case  had  been  sabmitted  and  decided,  the 
losing  party  could  have  the  judgment  set  aside  because  he 
acted  upon  an  erroneous  view  of  the  law  there  would  be  no 
end  to  litigation.  There  have  been  times  no  doubt  in  the 
experience  of  every  lawyer  when  he  would  have  liked  to  have 
been  relieved  of  a  situation  brought  about  by  his  failure  to 
do  the  proper  thing  at  the  proper  time.  But  after  judgment 
it  is  too  late  for  relief  on  such  ground.  (FuUer  v.  Hutch- 
ings,  10  Cal.  523,  [70  Am.  Dec.  746] ;  Santa  Cruz  B.  P.  Co. 
V.  Bowie,  104  Cal.  287,  [37  Pac.  934].) 

In  the  above  discussion  we  have  considered  the  affidavits, 
without  passing  upon  the  objection  that  they  are  not  prop- 
erly authenticated. 

It  was  not  prejudicial  error  to  allow  the  witness  Wilcox 
to  testify  to  the  effect  that  Eager  told  him  while  in  Sacra- 
mento that  he  was  engaged  in  the  business  of  lobbying. 
Declarations  of  Eager  would  be  admissible  against  himself, 
and  we  cannot  say  they  would  not  be  admissible  as  against 
plaintiff,  if  plaintiff  is  conceded  to  have  known  the  illegality 
of  the  consideration  and  the  purposes  for  which  the  note  was 
given.  Not  only  this,  but  the  witness  testified  elsewhere  with- 
out objection  that  he  saw  Eager  and  Oilliss  almost  every  day 
talking  to  members,  entertaining  them  with  drinks,  cigars, 
and  dinners,  and  that  they  employed  witness  in  connection 
with  the  ** scalpers'  bill."  His  language  is:  "I  was  em- 
ployed first  to  introduce  them  to  all  the  members  I  knew,, 
and,  secondly,  to  'feel'  all  the  members  how  they  stood  on  the 
proposition,  whether  for  or  against  it,  and  whether  they  could 
be  'persuaded'  or  not."  It  thus  appears,  without  the  declar- 
ations of  Eager,  that  he  was  at  Sacramento  engaged  in 
lobbying. 

The  material  question  was  as  to  the  consideration  for  which 
the  note  was  given.  Concerning  this  there  is  no  conflict.  As 
to  whether  the  parties  carried  out  their  agreement  to  conduct 
a  lobbying  business  or  not  is  not  very  material. 

We  have  not  overlooked  the  fact  that  all  presumptions  are 
in  favor  of  the  order  made  by  the  trial  court;  that  if  it  can 
be  affirmed  here  upon  any  statutory  ground  included  in  the 
notice  and  properly  in  the  record  it  will  be  done;  and  that  it 
must  appear  that  the  court  abused  its  discretion  in  making 


558  Haxtb  v.  Prxbrkuth,  [1  CaL  A.pp. 

the  order.     Bnt  where  the  court  grants  a  new  trial  withoat 
any  legal  reason  for  so  doing  its  discretion  has  been  abused. 
The  order  is  reversed 

Hall,  J^  and  Harrison,  P.  J.,  oonenrred. 


[No.  87.    Tfast  Appellate  Distriet.— September  11, 1905.] 

GEOBQE    HAUB,    Respondent,    ▼.    CHAELBS    FBIEB^ 
MTTTH,  Appellant 

Slandkb— Cbasob  of  MuBDXft— Words  Aotionabui  Pdi  8s — Psebukf- 
TiOH  or  Malicb. — ^A  eomplaint  aDegiiig  thst  the  defendant  spoke  of 
and  eoneeming  plaintiff  in  the  presenee  of  a  person  named  and 
direra  other  persons  words  importing  that  defendant  has  proof  that 
the  plaintiff  was  goiltj  of  the  mnrder  of  a  person  named,  states 
words  that  are  actionable  per  $e,  and  if  false  they  are  presumed  to 
have  been  spoken  with  malice. 

Cdc — Allegata  and  Pbobata. — The  words  spoken  must  be  set  oat  in  the 
complaint,  that  the  defendant  may  have  notice  of  the  partieolar 
charge  which  he  is  required  to  answer;  and  the  words  proved  to 
have  been  spoken,  though  th^  need  not  correspond  with  precision 
to  the  identical  words  set  forth,  must  be  in  substance  the  same, 
ST  have  substantially  the  same  meaning,  and  enough  of  them  must 
be  proved  to  sustain  his  cause  of  action.  The  aUegaia  and  pro- 
bata must  substantially  correspond,  and  phiintiff  is  not  entitled  to 
recover  upon  proof  of  words  not  set  forth,  or  upon  a  faihire  to 
prove  the  slanderous  words  alleged  in  the  eomplaint. 

Id. — Gkavahzn  op  Gausb  or  AonoN — Failube  or  Pboop. — Where,  not- 
withstanding the  use  of  other  words  in  the  comphiint  which  are  not 
slanderous  per  $e,  the  gravamen  of  the  cause  of  action  is  that  de- 
fendant had  proof  that  plaintiff  was  guilty  of  the  murder  of  the 
person  named,  proof  that  defendant  had  spoken  the  other  words 
and  that  his  words  did  not  contain  any  direct  charge  of  killing  or 
murder,  and  that  he  used  other  expressions  not  corresponding  with 
the  words  spoken  in  the  complaint,  and  not  containing  such  direct 
charge,  is  insufficient  to  authorize  a  recovery. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Qeorge  M.  Hurlbut,  and  P.  R.  Land,  for  Appellant 
John  B.  Carson,  for  Bespondent 

HARBISON,  P.  J.— Action  for  slander. 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  one 
thousand  dollars  damages,  and  the  defendant  has  ap- 
pealed. 

In  his  complaint  the  plaintiff  alleges  that  the  defendant 
spoke  of  and  concerning  him  in  the  presence  of  one  Oibsou 
and  divers  other  persons  the  following  defamatory  words, 
viz.:  ''I  have  a  man  to  prove  that  George  Haub  struck 
Bichard  Schwartz  in  front  of  his  place  of  business;  that  he 
had  two  witnesses  who  had  tracked  the  bloodstains  from 
Haub's  shop  to  the  place  where  Schwartz  fell  unconscious, 
and  that  he  had  proof  that  Haub  was  guilty  of  the  murder 
of  Schwartz.''  The  words  thus  alleged  to  have  been  spoken 
by  the  defendant  are  actionable  in  themselves,  and  if  false 
are  presumed  to  have  been  spoken  with  malice. 

The  slander  for  which  a  civil  action  is  authorized  is  de- 
fined in  section  46  of  the  Civil  Code,  and  the  plaintiff's  cause 
of  action  herein  is  based  upon  subdivision  1  of  that  section, 
which  declares  that  a  publication  other  than  libel  which 
falsely  charges  any  person  with  crime  constitutes  slander. 
The  complaint  in  such  action  may  specify  the  crime  alleged 
to  have  been  imputed  to  the  plaintiff,  accompanied  by  the 
words  in  which  tiie  crime  was  charged,  or  it  may  merely  set 
forth  the  words  alleged  to  have  been  spoken;  but  in  either 
case  it  must  appear  from  the  words  themselves,  aided,  if 
necessary,  by  proper  averments  of  their  meaning  and  appli- 
cation, that  the  defendant  charged  the  plaintiff  with  a  crime. 
It  is  not  sufficient  to  merely  allege  that  he  charged  the  plain- 
tiff with  having  committed  a  certain  designated  crime.  The 
words  must  be  set  out  in  the  complaint  that  the  defendant 
may  have  notice  of  the  particular  charge  which  he  is  required 
to  answer. 

The  rule  is  of  long  standing  that  to  authorize  a  recovery 
in  such  action  the  plaintiff  must  prove  the  utterance  of  the 
words  set  forth  in  his  complaint,  or  enough  of  them  to  show 
that  the  defendant  charged  him  with  the  particular  offense 
constituting  the  slander.    He  is  not  required  to  reproduee 
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with  literal  precision  the  identical  words  set  forth  in  his  com- 
plaint, but  those  which  are  proved  to  have  been  spoken  must 
be  in  substance  the  same  or  have  substantially  the  same  mean- 
ing. Equivalent  words  or  words  of  similar  import  will  be 
insufficient ;  nor  will  his  cause  of  action  be  sustained  by  proof 
of  words  that  might  produce  an  impression  similar  to  that 
which  the  words  alleged  would  produce.  The  words  shown 
to  have  been  spoken  by  the  defendant  are  to  be  construed 
by  their  own  meaning  and  import,  and  not  by  any  impres- 
sion which  the  hearer  may  receive  from  them,  unless  it  is 
both  shown  by  proper  averments  in  the  complaint  and  by 
evidence  at  the  trial  that  the  defendant  intended  by  their  use 
to  create  such  impression.  Neither  is  he  required  to  prove 
all  of  the  words  set  forth  in  his  complaint  unless  all  are  es- 
sential for  establishing  the  slanderous  charge,  but  he  must 
prove  enough  of  them  to  sustain  his  cause  of  action.  In 
actions  for  slander  the  rule  that  the  probata  must  correspond 
with  the  allegata  is  eminently  applicable.  The  plaintiff  is 
not  entitled  to  a  recovery  upon  proof  of  words  not  set  forth 
in  his  complaint,  or  upon  a  failure  to  prove  the  slanderous 
words  which  he  haa  alleged.  It  is  unavailing  that  the  evi- 
dence is  such  as  would  authorize  a  jury  to  find  that  the  de- 
fendant intended  to  charge  the  plaintiff  with  the  crime ;  their 
function  is  to  determine  whether  he  spoke  the  words  allecred 
in  the  complaint.  These  principles  will  find  support  in  the 
following  authorities:  2  Greenleaf  on  Evidence,  sec.  414; 
Townshend  on  Slander  and  Libel,  sees.  365,  369,  371 ;  Newell 
on  Slander  and  Libel,  p.  804 ;  13  Bncy.  of  Plead.  &  Prac,  p. 
62  et  seq. ;  Fox  v.  Yanderheck,  5  Cow.  513 ;  Ward  v.  Dick,  47 
Conn.  300,  [36  Am.  Rep.  75] ;  Wilbur  v.  Odcll,  29  HI  456 ; 
Schmisseur  v.  Krelich,  92  HI.  347;  Ransome  v.  McCtirley, 
140  111.  626,  [31  N.  E.  119]  ;  Sword  v.  Martin,  23  111.  App. 
304;  Irish  American  Bank  v.  Bader,  59  Minn.  329,  [61  N.  W. 
328] ;  Payson  v.  Macomber,  3  Allen,  69 ;  Chace  v.  Sherman. 
119  Mass.  387;  Bassett  v.  Spofford,  11  N.  H.  127;  MerriU  v! 
Peaslee,  17  N.  H.  540. 

At  the  trial  the  witness  Gibson  referred  to  in  the  com- 
plaint testified:  "The  defendant  stated  to  me  that  *we'  I 
think  or  'they' — I  am  not  positive  as  to  the  words — ^have  a 
witness  that  saw  Mr.  Haub  strike  Mr.  Schwartz;  that  they 
had  a  witness  that  saw  Mr.  Haub  in  his  own  butcher-shop. 
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and  that  they  also  had  a  witness  that  followed  Mr.  Schwartz 
up  the  street  as  he  staggered  up  the  street.  He  said  that  Mr. 
Schwartz  fell  at  the  comer  of  the  street,  Union  and  Lagan  a, 
and  there  was  a  witness  that  had  traced  the  blood  back  to  the 
butcher-shop.'*  On  cross-examination  he  gave  the  language 
of  the  defendant  as  follows:  ''He  stated  that  'they'  or  'we' 
had  a  witness  that  had  seen  Mr.  Haub  strike  Mr.  Schwartz; 
he  said  he  was  struck  in  the  butcher-shop  and  that  they  had 
a  witness  that  saw  Mr.  Haub  strike  this  man.  He  said  th^re 
was  a  witness  that  had  followed  Mr.  Schwartz  up  the  block 
and  saw  him  stagger  all  the  way  and  fall  at  the  comer;  and 
also  that  there  were  two  witnesses  that  had  traced  the  blood 
back  to  the  butcher-shop."  Another  witness  (Nuhrenburg) 
testified  that  in  a  conversation  with  the  defendant,  in  which 
he  suggested  that  Schwartz  had  died  of  heart  disease,  the 
defendant  replied,  "No,  I  don't  believe  he  had  heart  dis- 
ease ;  somebody  hit  him  because  he  had  a  hole  in  the  back  of 
his  head," — and  upon  the  witness  expressing  a  doubt  the 
defendant  replied,  "You  know  that  Mr.  Haub  and  Mr. 
Schwartz  had  some  business  troubles  and  it  is  George  Haub 
that  hit  him."  Being  asked  if  he  was  sure  he  said  those 
words,  the  witness  replied,  "Yes,  sir;  he  did  not  say  'killed' 
or  'murdered,'  but  he  said  'hit'  him." 

The  gravamen  of  the  plaintiff's  cause  of  action  is,  that  the 
defendant  falsely  charged  him  with  the  murder  of  Schwartz ; 
and  to  authorize  a  recovery  it  was  necessary  to  prove  that 
the  defendant  had  spoken  the  words  set  out  in  the  complaint 
in  which  that  charge  was  made,  via.:  "That  he  had  proof 
that  Haub  was  guilty  of  the  murder  of  Schwartz."  If  the 
complaint  had  not  set  out  these  words,  or  contained  an  alle- 
gation that  they  were  spoken  by  the  defendant,  it  would  have 
failed  to  state  a  cause  of  action,  since  the  other  words  do  not 
of  themselves,  or  by  reaaon  of  any  averments  in  the  com- 
plaint, charge  the  plaintiff  with  the  commission  of  a  crime; 
and  proof  that  the  defendant  had  spoken  only  those  other 
words  was  equally  insuflR^  "'^nt  to  authorize  a  recovery.  There 
is  nothing  in  the  testimony  above  quoted,  or  elsewhere  in  the 
record,  which  indicates  that  the  defendant  said  that  he  had 
proof  that  Haub  was  guilty  of  the  murder  of  Schwartz,  or 
that  he  uttered  any  words  substantially  the  same;  and  there 
was  the  direct  testimony  of  Nuhrenburg  that  in  his  conversa- 
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tion  with  him  the  defendant  did  not  use  the  words  "killed" 
or  "murdered." 

The  only  testimony  that  the  defendant,  in  any  words 
spoken  by  him,  associated  the  plaintiff  with  the  death  of 
Schwartz  was  that  of  the  witness  Wulzen  that  the  defendant 
said  to  him,  "Mr.  Haub  might  have  killed  him  anyhow,"  and 
of  the  witness  Fanning  that  he  said,  "If  you  will  follow  up 
Haub  pretty  dose  you  will  find  that  this  man's  death  came 
that  way,"  and  "he  might  have  something  to  do  with  it^" 
and  the  above  testimony  of  Nuhrenburg.  The  testimony  of 
Gibson  that  the  defendant  said  to  him  that  "the  Schwartz 
case  was  a  murder,"  did  not  connect  the  plaintiff  with  the 
words. 

None  of  these  expressions,  howeyer,  correspond  with  the 
words  set  forth  in  tiie  complaint,  or  contain  words  substan- 
tially the  same  in  sense.  It  may  be  added,  although  irrele- 
vant to  the  decision  herein,  that  if  they  had  been  set  forth  in 
the  complaint  in  addition  to  the  words  therein  given  they  are 
conditional  and  argumentative  in  form,  and  do  not  consti- 
tute a  direct  charge  that  the  plaintiff  had  committed  aay 
crime. 

It  must  be  held,  therefore,  that  the  evidence  presented  by 
the  plaintiff  was  insufficient  to  sustain  his  action  or  to  justify 
the  verdict  of  the  jury.  It  was  not  a  case  of  variance,  as 
suggested  by  the  respondent,  but  was  a  failure  of  proof  to 
sustain  his  allegation.     (Code  Civ.  Proc.,  sec.  471.) 

The  judgment  and  order  appealed  from  are  reversed. 

Cooper,  J.,  and  Hall,  J.,  concurred 


[No.  49.    Itot  AppeDste  Distriet—September  11,  1905.] 

a  P.  DOE,  Respondent,   v.   CHARLES  B.  ALLEN,  Ap- 

pellant. 

Assumpsit — OolrrLiOTiKO  Bvidkncs— Support  of  Findings. — ^In  an  wt- 
tion  of  aasmnptdt,  where  there  is  a  subetaDtial  conflict  in  the  evi- 
dence,  and  findings  for  the  plaintiff  are  supported  bj  sufileient  evi- 
denee  tending  to  sustain  them,  this  eoort  wiU  not  interfere  with 
tbe  action  of  the  trial  oovri. 
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Id^— Fiin>iNQ  Afl  TO  Date. — A  finding  that  the  promise  was  made  on  or 
abont  the  date  alleged  in  the  complaint  is  sufficiently  sustained  hj 
evidence  that  it  was  made  on  that  date,  and  conflicting  evidence 
that  it  was  made  on  the  day  next  previous  thereto.  The  court  was 
not  required  to  choose  absolutely  between  the  two  dates. 

Id. — OUGINAL   YKBBAL   PBOMXSS — OONSIDKEATION — STATUTE   07   FRAUDS. 

«-A  verbal  promiae  hj  a  purchaser  who  had  paid  the  purchase  monej 
on  a  cargo  of  coal  consigned  to  him,  to  pay  the  freight  to  the 
carrier  if  it  should  be  delivered  free  of  lien  for  the  freight  (which 
the  agents  of  the  consignor  had  failed  to  pay)  and  on  faith  of 
which  promise  the  carrier  delivered  the  cargo,  is  an  original  prom- 
ise resting  upon  a  consideration  beneficial  to  the  promisor,  and  is 
not  required  to  be  in  writing  under  sections  1624  and  2794  of  the 
CMl  Coda. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial    ThomsB  F.  Qraham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  C.  Coogan,  for  Appellant 

Charles  E.  Naylor,  for  Respondent 

HALL,  J. — This  is  an  appeal  by  defendant  from  a  judg- 
ment and  order  denying  his  motion  for  a  new  trial. 

The  complaint  sets  forth  two  causes  of  action,  the  first 
count  alleging  that  defendant  became  indebted  to  plaintiff 
on  the  nineteenth  day  of  December,  1899,  in  the  sum  of 
$747.95  for  freight  money  upon  a  cargo  of  coal  that  day 
delivered  by  plaintiff  to  defendant  at  his  (defendant's) 
special  instance  and  request,  which  said  defendant  promised 
to  pay  in  consideration  of  the  delivery  by  plaintiff  to  defend- 
ant of  said  cargo  of  coal. 

The  only  x>oints  presented  by  the  appeal  concern  the  first 
cause  of  action. 

The  first  point  urged  is,  that  ^'The  evidence  is  insufScient 
to  justify  or  sustain  the  finding  and  decision  contained  in 
paragraph  1  of  the  findings  of  fact  herein : 

'*  1st:— That  on  or  about  December  19th,  1899,  plaintiff 
delivered  from  steamer  Alice  Blanchard  to  defendant,  at  th«* 
special  instance  and  request  of  defendant,  at  the  city  and 
county  of  San  Francisco,  state  of  California,  a  cargo  of  coal, 
upon  consideration  of  defendant's  promise  to  pay  the  freight 
mon^  thereon; 

I  CU.  A|ip.-^M 
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'*2d: — ^That  defendant  promised  on  or  about  said  day  to 
pay  plaintiff  the  freight  money  due  thereon." 

The  plaintiff,  among  other  things,  testified  that  in  Decem- 
ber, 1899,  he  brought  a  cargo  of  coal  to  San  Francisco  on  the 
steamer  Alice  Blanchard,  arriving  here  about  December  18th, 
and  consigned  to  Charles  B.  Allen.  That  on  the  eighteenth 
day  of  December  he  called  upon  the  agents  of  the  consignors 
with  reference  to  the  freight  money.  They  did  not  pay,  and, 
continuing,  the  witness  said:  ''On  that  day  I  had  a  con- 
versation with  Charles  B.  Allen  with  reference  to  freight 
money  on  this  cargo  of  coal.  I  telephoned  to  Mr.  Allen  on 
the  morning  of  the  18th.  I  asked  him  if  he  would  pay  the 
freight  if  we  delivered  it.  He  answered  back  stating  that 
he  would.  This  telephone  message  was  sent  from  the  tele- 
phone of  Messrs.  Byxbee  &  Clark's  office"  (agents  of  the 
consignors).  He  further  testified  that  the  conversation  was 
held  during  the  morning  of  the  18th  at  a  time  when  but  few 
tons  of  coal  had  been  discharged  and  that  the  discharge  of 
the  coal  was  finished  at  half-past  twelve  December  19,  1899. 
and  that  he  delivered  the  coal  because  defendant  agreed  t(i 
pay  the  freight 

The  above  testimony  supports  the  findings.  It  is  true  that 
defendant  gave  testimony  which  contradicts  the  testimony 
of  plaintiff,  and  counsel  for  appellant  has  called  our  atten- 
tion to  alleged  contradictions  and  improbabilities  in  the  testi- 
mony of  plaintiff.  But  these  were  matters  to  be  solved  by 
the  trial  court;  and  where  there  is  a  substantial  conflict  in 
the  evidence  such  as  is  presented  in  this  case,  this  court  will 
not  interfere  with  the  action  of  the  lower  court  in  regard 
thereto. 

Evidence  that  the  promise  was  made  on  the  eighteenth  day 
of  December,  1899,  was  sufficient  to  support  the  finding  that 
*' defendant  promised  on  or  about  said  day  [December  19, 
1899]  to  pay  plaintiff  the  freight  money  due  thereon." 
Whether  or  not  the  telephonic  conversation  occurred  on  the 
eighteenth  or  nineteenth  day  of  December,  under  the  condi- 
tion of  the  evidence  in  this  case,  went  to  the  evidentiary  value 
of  the  respective  testimony  of  plaintiff  and  defendant  as  to 
that  conversation;  but  the  court  was  not  required,  as  is 
claimed  by  appellant,  to  make  a  finding  as  to  which  of  ihe 
two  days  the  promise  was  made  upon. 
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Appellant  urges  as  ground  for  reversal  the  failure  of  the 
court  to  rule  upon  a  motion  made  by  defendant  to  strike  out 
the  answer  of  plaintiff  as  follows:  *'I  telephoned  to  Mr. 
Allen  on  the  morning  of  the  18th.  I  asked  him  if  he  would 
pay  the  freight  if  we  delivered  it.  He  answered  back  stat- 
ing that  he  would.  This  telephone  message  was  sent  from  the 
telephone  in  Messrs.  Byxbee  and  Clark's  ofKce."  The 
motion  to  strike  out  was  made  upon  the  ground  that  the  an- 
swer of  the  witness  showed  upon  its  face  that  it  was  a  prom- 
ise within  the  statute  of  frauds,  and  the  court  said,  ^*I  wiU 
reserve  my  ruling.''  Cionceding  for  the  purpose  of  this  de- 
cision that  a  failure  to  pass  on  such  a  motion  is  reversible 
error  (City  of  Stockton  v.  Dunham,  59  Cal.  609;  Raymond 
V.  Glover,  122  Cal.  471,  [55  Pac.  398]),  and  passing  the  point 
that  nowhere  in  the  assignment  of  errors  contained  in  the 
statement  on  motion  for  a  new  trial  is  the  failure  to  pass 
upon  this  particular  motion  assigned  as  error,  we  find  that 
later  on,  at  the  close  of  the  evidence  for  plaintiff,  the  defend- 
ant ''moved  the  court  to  strike  out  all  testimony  of  plaintiff 
stating  the  dUeged  contract  m^ide  over  the  telephone  on  the 
ground  that  said  contract  fell  within  the  application  of  the 
statute  of  frauds,  and  that  said  testimony  was  inadmissible." 
This  motion  the  court  denied,  and  to  this  ruling  defendant 
duly  excepted.  It  will  thus  be  seen  that  the  defendant  re- 
newed his  motion  and  obtained  a  ruling.  The  testimony 
referred  to  in  the  last  motion  is  the  identical  testimony  given 
in  the  answer  of  plaintiff  above  set  forth.  It  therefore  can- 
not be  said  that  the  court  did  fail  to  rule  on  defendant's 
motion. 

The  vital  question,  however,  presented  by  the  appeal  con- 
cerns the  application  of  the  statute  of  frauds,  and  is  raised 
by  several  objections  to  testimony  given  by  plaintiff,  by  the 
motion  to  strike  out  last  referred  to,  and  by  a  motion  for 
nonsuit  made  by  defendant  at  the  close  of  plaintiff's  case, 
and  which  was  by  the  court  denied. 

It  is  contended  by  appellant  that  the  testimony  of  plaintiff, 
if  true,  tended  to  prove  a  parol  promise  to  answer  for  the 
debt  of  another  (the  consignor),  and  was  therefore  void  un- 
der subdivision  2  of  section  1624  of  the  Civil  Code. 

But  we  think  that  the  facts  of  this  case  bring  it  within  one 
«kf  the  exceptions  to  the  general  rule.     The  pertinent  part  of 
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■ection  1624  is  as  follows:  ''The  following  contracts  are  in- 
valid, unless  the  same,  or  some  note  or  memorandum  thereof, 
be  in  writing  and  subscribed  by  the  party  to  be  charged,  or 
by  his  agent:  ...  2.  A  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  except  in  the  cases 
provided  for  in  section  2794  of  this  code.'' 

Turning  to  section  2794  (Giv.  Code)  we  find  the  following 
provision:  ''A  promise  to  answer  for  the  obligation  of 
another,  in  any  of  the  following  cases,  is  deemed  an  original 
obligation  of  the  promisor,  and  need  not  be  in  writing: 
...  3.  Where  the  promise,  being  for  an  antecedent  obligation 
of  another,  is  made  .  .  .  upon  a  consideration  beneficial  to 
the  promisor,  whether  moving  from  either  party  to  the  ante- 
cedent obligation,  or  from  another  person.'' 

The  facts  of  this  case  are  squarely  within  the  above  excep- 
tion. At  the  time  of  the  promise  plaintiff,  as  carrier,  had 
possession  of  the  cargo  of  coal,  and  had  a  lien  thereon  for 
the  freight  dependent  on  such  possession.  Defendant  claimed 
to  be  the  owner  of  the  coal,  as  purchaser  from  the  consignor, 
but  he  could  not  under  the  law  obtain  possession  thereof 
without  the  consent  of  plaintiff,  except  by  paying  the  freight. 
According  to  his  own  letter  put  in  evidence  on  cross-examina- 
tion of  plaintiff,  defendant  had  already  paid  the  consignors 
for  the  coal.  Under  such  circumstances  the  obtaining  pos- 
session of  the  coal  discharged  of  the  lien  for  freight  money 
was  a  consideration  beneficial  to  defendant,  and  brought  his 
promise  to  pay  the  freight  money  within  the  exception  of 
section  2794.  It  became  an  original  obligation  of  the  prom^ 
isor. 

Counsel  for  defendant  has  cited  us  to  Mavle  v.  BuckneU, 
50  Pa.  St.  39,  an  interesting  case  because  of  the  discussion  of 
the  diverse  rulings  of  different  courts  on  the  proper  effect  of 
the  statute  of  frauds.  It  is  there  said:  ''A  new  considera- 
tion for  a  new  promise  is  indispensable  without  the  statute, 
and  if  a  new  consideration  is  all  that  is  needed  to  give  valid- 
ity to  a  promise  to  pay  the  debt  of  another  the  statute 
amounts  to  nothing,  nor  can  it  make  any  difference  that  the 
new  consideration  moves  from  the  promisee  to  the  promisor." 
But  an  examination  of  the  statute  of  Pennsylvania  discloses 
the  fact  that,  like  the  statutes  of  many  of  our  states,  it  con- 
tains no  exception  such  as  we  have  in  section  2794  of  the 
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Civil  CSode.  It  siinply  providai  that  no  action  shall  be 
bnmght  to  charge  the  defendant  ax>on  any  special  promise  to 
answer  for  the  debt  of  another  unless  the  promise  be  in  writ- 
ing sabscribed  by  the  defendant.  (Pennsylyania  Statute  of 
Frauds  and  Perjuries,  sec.  1,  Brightley's  Purdon's  Digest, 
SSL) 

The  case,  however,  recognizes  an  exception  to  the  general 
rule  within  which  the  case  now  before  the  court  also  comes. 
Speaking  of  cases  that  are  exceptions  to  the  general  rule,  the 
court  said:  ** Arnold  v.  Stedman,  45  Pa.  St.  186,  was  a  case 
within  one  of  iho  recognized  exceptions.  There  the  prom- 
i$or*s  property  was  liable  for  the  debt  of  another,  indepen- 
dent of  the  express  promise,  and  the  defendant  undertook  to 
pay  the  debt  of  the  property."     (The  italics  are  ours.) 

In  Arnold  v.  Stedman,  45  Pa.  St  186,  Arnold,  by  a  writ- 
ten contract,  agreed  to  sell  one  Barrett  two  lots  of  land  on 
deferred  payments,  and  on  failure  to  make  the  payments 
Barrett  was  *'to  give  possession  of  said  property  to  said 
Arnold. '*  Barrett  took  possession,  and  whilst  be  was  in  pos- 
session Stedman  built  a  bam  on  the  lots  for  Barrett  and 
filed  a  mechanic's  claim  of  lien  for  two  hundred  dollars. 
Barrett  not  having  made  his  payments  to  Arnold,  the  latter 
brought  suit  in  ejectment,  and  during  the  pendency  thereof 
promised  Stedman  that  if  he  would  not  proceed  further  in 
the  action  to  enforce  his  lien,  he  (Arnold)  would  pay  Sted- 
man's  claim,  and  to  this  Stedman  agreed.  Arnold  having 
recovered  the  lots,  Stedman  brought  suit  against  Arnold  on 
his  promise,  and  the  court  held  that  the  promise  was  not 
within  the  statute  of  frauds.  The  court  said:  ''Here,  then, 
was  a  lien  or  claim  upon  property  in  which  Arnold  had  an 
interest,  and  it  was  a  benefit  to  him  that  no  proceedings 
should  take  place  on  the  mechanic's  lien  held  by  Stedman 
while  his  ejectment  was  in  progress.  The  consideration, 
therefore,  as  regarded  Arnold,  of  his  promise,  was  the  benefit 
or  advantage  to  himself  arising  from  Stedman 's  relinquish- 
ing proceedings  upon  his  mechanic's  lien.  The  consideration 
did  not  proceed  from  or  to  the  debtor,  but  was  an  entirely 
new  and  fresh  one  between  Arnold  and  Stedman,  and  was  a 
new,  original,  and  binding  contract,  Arnold's  object  being, 
not  to  answer  for  the  debt  of  Barrett,  but  to  subserve  a  pur- 
pose of  his  own.'* 


566  Pboflb  t;.  Bichabds.  [1  GaL  App. 

So  in  the  case  before  us  the  cargo  of  coal,  which  was  the 
property  of  defendant,  was  in  the  possession  of  plaintiff,  and 
liable  to  him  for  the  freight.  Defendant's  promise  to  pay 
the  freight  in  consideration  of  the  deliyery  of  the  coal  can- 
not properly  be  said  to  be  a  promise  to  pay  the  debt  of  the 
consignor,  but  was  a  new  binding  contract  between  plaintiff 
and  defendant 

Clay  Y.  Walton,  9  CaL  329,  also  cited  by  defendant,  was 
decided  at  a  time  when  onr  statute  of  frauds  did  not  con- 
tain the  exception  contained  in  section  2794  of  the  Civil 
Code  (Hittell's  General  Laws,  sec.  3156),  and  was  not  a  case 
where  plaintiff  delivered  to  defendant  property  of  defendant 
upon  which  plaintiff  had  a  lien,  and  which  lien  defendant 
promised  to  pay,  and  is  therefore  not  in  point 

Judgment  and  order  denying  motion  for  a  new  trial  are 
affirmed. 

Cooper,  J.,  and  Harrison,  P.  J^  ooneorred 


[CrioL  No.  7.    Fbrt  Appellate  Distriet— 49eptember  15,  1905.] 

THE  PEOPLE,   Bespondent,   v.   EDWAED   BICHABDS, 

Appdlant 

QBnaNAL  LiLW — ^MuBOEB — ^EvroxNCB — Dbgkading  QuxsnoNS — Habm- 
IJE88  CROSS-ExAJcmATiON. — ^Wbore  a  witness  for  the  defendant 
charged  with  murder  had  testified  on  his  examination  in  chief  that 
he  was  in  the  habit  of  sitting  around  the  saloon  where  the  homicide 
occurred  a  great  deal  of  the  time,  and  that  he  had  been  arrested 
on  a  eharge  of  vagrancy  as  being  an  idle  and  dissolute  person,  the 
ease  wiU  not  be  reversed  because  of  harmless  error  in  permitting 
the  prosecution  on  cross-examination  to  ask  questions  in  regard  to 
the  same  matters  that  did  not  tend  more  strongly  to  discredit  or 
degrade  the  witness  than  the  facts  he  had  already  testified  to  on 
direct   examination. 

Id. — ^Tbstimont  at  Oobonxb's  Inquxst — ^Akswxb  to  Question — Oon- 
TKNTION  WITHOUT  MxBiT. — Where  such  witness  was  cross-examined 
on  an  answer  given  by  him  at  the  coroner's  inquest,  and  upon  ob- 
jection that  the  whole  answer  should  be  read,  the  court  informed 
the  district  attorney  that  he  could  use  as  much  of  it  as  he  desired, 
a  contention  that  error  was  committed  is  without  merit  where  the 
district  attorney  read  the  whole  answer  and  asked  questions 
thereupon. 
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Ii>. — GoMPBOMisx  Verdict  fob  Manslaughter — Inadmissible  Affi- 
davits OF  JuBOBS. — ^The  affidavits  of  jurors  are  not  admissible  to 
impeach  their  verdiet,  except  when  there  is  a  resort  to  chaoce,  and 
it  was  not  error  to  strike  out  affidavits  of  jurors  that  they  had 
voted  ''Not  guiltj"  and  had  agreed  upon  a  verdict  of  manslaughter 
as  matter  of  compromise  with  other  jurors  who  had  voted  for  differ- 
ant  degrees  of  murder. 

lou — iNSTBUcnoN — ^DxTTY  OF  JuBOBS. — ^It  was  not  error  to  instruct  the 
jury  that  "it  is  the  duty  of  every  juror  to  reason  with  his  fellow- 
jurors  to  the  end  that  he  may  join  in  a  lawful  verdict.''  The  in- 
struction only  states  that  which  each  juror  is  presumed  to  have 
known.  The  law  requires  that  the  jury  retire  for  deliberation, 
which  means  careful  consideration  of  the  reasons  for  and  against 
a  choice  or  measure. 

IlW — BXLF-DXFXNSX — iNSTBUCnONS— BUBDXN      OF       PBOOF — REASONABLE 

Doubt. — When  the  defendant  admitted  the  killing  and  ckiimed  self- 
defense,  it  was  proper  for  the  court  to  read  as  part  of  its  charge 
section  1105  of  the  Penal  Code,  that  ''the  commission  of  the  homi- 
cide by  the  defendant  being  proved,  the  burden  of  proving  circum- 
stances in  mitigation  or  that  justify  or  excuse  it  devolves  upon  him, 
unless  the  proof  on  the  part  of  the  prosecution  tends  to  show  that 
the  crime  committed  only  amounts  to  manskiughter,  or  that  defend- 
ant was  justifiable  or  excusable/'  the  court  having  also  instruetei 
the  jury  that  the  law  does  not  require  the  defendant  to  establish 
his  defense,  even  by  a  preponderance  of  evidence,  but  that  if  the 
evidence  was  such  as  to  create  in  the  minds  of  the  jurors  a  reason- 
able doubt  as  to  the  guilt  of  the  defendant,  they  should  acquit  him. 

In- — Challenge  to  Panel— Poweb  of  Supebiob  Judges — Oonstitu- 
noNALirr  of  Oode  Provision. — ^A  ground  of  challenge  to  the  panel 
that  section  204  of  the  Code  of  Civil  Procedure  in  so  far  as  it  em- 
powers superior  judges  to  draw  jurors  in  counties  having  over  one 
hundred  thousand  inhabitants,  and  requiring  the  supervisors  to 
draw  them  in  other  counties,  is  unconstitutional  is  not  tenable. 
That  section  is  constitutional  and  valid. 

Id. — Constitutiokal  Law. — In  cases  of  reasonable  doubt  the  courts 
will  not  hold  an  act  void  because  unconstitutional,  and  practice  and 
acquiescence  in  the  machinery  provided  for  by  the  section  in  ques- 
tion as  to  the  selection  of  juries,  for  so  many  years,  sanctioned  by 
the  courts,  furnish  an  almost  irresistible  reason  for  not  overturning 
it. 

Id^-Untenablb  Gbounds  fob  Challenge. — The  work  delegated  to  the 
secretary  of  the  judges,  and  the  qualifications  of  jurors  on  the  list, 
are  not  grounds  for  challenge  to  the  panel. 

Id. — ^DntEOTOBT  Statute — Panel  Dbawn  from  List  of  Pbevious 
Yeab — Error  not  Shown. — The  provisions  of  the  code  as  to  the 
selection  of  jurors  in  January  of  each  year  are  directory  and 
are  to  receive  a  liberal  construction,  where  the  code  provides  that 
after  a  list  of  jurors  has  been  made  and  returned  they  shall  serve 
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for  the  ''ensuing  year,"  or  until  a  new  list  shall  be  provided.  No 
error  appears  in  a  panel  drawn  from  the  list  of  the  prerions  year, 
in  the  abeenee  of  any  showing  that  a  new  list  for  the  current 
year  had  been  eertified  and  filed  with  the  elerk. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Milton  Shepardson,  and  R.  Clark,  for  Appellant 

H.  v.  Morehouse,  and  forty-nine  other  attorneys,  Amid 
Curiae,  for  Appellant  as  to  unconstitutionality  of  section  204 
of  the  Code  of  Civil  Procedure. 

U.  S.  Webb,  Attomey-GTeneral,  and  G.  N.  Post,  Assistant 
Attomey-Gteneral,  for  Bespondent 

COOPEB,  J. — ^The  defendant  was  charged  with  the  crime 
of  murder  and  convicted  of  manslaughter.  He  made  a  mo- 
tion for  a  new  trial,  which  was  denied,  and  this  appeal  is 
from  the  judgment  and  the  order  denying  said  motion. 

1.  It  is  contended  that  it  was  error  for  the  court  to  permit 
the  prosecution  to  ask  the  witness  Selvaggo  several  questions 
in  cross<examination  tending  to  show  that  he  spent  most  of 
his  time  in  lounging  and  loafing  in  and  around  saloons  and 
dance-halls. 

The  witness  had  testified  on  direct  examination  that  he  was 
in  the  habit  of  sitting  around  the  saloon  where  the  homicide 
occurred  a  great  deal  of  the  time ;  that  he  had  been  arrested 
upon  a  charge  of  vagrancy,  as  being  an  idle  and  dissolute 
person  roaming  around  the  streets.  The  cross-examination 
did  not  bring  out  any  facts  that  would  more  strongly  tend 
to  discredit  the  witness  than  the  facts  he  had  already  testi- 
fied to  on  direct  examination.  It  is  always  the  safer  and 
more  dignified  course  for  the  prosecution  to  refrain  from 
asking  questions  in  cross-examination  that  are  insulting  or 
that  tend  merely  to  degrade  the  witness.  But  a  case  will  not 
be  reversed  because  of  error  in  allowing  such  questions  where 
it  is  apparent  that  no  injury  was  done.  In  this  case  the  wit- 
ness had,  in  direct  examination,  testified  to  subatantiaUy  the 
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•ame  matters  that  were  brought  ont  in  eross-ezamixiationy  and 
therefore  he  suffered  no  injury  by  the  cross-examination. 

2.  The  court  did  not  err  in  striking  out  the  affidayits  of 
certain  jurors,  made  for  the  purpose  of  impeaching  the  ver- 
dict to  which  they  had  assented. 

The  affidavits  tended  to  show  that,  after  the  jurom  had 
been  deliberating  for  more  than  four  hours, — some  voting 
for  murder  in  the  first  degree,  some  for  murder  in  the  second 
degree,  some  for  manslaughter,  and  some  for  acquittal, — as 
the  hour  was  getting  late,  and  to  prevent  being  kept  out  all 
night,  it  was  agreed  as  a  compromise  that  the  jurors  who  had 
been  voting  for  murder  would  vote  for  manslaughter,  in  con- 
sideration that  those  who  had  been  voting  for  not  guilty  would 
also  vote  for  manslaughter.  The  affidavit  of  one  juror  states : 
''That  in  order  that  another  trial  of  said  cause  be  not  had, 
and  to  save  the  defendant  from  being  convicted  of  murder, 
and  purely  as  a  compromise  verdict  upon  said  charge,  the 
twelve  jurors  being  unable  to  agree  upon  a  verdict,  affiant, 
and  others  upon  said  jury  who  believed  in  the  innocence  of 
the  defendant  upon  the  charge  of  murder,  agreed  to  vote 
and  did  vote  to  convict  the  defendant  of  the  crime  of  man* 
slaughter." 

The  verdict  was  evidently  a  compromise,  as  many  verdicts 
are.  The  jurors  held  different  views,  but  finally,  by  mutual 
oonceaaions,  reached  a  mean  between  two  extremes.  The 
jurors  who  had  voted  ''Not  guilty,"  in  order  to  save  another 
trial  and  to  prevent  defendant  from  being  convicted  of  mur- 
der, agreed  to  the  verdict  of  manslaughter.  The  jurors  who 
believed  the  defendant  guilty  of  murder,  in  the  language  of 
one  of  the  affidavits,  ''seeing  after  several  ballots  were  taken 
that  it  was  hopeless  to  further  vote  for  the  conviction  of  de- 
fendant of  murder  in  the  second  degree  in  said  cause,  voted 
for  the  oonviction  of  defendant  upon  the  charge  of  man- 
slaughter." 

If  a  verdict  could  be  set  aside  because  arrived  at  after  dis- 
cussion and  by  way  of  compromise,  few  verdicts  would  stand. 
A,  juror  who  would  not  deliberate  and  listen  to  the  views  of 
his  fellow- jurors  would  be  a  dangerous  man  to  have  upon  a 
jury.  While  every  juror  should  act  conscientiously,  and  not 
sign  or  agree  to  a  verdict  that  he  does  not  approve  of,  yet 
discussion  and  listening  to  the  views  of  others  may  convince 
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him  that  his  first  impressions  were  wrong  and  that  the  views 
of  his  fellow- jnrors  are  correct.  It  has  been  universally  held 
in  this  state  that  affidavits  of  jurors  cannot  be  used  to  im- 
peach their  own  verdict,  except  where  the  verdict  is  reached 
by  a  resort  to  the  determination  of  chance. 

The  case  of  Dixon  v.  Pluns,  98  Gal.  384,  [25  Am.  St  Bep. 
180,  33  Pac.  268],  does  not  support  appellant's  contention. 
There,  in  an  action  for  damages,  the  jurors  agreed  that  each 
juror  should  write  on  a  piece  of  paper  the  amount  at  which 
he  would  fix  the  verdict,  and  the  aggregate  of  the  sums  thus 
written  should  be  divided  by  twelve,  and  that  this  should  be 
the  verdict  of  the  jury.  Such  verdict  was  clearly  the  result 
of  chance.  The  result  was  uncertain  and  unknown,  and  de- 
pended to  a  certain  degree  upon  the  estimate  of  each  juror, 
which  could  only  be  known  to  himself.  In  the  case  at  bar 
each  juror  knew  the  verdict  to  which  he  agreed.  No  matter 
what  influences  caused  him  to  agree  to  it,  it  was  assented  to 
by  him,  and  was  not  determined  by  chance.  If  the  verdict 
had  been  determined  in  pursuance  of  an  agreement  to  abide 
by  the  result  of  a  game  of  cards,  a  guess,  or  the  tossing  up  of 
a  coin,  then  affidavits  of  the  jurors  finding  it  would  have  been 
admissible. 

3.  In  cross-examination  of  the  witness  Selva^o  the  dis- 
trict attorney  read  to  him  what  purported  to  be  his  answer 
to  a  question  from  his  testimony  given  at  the  coroner's  in- 
quest, for  the  purpose  of  asking  the  witness  if  he  so  stated. 
The  attorney  for  defendant  objected  to  reading  a  part  of  the 
answer  so  given,  and  asked  that  the  whole  of  the  statement 
be  read.  The  court  informed  the  district  attorney  that  he 
could  read  the  portion  to  which  he  desired  to  call  the  atten- 
tion of  the  witness.  The  defendant's  attorney  excepted  to 
the  ruling,  and  now  urges  the  ruling  as  erroneous.  Notwith- 
standing the  ruling  of  the  court  the  district  attorney  said: 
''I  will  give  everything;  I  will  read  from  the  beginning." 
He  then  appears  to  have  continued  reading  the  balance  of 
the  answer,  covering  some  two  folios  of  the  transcript,  and 
questioned  the  witness  about  it.  The  objection  was  not  re- 
newed, and  evidently  the  whole  of  the  answer  given  at  the 
coroner's  inquest  was  read;  at  least  it  is  not  shown  otherwise. 
It  therefore  not  only  appears  that  there  was  no  error  com- 
mitted, but  that  the  contention  is  entirely  without  merit.     It 
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is  due  to  the  business  of  this  court  and  the  orderly  dispatch 
thereof  that  counsel  should  not  insist  upon  error  in  regard 
to  matters  of  such  trifling  import 

4.  It  is  claimed  the  court  erred  in  instructing  the  jury 
that  '4t  is  the  duty  of  every  juror  to  reason  with  his  fellow- 
jurors  to  the  end  that  he  may  join  in  a  lawful  verdict''  The 
instruction  only  stated  to  the  jury  that  which  each  juror  is 
presumed  to  have  kno¥m.  The  court,  in  the  same  instruction 
of  which  the  above  is  an  extract  told  the  jury:  ''The  action 
of  the  other  jurors  in  their  deliberation  should  not  influence 
your  action  as  to  what  your  verdict  should  be  without  your 
judgment  individually  as  a  juror  in  the  case  is  changed  by 
argument  of  your  associates  upon  the  evidence  introduced 
and  the  law  as  given  you  by  the  court  You  are  just  as  much 
entitled  to  your  opinion  as  to  what  the  evidence  and  the  law 
warrants  you  in  doing  in  this  case  as  is  any  other  juror  in  the 
case,  or  all  the  others  combined." 

If  the  contention  of  defendant  is  correct  the  jurors  would 
not  be  required  to  reason  with  each  other  in  their  delibera- 
tions. The  law  requires  that  the  jury  rotire  for  deliberation. 
(Pen.  Code,  sees.  1135-1138.)  Deliberation  means  careful 
consideration  and  examination  of  the  reasons  for  and  against 
a  choice  or  measure.  We  often  speak  of  the  deliberations  of 
a  legislative  body,  of  a  board  or  council,  as  well  as  of  a  jury. 
It  was  the  duty  of  every  juror  to  deliberate,  to  reflect  upon, 
and  reason,  for  the  purpose  of  joining  in  a  lawful  verdict. 

5.  It  is  claimed  that  the  court  erred  in  reading  section 
1105  of  the  Penal  Code  to  the  jury  as  part  of  its  instructions. 
The  section  reads:  ''Upon  a  trial  for  murder,  the  commission 
of  the  homicide  by  the  defendant  being  proved,  the  burden 
of  proving  circumstances  of  mitigation,  or  that  justify  or  ex- 
cuse it,  devolves  upon  him,  unless  the  proof  on  the  part  of 
the  prosecution  tends  to  show  that  the  crime  committed  only 
amounts  to  manslaughter,  or  that  defendant  was  justifiable 
or  excusable."  It  is  said  that  the  killing  was  admitted  by 
defendant  and  he  justified  by  attempting  to  show  that  it  was 
done  in  self-defense,  hence  that  it  was  error  to  teU  the  jury 
that  in  such  case  the  burden  of  proof  shifts  to  the  defend- 
ant The  section  clearly  contemplates  that  in  case  the  homi- 
cide is  proved  or  admitted  the  burden  is  upon  the  defendant 
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to  prove  drcmnstances  of  initigatioii»  or  that  justily  or  excuse 
ity  unless  the  proof  on  the  part  of  the  prosecution  tends  to 
show  that  the  crime  committed  only  amounts  to  manslaughter, 
or  that  defendant  was  justifiable  or  excusable.  And  this  is 
what  the  court  told  the  jury,  and  was  correct  (People  v. 
Hawes,  98  CaL  653,  [33  Pac  791] ;  People  y.  Adams,  137 
CaL  582,  [70  Pac.  662] ;  PeopU  v.  Matihai,  135  Cal.  445,  [67 
Pac.  694].)  The  court  elsewhere  in  its  charge  told  the  jury 
that  the  law  does  not  require  the  defendant  to  establish  his 
defense  beyond  a  reasonable  doubt,  or  even  by  a  preponder- 
ance of  evidence ;  but  that  if  the  evidence  was  such  as  to  cre- 
ate in  the  minds  of  the  jurors  a  reasonable  doubt  as  to  the 
guilt  of  the  defendant  they  should  acquit  him. 

Other  instructions  and  rulings  are  complained  of;  but  after 
examination  we  find  no  prejudicial  error,  and  it  would  serve 
no  useful  purpose  to  further  discuss  them. 

6.  Defendant's  counsel  have  devoted  over  forty  pages  of 
their  printed  brief  to  a  discussion  and  criticism  of  the  man- 
ner of  drawing  the  jury,  and  an  additional  brief  amid  curiae 
has  been  filed,  with  the  names  of  some  fifty  members  of  the 
bar  attached  to  it.  We  do  not  deem  it  necessary  to  discuss 
any  of  the  points  made  in  the  brief,  except  the  single  one 
raised  by  the  record  in  regard  to  the  challenge  to  the  panel. 

The  challenge  interposed  to  the  panel  was  on  ''the  ground 
that  no  jury  had  been  drawn,  nor  had  any  panel  of  jurors 
ever  been  summoned  or  drawn  for  that  purpose,  defendant 
claiming  that  said  section  204  of  the  Code  of  Civil  Procedure^ 
in  so  far  as  it  purports  to  confer  power  on  said  judges  to  draw 
or  cause  to  be  drawn  a  jury  to  try  the  defendant,  is  in  con- 
flict with  the  constitution  of  this  state." 

The  section  referred  to  provides  a  general  rule  to  the  ef- 
fect that  after  the  superior  court  in  January  of  each  year 
has  made  an  order  designating  the  number  of  trial  juron 
that  will  be  required  for  the  transaction  of  the  business  of 
the  court  and  the  trial  of  causes  for  the  ensuing  year,  the 
board  of  supervisors  shall  select  in  the  manner  prescribed  in 
sections  205  and  206  a  list  of  persons,  equal  in  number  to 
that  designated  by  the  court  in  its  order,  to  serve  as  trial 
jurors  during  the  ensuing  year,  or  until  a  new  list  of  jurors 
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shall  be  provided.  Then  follows  the  provision  claimed  to  be 
unconstitational,  to  wit:  ''In  comities  and  cities  and  conn- 
ties  having  a  population  of  one  hundred  thousand  inhabitants 
or  over,  such  selection  shall  be  made  by  a  majority  of  the 
judges  of  the  superior  courts."  If  we  were  considering  alone 
the  merits  of  the  methods  of  selecting  trial  jurors,  we  would 
have  no  hesitation  in  saying  that  the  superior  judges  are  cer- 
tainly as  competent  to  select  the  list  of  trial  jurors  as  the 
boards  of  supervisors.  In  either  case  the  list  must  be  made 
from  i>erBon8  who  are  assessed  on  the  last  preceding  assessment- 
roll,  from  those  who  are  not  exempt  from  serving,  in  posses- 
sion of  their  mental  faculties,  not  infirm  or  decrepit,  of  fair 
character  and  approved  integrity,  and  of  sound  judgment. 
Then  if  any  juror  shall  be  selected  or  listed  who  is  not  com- 
petent, or  does  not  possess  the  necessary  qualifications,  he  may 
be  chaUenged  for  cause.  (Code  Civ.  Proc.,  sees.  601,  602; 
Pen.  Code,  sees.  1071,  1072.) 

A  challenge  to  the  panel  can  be  founded  only  on  a  material 
departure  from  the  forms  prescribed  in  respect  to  the  draw- 
ing and  return  of  the  jury  in  civil  actions,  or  the  intentional 
omission  of  the  sherifil  to  summon  one  or  more  of  the  jurors 
drawn;  and  must  plainly  and  distinctly  state  the  facts  con- 
stituting the  grounds  of  challenge.  (Pen.  Code,  sees.  1059, 
1060.) 

The  challenge,  being  placed  upon  the  ground  that  the  por- 
tion of  the  section  quoted  (Code  Civ.  Proc.,  sec.  204),  in  so 
far  as  it  purports  to  confer  power  upon  the  superior  judges 
to  draw  a  jury,  is  unconstitutional,  we  can  consider  no  other. 
The  questions  as  to  the  work  delegated  to  the  secretary  by 
the  judges  and  as  to  the  qualifications  of  the  jurors  on  the 
list  may  therefore  be  eliminated.  In  fact  such  matters  are 
not  the  ground  of  a  challenge  to  the  panel.  The  fact  that 
some  of  the  jurors  selected  do  not  possess  the  requisite  quali- 
fications is  not  a  ground  of  challenge  to  the  panel,  even  if 
such  ground  had  been  stated  in  the  challenge.  (People  v. 
Young,  108  Cal.  12,  [41  Pac.  281] ;  People  v.  Durrani,  116 
Cal.  194,  [48  Pac.  75].)  It  is  claimed  that  the  said  portion 
of  section  204  of  the  Code  of  Civil  Procedure,  making  it  the 
duty  of  the  superior  judges,  in  counties  having  a  population 
of  one  hundred  thousand  or  over,  to  select  trial  jurors,  con- 
travenes section  25  of  article  IT  of  the  constitution,  which 
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prohibits  the  legislature  from  passing  local  or  special  laws; 
"...  Third — ^Regulating  the  practice  of  courts  of  justice. 
.  .  .  Thirty-third — In  all  other  cases  where  a  general  law  can 
be  made  applicable." 

In  determining  the  question  as  to  the  constitutionality  of 
an  act  of  the  legislature  we  must  remember  that  the  legisla- 
ture is  an  independent  part  of  our  government.  It  is  pre- 
sumed to  have  had  the  constitution  in  mind  when  passing  the 
act  It  is  the  ezi>onent  of  the  popular  will,  and  its  acts  must 
be  treated  with  respect,  reconciled  and  sustained  if  possible. 
A  court  is  never  justified  in  setting  at  naught  the  will  of  the 
legislature  unless  it  is  clearly  repugnant  to  the  constitutiou. 
In  all  cases  of  reasonable  doubt  the  courts  will  not  hold  an 
act  to  be  void  because  of  its  being  unconstitutional.  (Sioch- 
tan  eic.  R.  R.  Co.  v.  City  of  Stockton,  41  CaL  160;  University 
of  Calif omia  v.  Bernard,  57  Cal.  612.) 

Section  204  of  the  CJode  of  Civil  Procedure  was  amended 
in  May,  1876,  so  as  to  authorize  the  district  judges  of  the 
several  districts  in  the  city  and  county  of  San  Francisco,  pro- 
bate judge,  and  judge  of  the  municipal  criminal  court,  or  a 
majority  of  such  judges,  to  select  the  list  of  trial  jurors.  The 
section  was  a  part  of  the  judicial  system  before  the  adoption 
of  the  present  constitution,  which  provides  (art.  XXII,  sec. 
XI) :  "All  laws  relating  to  the  present  judicial  system  of  the 
state  shall  be  applicable  to  the  judicial  system  created  by  this 
constitution  until  changed  by  legislation."  It  has  been  held 
that  the  provision  of  the  section  has  virtually  remained  un- 
changed by  legislation,  and  has  been  kept  in  force  by  the 
express  provisions  of  the  present  constitution.  {People  v. 
OaUagher,  55  Cal.  462;  People  v.  Durrani,  116  Cal.  194,  [48 
Pac.  75].)  As  this  construction  has  been  placed  upon  the 
section  by  the  highest  court  in  the  state,  and  as  the  procedure 
of  selecting  the  list  of  jurors  by  the  judges  in  cities  and 
counties  having  a  population  of  one  hundred  thousand  or  over 
has  been  followed  in  this  state  for  over  a  quarter  of  a  cen- 
tury, we  would  hesitate  long  before  holding  the  section  uncon- 
stitutional at  this  late  day. 

Practice  and  acquiescence  in  the  machinery  provided  for 
by  the  section  as  to  selecting  jurors  for  a  period  of  so  many 
years,  sanctioned  by  the  courts,  furnish  an  almost  irresistible 
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reason  for  not  now  oyertnraing  it.  (Stuart  v.  Laird,  1 
Cranch,  299;  Railroad  Commissioners  v.  Market-Street  By. 
Co.,  132  Cal.  677,  [64  Pac.  1065].)  It  has  been  held  that  the 
justices'  courts  of  the  city  and  county  of  San  Francisco  pro- 
vided for  by  the  act  of  1866  were  continued  in  force  by  virtue 
of  the  quoted  section  of  the  constitution  (Kahn  v.  Sutro,  114 
Cal.  316y  [46  Pac  87] )  ;  and  the  law  relating  appeals  from 
justices'  courts  to  the  county  courts  was  held  to  apply  to  the 
superior  courts.  (Calif omia  Fruit  etc.  Co.  v.  Superior  Court, 
60  Gal.  305.) 

The  contention  is  made  that  the  jury  was  not  drawn  from 
the  jurors  selected  and  listed  for  the  year  1904. 

The  statute  provides  that  an  order  shall  be  made  in  Janu- 
ary of  each  year  designating  the  number  of  trial  jurors  that 
wfll,  in  the  opinion  of  the  court,  be  required  for  the  trans- 
action of  business  during  the  ensuing  year,  and  such  jurors 
shall  ''serve  as  trial  jurors  during  the  ensuing  year,  or  until 
a  new  list  of  jurors  shall  be  provided." 

It  is  undoubtedly  the  proper  construction  of  the  section, 
that  in  any  year  after  the  list  of  jurors  for  such  year  has 
been  ordered  selected  and  returned,  all  jurors  thereafter  im- 
paneled shall  be  selected  from  such  list  It  is  shown  by  the 
bill  of  exceptions  that  ''No  name  on  the  present  panel  of  this 
department  of  the  court  has  been  drawn  from  the  trial  jury- 
box  of  the  year  1904.  They  were  drawn  from  the  jurors  se- 
lected and  listed  by  the  judges  and  put  in  the  trial  jury-box 
for  the  year  1903.'' 

The  code  provides  that  after  a  list  of  jurors  has  been  made 
and  returned,  th^  shall  serve  for  the  "ensuing  year,  or  un- 
til a  new  list  shall  be  provided."  It  does  not  appear  that 
the  list  for  1904  had  been  certified  and  filed  with  the  clerk 
and  the  names  placed  in  the  trial  jury-box,  as  it  is  provided 
shall  be  done  (Code  Civ.  Proc,  sees.  208,  209),  at  the  time 
the  panel  was  returned  from  which  the  jury  was  drawn.  A 
new  list  of  jurors  was  not  provided  for  the  year  1904  within 
the  meaning  of  the  law,  until  the  certified  list  was  placed  in 
the  possession  of  and  filed  with  the  clerk.  It  is  incumbent 
upon  the  party  claiming  error  to  show  it,  as  all  presumptions 
here  are  in  favor  of  the  lower  court.  We  must  hold  the  pro- 
visions of  the  code  as  to  selecting  jurors  directory,  and  give 
them  a  liberal  oonstmction.    A  substantial  compliance  with 
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the   methods   laid    down   by  the   statute  is  all   that  is  re- 
quired. 
The  judgment  and  order  are  affirmed. 

Hall,  J.,  and  Harrison,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  12,  1905,  and  a  petition 
to  have  the  cause  heard  by  the  supreme  court  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
oouzt  on  November  14,  1905. 


[No.  68.    Tint  Appdhtte  DiBtriet.— September  15,  1905.] 

GEOEGB  H.  HOUGHTON,  and  OLIVE  M.  HOUGHTON, 
Eespondents,  v.  MAEKET-STREET  RAILWAY  COM- 
PANY, and  SAN  FRANCISCO  AND  PACIFIC  GLASS 
WORKS,  Appellants. 

NsaUGXKOK— OOIUSIOM  OF  STBBSr-BAILWAT  GAB  WITH  TBUCK — TtfJTJKY 

TO  Passxnosb — ^Pbbsuhftion. — ^In  an  aetion  against  a  street-rail- 
way  eompanj  and  another  eompanj  owning  a  truek,  for  alleged 
negligence  of  each  in  causing  a  eoUision  bjr  which  plaintiff,  a  pas- 
senger on  the  street-car,  was  injured,  there  is  a  presumption  of 
negligence  against  the  defendant  railway  companj  from  the  fact 
of  the  collision. 

Id. — Obdzb  GaAKTDffo  New  Tioax*— Oonvliotino  Evidbngb  as  to  Nksj- 
OKMGB. — ^Where  the  defendants  had  a  yerdiet,  and  a  new  trial  was 
granted  for  insufficiency  of  the  evidence  to  sustain  the  verdict,  the 
order  will  not  be  disturbed  upon  appeal  where  the  evidence  was  con- 
flicting as  to  whether  or  not  the  injury  was  due  to  the  negligence 
of  both  defendants,  and  there  was  sufficient  evidence  to  have  sus- 
tained a  verdict  for  plaintiff,  if  the  jury  had  so  found. 

rn. — Rxvnrw  or  Grounds  vor  Obdeb — ^Dsnial  of  Challenge  of  Jubobs 
VOB  Qa0SI— DiSQUALiFiGATiON. — ^This  oourt  IS  not  limited  to  the 
particular  ground  on  which  the  court  below  granted  a  new  trial, 
but  may  review  the  case  and  sustain  the  order  on  any  ground  as- 
signed. Where  one  of  the  grounds  assigned  was  error  in  denying 
plaintiffs'  challenge  for  cause  interposed  to  jurors,  and  it  appears 
that  they  were  disqualified  as  not  having  been  on  the  last  assess- 
Qt-roU,  the  error  in  denying  the  challenge  is  ground  for  support- 
the  order. 
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Id. — ^'La8T  Assessmxnt-Boll" — Oomfleeed  Boll. — ^The  ''last  aasess- 
ment-rolly "  within  the  meaning  of  the  Btatnte,  ia  the  last  one 
oompleted.  The  assessment-roll  is  not  completed  ontil  certified  by 
the  assessor  and  deHyered  to  the  clerk  of  the  board  of  supervisors. 
The  fact  that  the  jurors  challenged  had  paid  to  the  assessor  taxes 
on  personal  property  assessed  for  the  current  year,  the  assessment- 
roll  including  which  was  not  completed  at  the  time  of  the  trial,  is 
immaterial,  where  their  names  do  not  appear  upon  the  last  ecmi- 
pleted  roll  for  the  prerioos  year. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  the 
City  and  County  of  San  Francisco  granting  a  new  trial. 
John  Hunt»  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  A.  Moore,  and  Stanley  Moore,  for  Market-Street  Bail- 
W9J  Company,  Appellant 

M.  S.  Eisner,  for  San  Francisco  and  Padfio  Glass  Works, 
Appellant 

SuUiyan  ft  Sullivan,  for  Respondents. 

CHIPMAN,  J. — The  plaintiffs,  husband  and  wife,  brought 
this  action  to  recover  damages  for  personal  injuries,  sus- 
tained by  the  wife  through  the  alleged  joint  negligence  of  the 
defendants,  while  she  was  riding  as  a  passenger  on  defend- 
ant railway  company's  car.  The  trial  was  before  a  jury  and 
defendants  had  the  verdict  Plaintiffs  moved  for  a  new  trial 
upon  several  grounds,  of  which  the  following  are  urged:  1. 
Insufficiency  of  the  evidence  to  sustain  the  verdict;  2.  Error 
in  denying  plaintijBEs'  challenge  for  cause  interposed  to  jurors; 
and  3.  Newly  discovered  evidence. 

The  court  granted  plaintiffs'  motion  on  the  ground  of  in- 
sufficiency of  the  evidence  to  sustain  the  verdict  Defendants 
appeal  and  contend  that  the  court  abused  its  discretion  in 
granting  the  motion. 

1.  It  is  well  settied  that  the  appellate  court  is  not  limited 
to  the  ground  on  which  the  trial  court  has  based  its  order, 
but  may  review  the  case  and  sustain  the  order  upon  any  other 
assigned  ground.  {ChurchiU  v.  Floumoy,  127  Cal.  362,  [59 
Pac.  791].)  The  rule  is,  as  conceded  by  appellants,  that  this 
court  will  not  disturb  the  action  of  the  trial  court  in  grant- 
lou.  App.-«r 
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ing  a  motion  for  a  new  trial,  unless  the  evidence  is  free  from 
substantial  conflict  and  the  record  shows  that  the  trial  court 
abused  its  discretion  in  making  the  order.  Appellants  rightly 
state  the  question  to  be  whether  or  not  the  evidence,  viewed 
in  the  light  most  favorable  to  the  plaintifiEs,  would  have  justi- 
fied a  verdict  against  the  defendants. 

2.  Appellants,  however,  contend  for  a  rule  which  we  think 
is  not  sustained  by  authority  or  reason, — ^namely,  that  no  pre- 
sumption of  negligence  arose  against  either  defendant;  citing 
Harrison  v.  Sutter-Street  BaOway  Co.,  134  Cal.  549,  [66  Pac 
787].  That  ease  went  no  further  tiian  to  decide  that  no  pre- 
sumption of  negligence  arose  against  both  def^idants,  it  ap- 
pearing that  the  injury  occurred  to  a  passenger  on  the  rail- 
way company's  car  in  a  collision  with  the  defendant  brew- 
ing company's  wagon.  Ttat  a  presumption  of  negligence 
arose  as  against  the  defendant  railway  company  in  the  present 
case,  see  Osgood  v.  Los  Angeles  Traction  Co.,  137  Cal.  280, 
[92  Am.  St.  Rep.  171,  70  Pac.  169].  See,  also,  Sullivan  v. 
MarheUStreet  By.  Co.,  136  Cal.  479,  [69  Pac.  143]. 

3.  Plaintiff  Mrs.  Houghton  in  the  afternoon  of  August  21, 
1900,  was  a  passenger  on  defendant  railway  company's  car 
which  was  running  along  Haight  Street  easterly  in  the  city 
of  San  Francisco ;  she  occupied  a  seat  near  the  first  stanchion 
on  the  southerly  or  right-hand  side  of  the  dummy  or  open 
portion  of  the  ear;  between  her  and  the  front  of  the  car  on 
her  left  was  another  passenger,  and  on  her  right  were  pas- 
sengers sitting  on  the  same  seat ;  the  car  stopped  on  the  east 
side  of  Webster  Street,  and  while  there  defendant  Pacific 
Qlass  Works'  truck,  drawn  by  two  horses,  passed  the  car  on 
its  southerly  side,  going  in  the  same  direction ;  the  car  started 
forward  and  shortly  attained  its  ordinary  speed  of  eight  miles 
an  hour,  overtook  the  Glass  Works'  truck,  and,  without  slack- 
ening its  speed,  passed  the  hub  of  the  hind  wheel  safely,  but 
the  front  stanchion  collided  with  the  hub  of  the  front  wheel  of 
the  truck  and  cau^t  Mrs.  Houghton's  foot  between  the 
stanchion  and  wheel,  thus  causing  the  injury  complained  of; 
the  collision  occurred  between  Webster  and  Buchanan  streets, 
and  about  one  hundred  or  one  hundred  and  twenty-five  feet 
from  Webster  Street    Defendants'  theoiy  of  the  case  is,  that 


Sept.  1905.]     Houghton  v.  Market-St.  Rt.  Co.  579 

the  injury  was  the  result  of  inevitable  accident;  that  the 
truck  was  moving  along  parallel  with  the  track  at  a  safe 
distance  from  it ;  that  the  driver  of  the  truck  looked  back  and 
saw  the  car  coming,  and  hence  it  was  immaterial  whether  the 
gripman  rang  the  bell  or  not ;  that  as  the  car  came  alongside 
of  the  truck  the  horses  gave  a  sudden  lurch  to  the  left,  towards 
the  car,  and  thus  brought  the  hub  of  the  front  wheel  in  col- 
lision with  the  car  stanchion  and  caused  the  injury ;  that  the 
driver  was  in  perfect  control  of  the  team,  but  its  movement 
to  the  left  was  so  sudden  and  unexpected  that  he  could  not 
check  it  in  time  to  avoid  the  accident.  There  was  some  evi- 
dence tending  to  establish  this  theory.  This  evidence,  how- 
ever, was  in  conflict  with  evidence  tending  to  establish  an  en- 
tirely different  explanation  of  the  accident,  an  explanation 
whidi,  we  think,  would  have  warranted  the  inference  by  the 
jury  that  the  accident  was  the  result  of  the  negligence  of  both 
defendants. 

The  width  of  the  truck  between  the  outer  edges  of  the 
front  wheels  was  six  feet  four  and  one  quarter  inches,  and 
the  distance  between  the  outer  edge  of  the  southerly  track 
rail  and  the  Haight-Street  curb  was  eleven  feet  four  and  one 
half  inches.  The  lower  step  of  the  car  extended  nineteen 
inches  beyond  the  rail  in  a  southerly  direction ;  from  the  outer 
edge  of  the  seat  on  which  Mrs.  Houghton  sat  to  the  outer  edge 
of  the  stanchion  the  distance  was  ten  inches,  and  fastened 
to  the  stanchion  was  a  grab-rail  projecting  three  and  one  half 
inches  further.  The  clear  distance  from  the  stanchion  to  the 
curb  was  ten  feet  two  and  one  quarter  inches.  The  width  of 
the  truck  at  the  edge  of  the  front  wheels  being  six  feet  four 
and  one  quarter  inches,  left  the  driver  three  feet  eight  inches 
clear  space  between  where  Mrs.  Houghton's  feet  were  resting 
and  the  truck,  if  he  had  availed  himself  of  it.  Mrs.  Hough' 
ton  testified:  **I  saw  the  hind  wheel  of  the  truck  first.  The 
hind  wheel  of  the  truck  came  very  close  to  the  lower  edge 
of  the  lower  platform  of  the  ear;  it  almost  touched.  I  re- 
member that  it  almost  touched  my  foot.  After  passing  the 
rear  wheel  of  the  truck  my  foot  was  caught  in  the  front,  be- 
tween the  stanchion  and  the  front  wheel.  I  don't  remember 
much  that  happened  after  that."  There  was  evidence  that 
the  gripman  did  not  slacken  his  speed  until  he  had  p^^-sH 
the  hind  wheel  of  the  truck,  and,  as  some  of  the  witnesses  tes- 
tifiedy  almost  sunultaneouflly  with  the  oollision.    There  was 
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efvidence  also  that  the  gripman  did  not  ring  his  bell  until 
about  the  instant  of  the  collision.  With  a  clear  view  of  the 
track  and  its  proximity  to  the  track  it  was  a  question  of  fact 
whether  the  gripman  was  guilty  of  negligence  in  running 
his  car  at  full  speed  alongside  of  this  truck,  and  also  whether 
he  did  so  without  warning  to  its  driver.  We  think  there  was 
unmistakably  a  conflict  in  the  evidence  as  to  whether  the  rail- 
way company  was  guilty  of  negligence.  The  driver  of  the 
truck  knew  that  the  car  was  behind  and  must  soon  overtake 
him,  for  he  had  just  passed  it  going  in  the  same  direction ;  as 
to  whether  he  looked  back  and  saw  the  car  coming  the  evi- 
dence was  in  conflict  If  the  gripman  had  sounded  a  timely 
warning  the  truck-driver  might  have  pulled  away  from  the 
approaching  car,  but  it  was  a  question  in  the  case  whether, 
knowing  that  the  car  would  soon  be  up  with  him,  he  was 
guilty  of  negligence  in  driving  so  close  to  the  track  when 
there  was  ample  room  to  have  avoided  doing  so.  Further- 
more, there  was  evidence  admitted  as  against  the  Qlass  Works 
defendant  tending  to  show  that  the  driver  of  the  truck  turned 
his  horses  as  if  to  cross  the  track  to  pass  a  laundry  wagon 
that  was  standing  ahead  of  him  and  cm  the  same  side  of  the 
street. 

The  theory  of  inevitable  accident  rested  principally  on  the 
testimony  of  the  driver  of  the  truck,  who  testified  as  to  the 
lurching  of  his  horses  towards  the  car.  As  against  the  Glass 
Works  defendant  a  witness  testified  to  admissions  made  by 
the  truck-driver  which  were  inconsistent  with  the  truth  of  his 
statement  that  the  collision  was  caused  by  the  sudden  move- 
ment of  his  team  towards  the  car  which  he  could  not  control. 

Without  noticing  the  evidence  further,  we  think  it  was  not 
without  substantial  conflict  on  the  question  of  negligence  as 
to  both  defendants  and  that  there  was  sufiScient  evidence  to 
have  sustained  a  verdict  for  plaintiffs  had  the  jury  so  found. 

4.  The  trial  occurred  in  May,  1901.  Two  of  the  jurors,  as 
appeared  from  examination  upon  their  voir  dire,  were  not  on 
the  assessment-roll  for  1900,  but  had  paid  personal  pr()X)orty 
tax  on  property  which  they  owned  on  the  first  Monday  of 
March,  1901.  Both  jurors  were  challenged  for  cause  by  plain- 
tiffs on  the  ground  that  they  were  not  on  the  last  assessment- 
roll.    The  court  overruled  the  ehallenges  and  plaintiffs  ex- 


Sept.  1905.]     Houghton  t;.  Mabkbt-St.  By.  Go.  581 

oepted.  It  appeared  that  plaintiffs  were  obliged  to  and  did 
exercise  all  the  peremptory  challenges  allowed  them  by  law. 
If  the  challenges  interposed  to  these  two  jurors  had  been  al- 
lowed, other  jurors  who  sat  upon  the  jury  might  have  been 
peremptorily  challenged  by  plaintiffs.  {Lonibardi  y.  CaU- 
fomia-Street  R.  B.  Co.,  124  Gal.  311,  [57  Pac,  66],) 

Section  198  of  the  Code  of  Civil  Procedure  provides:  *'A 
person  is  competent  to  act  as  juror  if  he  be:  ...  4.  Assessed 
on  the  last  assessment-roll  of  the  county,  or  city  and  county, 
on  property  belonging  to  him."  Section  199  of  the  Code  of 
Civil  Procedure  provides:  **A  person  is  not  competent  to 
act  as  a  juror:  1.  Who  does  not  possess  the  qualifications 
prescribed  by  the  preceding  section";  and  a  proposed  juror 
lacking  the  prescribed  qualifications  may  be  challenged. 
(Code  Civ.  Proc,  sec.  602.)  The  question  then  is:  Were 
these  jurors  on  the  last  assessment-roll  within  the  meaning 
of  the  statute?  Property  in  possession  or  under  control  of 
a  person  on  the  first  Monday  in  March  at  twelve  o'clock  noon 
is  subject  to  assessment.  (Pol.  Code,  sec  3629.)  The  as- 
sessor must  complete  his  assessmenl^book  ''on  or  before  the 
first  Monday  in  July."  (Pol.  Code,  sec.  3652.)  Tinder  this 
section  the  assessor  may  complete  the  assessment-roU  before 
the  first  Monday  in  Jxdy  of  each  year;  but  it  is  not  claimed 
that  he  had  done  so  in  this  instance;  on  the  contrary,  we 
understand  the  fact  to  be  that  the  assessment-roll  was  not 
oompleted.  All  that  had  happened,  so  far  as  concerned  these 
jurors,  was  that  the  assessor  had  collected  from  them  tax  on 
personal  property  that  might  appear  on  the  assessment-roll 
for  the  year  1901,  when  oompleted.  As  the  trial  took  place 
in  May,  1901,  the  last  assessment-roll  which  was  then  in 
existence  was  that  for  the  year  1900.  This  view  woxdd  seem 
to  be  confirmed  by  an  examination  of  sections  204  and  205 
of  the  Code  of  Civil  Procedure.  It  is  there  provided  that 
jurors  shall  be  selected  in  the  month  of  January  of  each 
year,  and  shall  serve  during  the  ensuing  year,  and  that  per- 
sons thus  selected  shall  be  those  ''who  are  assessed  on  the 
last  preceding  assessment-roll  of  such  county  or  city  and 
county."  In  January,  1901,  the  only  assessment-roll  in  exist- 
ence was  that  for  the  year  1900,  and  the  challenged  jurors 
were  not  on  that  roll,  nor  was  property  at  that  time  assess- 
able for  the  year  1901.    Beading  all  these  sections  together, 
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as  may  be  done,  we  think  the  aasessment-roU  contemplated 
by  the  statute  was  that  for  the  year  1900. 

If  the  assessment-roll  for  any  given  year  has  been  com- 
pleted and  a  juror  is  found  to  be  on  that  roll  as  a  taxpayer 
when  called  to  sit  in  a  case  he  might  with  some  reason  be 
said  to  be  on  the  last  assessment^roll.  Upon  the  point,  how- 
ever, we  express  no  opinion,  as  such  a  case  is  not  before  us. 
But  here  there  was  no  last  assessment-roll,  and  no  completed 
roll  at  all  except  that  for  the  year  1900.  How  can  we  say, 
as  is  contended  by  appellants,  that  the  assessment-roll  for 
1901  was  in  contemplation  of  law  completed  when  we  know 
the  fact  to  be  that  it  was  not  then  completed?  It  was  held 
in  AUen  v.  McKay,  139  CaL  94,  [72  Pac  713],  that  the  tax- 
list  or  assessment-roll,  which  must  be  certified  by  the  assessor 
and  delivered  to  the  clerk  of  the  board  of  supervisors,  is  the 
only  record  of  his  final  judgment  in  respect  to  the  valuation 
of  property.  He  has  no  other  official  record  of  assessments, 
and  until  this  record  is  finally  made  up,  completed,  and  certi- 
fied as  required  by  the  statute  (Pol.  Code,  sec.  3652),  it  is 
entirely  within  the  assessor's  control,  and  may  be  altered  or 
changed  to  conform  to  the  facts ;  until  then  it  cannot  be  said 
that  the  last  assessment-roll  mentioned  in  the  statute  is  in 
existence. 

The  right  of  trial  by  jury  is  a  constitutional  right  given  to 
litigants  in  which  the  persons  called  to  the  jury-box  have  no 
concern  and  in  which  no  right  of  theirs  is  involved.  While 
the  right  of  trial  by  jury,  as  contemplated  in  the  constitu- 
tion, may  not  be  taken  away  by  the  legislature,  it  is  within 
its  power  to  prescribe  the  qualifications  of  jurors.  Litigants 
are  entitled  to  have  remain  in  the  jury-box  such  persons  only, 
if  due  and  timely  objection  be  made,  as  the  statute  declares 
are  qualified  to  sit  as  jurors.  The  challenge  was  for  good 
cause  {People  v.  Thompson,  34  Cal.  671;  code  provisions, 
supra) ;  and  plaintiffs  could  rely  upon  the  error  in  denying 
their  challenge.  {LombarcU  v.  CalifomiO'Street  B.  B.  Co., 
124  Cal.  311,  [57  Pac.  66].) 

The  order  is  aflSrmed. 

Harrison,  P.  J.,  and  Cooper,  J.,  concurred. 
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[No.  M.    First  Appellate  DiBtriet.--8eptember  15,  1905.] 

ALVARETTA  L.  MARCH,  Administratrix  of  William  F. 
March,  Deceased,  Appellant,  v.  S.  BARNBT,  JACOB 
STEEN,  ISAAC  BLUM,  JOSEPH  BLUM,  and  I.  H. 
JACOBS,  Respondents. 

Action  for  Oonvsbsiom — Judoxknt  vob  Damages— Lesser  Liabilxtt 
OF  Owe  DEfENDANT— Patmbmt — Cbxdit  upon  Judgment — Satis- 
FAcnoH. — ^In  an  aetion  for  damages  for  the  wrongful  conversion 
of  plaintiff's  property  hj  sale  thereof  nnder  execution,  found  to  be 
of  the  yalne  of  one  thousand  dollars  at  the  time  of  the  taking,  for 
whieh  sum,  with  interest,  judgment  was  rendered  against  three 
defendants,  while  as  to  a  fourth  defendant  the  judgment  was  lim- 
ited to  a  IsBS  sum,  in  whieh  the  proeeeds  of  sale  had  been  applied 
to  his  use,  after  payment  by  him  of  sueh  less  sum,  the  other  defend- 
ants are  entitled  to  credit  therefor  upon  the  judgment  against 
them,  and  upon  pajrment  of  the  residue  of  one  thousand  dollars, 
with  interest  and  eosts  of  suit,  are  entitled  to  a  satisfaction  of  the 
judgment. 

in. — Benefit  of  Execution  Sale. — The  plaintiff  by  accepting  such  less 
sum  from  one  of  the  defendants  has  availed  himself  to  that  extent 
of  the  benefit  of  the  execution  sale,  and  is  only  entitled  to  the 
residue  to  the  extent  to  which  he  has  been  injured  thereby. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Cruz  County  recalling  and  quashing  an  execution  and  order- 
ing entry  of  satisfaction  of  judgment.  Lucas  F.  Smith, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  D.  Storey,  for  Appellant. 

Dinkelspiel  &  Jacobs,  and  Lindsay  &  Netherton,  for  I.  H. 
Jacobs,  Respondent. 

HALL,  J. — ^This  is  an  appeal  by  plaintiff  from  an  order 
of  the  trial  court  quashing  and  recalling  an  execution  and 
ordering  the  entry  of  satisfaction  of  the  judgment  that  had 
been  rendered  in  favor  of  plaintiff. 

This  action  was  brought  by  William  P.  March,  and  on  his 
death  Alvaretta  L.  March,  as  administratrix  of  his  estate, 
was  substituted  as  plaintiff. 
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In  the  complaint  it  is  alleged  in  substance  that  theretofore 
an  action  had  been  brought  hj  one  Button  against  said  Jacob 
Steen,  as  maker  of  a  certain  promissory  note  and  said  Wil- 
liam F.  March  as  indorser  thereof;  that  an  attachment  had 
been  issued  and  property  of  Steen  levied  upon ;  that  to  secure 
the  release  of  said  property  said  S.  Bamet  and  one  Bowman 
entered  into  an  undertaking  whereby  they  undertook  to  pay 
any  judgment  that  might  be  rendered  against  Steen,  and 
thereupon  the  attachment  was  released*  Subsequently  in  said 
action  judgment  was  recovered  against  Steen,  as  maker,  and 
March,  as  indorser,  for  the  sum  of  $625.97.  Thereupon  Bar- 
net  paid  said  judgment,  and  took  an  assignment  thereof  from 
Button.  Subsequently  Bamet  assigned  said  judgment  to 
Isaac  Blum,  who  shortly  after  assigned  it  to  Joseph  Blum, 
having  first  taken  out  execution  and  placed  the  same  in  the 
hands  of  the  sheriff,  with  instructions  to  seize  and  sell  the 
interest  of  March  in  the  schooner  Ingalls,  which,  under  the 
further  directions  of  Joseph  Blum,  the  sheriff  did,  selling 
the  said  interest  of  March  to  Joseph  Blum  for  seven  hundred 
and  seventy  dollars.  (Said  interest  was  alleged  to  be  of  the 
value  of  fourteen  hundred  dollars,  but  was  found  by  the 
court  to  be  of  the  value  of  one  thousand  dollars.)  Before 
making  the  sale  the  sheriff  demanded  an  indemnifying  bond, 
which  was  given  by  the  Blums  and  I.  H.  Jacobs.  Joseph 
Blum,  on  the  day  of  the  sale,  transferred  his  purchase  to  I. 
H.  Jacobs,  who  at  the  beginning  of  the  suit  still  held  the 
same.  Of  the  amount  realised  on  the  sale  $596  was  credited 
on  the  execution,  the  balance  being  applied  to  costs  of  sale, 
etc. 

Each  of  the  defendants  at  said  sale  and  at  the  time  of  said 
assignment  of  said  judgment  had  notice  of  tiie  relation  that 
Bamet  bore  to  said  judgment,  and  knew  that  he  was  a  surety 
on  said  undertaking  for  the  release  of  the  attachment  on 
Steen 's  property;  that  said  transfers  from  Bamet  to  Isaac 
Blum,  from  Isaac  Blum  to  Joseph  Blum,  and  from  Joseph 
Blum  to  I.  n.  Jacobs,  were  made  with  the  purpose  on  the 
part  of  each  of  the  parties  thereto  to  have  the  said  proper^ 
of  plaintiff  seized  under  said  execution  and  sold  to  reimburse 
Bamet  for  the  amount  he  had  paid  on  the  judgment  against 
Steen ;  that  Steen  instigated  and  aided  and  abetted  the  other 
defendants  in  said  matters,  and  that  all  the  other  defendants 
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actively  participated  therein.     Judgment  was  demanded  for 
fourteen  hundred  dollars,  interest,  and  costs. 

The  court  found  the  facts  as  above  set  forth,  save  that  it 
did  not  find  that  Steen  instigated,  aided,  or  abetted  the  pro- 
ceeding, and  rendered  judgment  for  plaintiff  against  Steen 
for  seven  hundred  and  seventy  dollars,  and  interest  from  the 
date  of  said  sale  and  costs,  but  gave  judgment  for  the  other 
defendants. 

The  defendant  Steen  took  an  appeal  from  the  judgment 
against  him,  and  the  plaintiff  appealed  from  that  portion  of 
the  judgment  in  favor  of  the  other  defendants. 

Upon  the  hearing  of  the  appeal  taken  by  Steen  the  judg- 
ment was  modified  by  reducing  the  amount  to  the  sum  of 
$596,  the  amount  actually  credited  on  the  judgment  (March 
V.  Steen,  114  Cal.  375,  [46  Pac.  152]),  he  being  held  Uable 
upon  the  ground  that  by  the  sale  under  execution  of  prop- 
erty of  plaintiff  and  the  application  of  the  proceeds  to  the 
payment  of  a  judgment  for  which,  as  between  plaintiff  and 
Steen,  Steen  was  primarily  liable,  plaintiff  was  entitled  to 
recover  of  Steen  the  amount  which  he,  plaintiff,  had  in  ef- 
fect paid  on  the  judgment  against  Steen. 

Steen  promptly  paid  this  judgment  to  one  Devoe,  the  as 
aignee  thereof. 

Subsequently  the  appeal  of  plaintiff  as  against  Bamet,  the 
Blums,  and  Jacobs  was  decided,  and  judgment  ordered  upon 
the  findings  against  said  last-named  defendants  for  one  thou- 
sand dollars,  the  value  of  the  property  of  plaintiff  which  it 
was  determined  had  been  wTongly  seized  and  sold  by  these 
defendants,  and  interest  from  the  date  of  the  sale  and  costs. 
(March  v.  Bamet,  121  Cal.  419,  [66  Am.  St.  Rep.  44,  53  Pac. 
933].)  Upon  the  entry  of  judgment  in  the  trial  court  plain- 
tiff caused  execution  to  issue  for  the  full  amount  thereof, 
giving  no  credit  for  the  amount  that  had  previously  been 
paid  by  Steen,  and  levied  on  property  of  this  respondent, 
I.  H.  Jacobs. 

Jacobs  moved  the  court  to  recall  said  execution,  and  be- 
fore the  hearing  of  the  motion  paid  to  the  sheriff  the  balance 
due  on  such  judgment,  after  deducting  from  the  amount  of 
the  judgment  entered  against  Bamet,  the  Blums,  and  Jacobs 
the  amount  theretofore  paid  by  Steen.  The  court  granted 
the  motion,  and  ordered  the  entry  of  full  satisfaction  of  the 
judgment. 
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The  appellant  claims  the  right  to  collect  the  full  amonnt 
of  the  judgment  entered  against  the  co-defendants  of  Steen 
without  giving  any  credit  for  the  amount  paid  by  Steen, 
while  the  respondent  claims  that  he  is  entitled  to  a  credit  for 
the  amount  paid  by  his  co-defendant  Steen. 

This  latter  contention  we  think  to  be  correct.  The  action 
was  brought  to  recover  damages  resulting  to  plaintiff  from 
the  wrongful  taking  of  his  property.  It  was  found  that  the 
property  taken  was  of  the  value  of  one  thousand  dollars.  As 
a  result  of  the  litigation  between  these  parties,  it  has  finally 
been  adjudicated  and  determined  that  plaintiff's  property 
was  wrongfully  taken  and  converted  to  his  damage  in  the 
sum  of  one  thousand  dollars,  tiie  value  of  the  property  at 
the  time  of  the  conversion,  and  interest  from  said  time.  It 
has  also  been  determined  that  Bamet,  the  two  Blums,  and 
Jacobs  are  jointly  and  severally  liable  to  plaintiff  for  the 
entdre  amount  of  such  damage,  while  Steen  is  liable  only  to 
the  extent  to  which  the  proceeds  of  the  property  wrongfully 
converted  were  applied  to  his  use.  Notwithstanding  the 
form  in  which  the  judgment  was  finally  entered, — $596 
against  Steen,  and  one  thousand  dollars  against  Bamet, 
Blum,  and  Jacobs, — ^it  is  plain  from  the  entire  record  that  it 
is  but  one  judgment  for  one  thousand  dollars  damages,  for 
which  Barnet,  the  Blums,  and  Jacobs  are  liable  for  the  entire 
amount  and  Steen  for  $596  only.  Plaintiff  has  now  been 
paid  the  one  thousand  dollars  which  the  court  determined 
to  be  the  full  value  of  his  property  wrongfully  converted, 
together  with  interest  from  the  date  of  conversion  and  costs 
of  suit.  By  collecting  from  Steen  the  $596  realized  from  the 
execution  sale,  he  has  availed  himself  to  that  extent  of  the 
benefit  of  that  sale. 

The  orders  are  affirmed. 

Harrison,  P.  J.,  and  Cooper,  J.,  concurred. 

A  petition  to  have  the  cause  heard  by  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  suprejne  court  on  November  14,  1905. 
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[No.  48.     Ftot  AppeDate  Distriet.— September   15,   1905.] 
W.  FBESE,  Bespondent,  v.  J.  J.  MOORE,  Appellant 

Gbakfis  or  YxBSiir— ComaEULOT  vob  Lxtmbd— Asbionment.— A  contract 
to  diarter  a  ▼oopel,  and  fay  the  owners  to  fnmish  lumber  for  freight 
at  a  fixed  price  per  thousand,  is  assignable  without  the  consent  of 
the  owners.  Although  the  assignor  is  not  released  by  the  assign- 
ment from  the  burden  of  the  contract,  the  assignee  takes  all  of  the 
ii|^its  fSrom  the  assignor  thereunder. 

bd — OomBnmthTKim  or  AssiONiaitT — OBUOiLTiOM  or  Assiomzb. — ^Where 
ite  assignee  as  a  reeharterer,  in  eonsideiation  of  the  assignment, 
agned  to  pay  a  higher  than  the  contract  rate  to  the  assignor, 
ho  is  under  an  implied  obligation  to  carry  out  the  contract  pur- 
ehftsed,  and  to  act  in  good  faith  with  the  assignor. 

J^ — Bbb^oh  or  I>UTT  BY  AssiONXB — ^Belease  or  Owners — New 
CHAsna. — Where  ss  the  result  of  the  breach  of  duty  by  the  as- 
signee to  comply  with  the  ^erms  of  the  contract,  the  owners  as- 
sumed to  cancel  it,  and  the  assignee  thereafter  without  the  assigTior's 
consent  released  the  owners  from  the  original  contract,  and  took 
a  new  and  different  contract,  though  such  release  concludes  the 
assignor,  the  assignee  is  directly  liable  to  him  for  the  consideration 
agreed  to  be  paid,  and  cannot  evade  such  liability  by  reason  of  ttie 
release  or  of  the  failure  of  the  owners  through  his  fault  to  carry 
out  the  original  contract 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  Connty  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  B.  Youngy  for  Appellant 

Nathan  H.  Frank,  and  S.  Bloom,  for  Respondent 

COOPER,  J. — ^Appeal  from  judgment  in  favor  of  plaintiff 
and  from  an  order  denying  defendant's  motion  for  a  new 
triaL 

The  facts  ux>on  which  the  question  as  to  whether  or  not 
the  defendant  is  liable  are  in  substance  as  follows:  On  No- 
vember 3,  1897,  the  plaintiff  (as  party  of  the  second  part) 
altered  into  a  contract  with  the  Brunette  Sawmill  Company 
(as  party  of  the  first  part),  by  the  terms  of  which  plaintiff 
chartered    from    said    company    the    American    barkentine 
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Wrestler  for  a  voyage  from  Prazer  River  in  British  Colum- 
bia to  Premantle  in  Australia.  The  company  agreed  to  fur- 
nish for  plaintiflf  to  said  vessel  at  designated  loading-place 
or  places  a  full  cargo  of  sawed  lumber  at  the  basis  price 
of  seven  dollars  net  for  rough  merchantable,  payable  when 
cargo  should  be  loaded.  The  charter  party  or  contract  con- 
tained the  following  clauses : — 

"The  said  party  of  the  second  part  agrees  to  pay  to  said 
party  of  the  first  part,  or  agent,  for  the  use  of  said  vessel 
during  the  voyage  aforesaid,  in  cash  without  discount,  at 
current  rate  of  exchange  on  day  of  settlement,  on  the  right 
and  true  delivery  of  cargo  at  port  of  discharge,  for  each  one 
thousand  feet  board  measure  of  lumber  and/or  timber  deliv- 
ered at  fifty  (50/—)  sterUng." 

"Vessel  to  pay  a  commission  at  port  of  loading  of  (5)  five 
per  cent  on  amount  of  charter,  in  IT.  S.  gold  coin,  at  the  ex- 
change of  $4.86  per  £  sterling  to  W.  Prese  &  Co.,  or  order, 
to  be  consigned  to  charterer's  agent  at  port  of  discharge, 
(inward  only)  free  of  commission  at  port  of  discharge." 

"While  at  Puget  Sound  or  British  Columbia,  as  above, 
vessel  to  be  consigned  to  charterer's  agent,  outward,  and  if 
in  ballast  also  inward,  free  of  commission,  but  paying  them 
usual  fee  for  doing  custom-house  business  (not  to  exceed 
$25),  and  also  to  dear  in  the  name  of  charterer." 

"To  the  true  and  faithful  performance  of  each  and  all  of 
the  foregoing  agreements,  we,  the  said  parties,  do  hereby 
bind  ourselves,  our  heirs,  executors,  administrators  and  as- 
signs, each  to  the  other  in  the  penal  sum  of  estimated  amount 
of  charter, ^^ 

The  above  shows  not  only  a  charter  party,  but  a  contract 
by  the  owners  of  the  vessel  to  furnish  a  cargo  of  lumber  for 
the  vessel  at  a  specified  rate  per  thousand  feet,  and  by  plain- 
tiff to  pay  not  only  the  freight  as  per  the  charter  party,  but 
seven  dollars  per  thousand  for  the  cargo  of  lumber  when 
loaded  on  the  vessel. 

On  December  4,  1897,  without  the  consent  of  the  company, 
the  plaintiff  agreed  to  recharter  to  defendant  the  vessel,  and 
assign  the  contract  and  charter  party  on  the  following  terms : 
"57/6  to  Premantle,  West  Australia,  other  terms  as  per 
original  charter  party,  copy  herewith,  combined  with  the 
cargo  of  lumber,  at  the  basis  price  of  $7.00  net  for  rough 
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merchantable,  difference  of  freight  between  the  above  and  the 
original  rate  of  50/ — to  be  paid  to  ns  in  cash  on  completion 
of  loading,  less  the  nsnal  6^%  (six  and  one  half  per  cent).'' 

On  December  9,  1897,  the  plaintiff  wrote  to  the  mill  com- 
pany informing  it  of  the  transfer  to  defendant  of  the  charter 
party  and  the  cargo,  and  in  the  letter  stated  as  the  reason 
for  the  transfer:  ''We  did  so  because  our  constituents,  not 
knowing  your  mill  and  the  quality  of  lumber  you  turn  out, 
instruct  us  to  draw  only  80%  of  the  f.  o.  b.  price,  leaving 
20%  guarantee  of  good  delivery.  We  decline  to  entertain 
this  proposition." 

December  14th  the  company  wrote  to  plaintiff  acknowledg- 
ing the  receipt  of  his  letter  and  stated  to  plaintiff,  ''but  can- 
not consent  to  tihe  transfer  of  the  charter  party.  However, 
as  the  party  who  purchased  the  cargo  has  refused  to  comply 
with  the  terms,  we  will  release  you  from  the  charter  party, 
as  the  owners  of  the  Wrestler  contemplate  selling  her  on  her 
arrival  here." 

On  December  21,  1897,  the  plaintiff  again  wrote  to  the 
company,  declining  to  accept  the  release  from  the  charter 
party,  and  calling  attention  to  the  fact  that  he  had  sold  to 
the  defendant,  and  in  the  letter  stated,  "We  of  course  are 
responsible  to  you  for  the  strict  fulfillment  of  contract  as 
signed  by  us.*' 

December  21,  1897,  the  defendant  wrote  to  the  company 
informing  it  of  the  transfer  by  plaintiff  of  the  charter  party 
and  the  right  to  the  cargo  of  lumber  to  him,  and  asking  for 
certain  changes  as  to  freight  rates  and  place  where  the  vessel 
was  to  land.  On  the  receipt  of  the  above  letter,  December 
23d,  the  company  telegraphed  to  defendant:  "We  canceled 
charter  on  14th  instant  with  Frese  aeooont  purchaser  refus- 
ing cargo  on  our  terms." 

Defendant  immediately  tel^fraphed  to  the  company  that 
he  held  indorsed  charter  party  and  had  purchased  cargo, 
and  that  the  charter  must  be  carried  out.  On  the  following 
day,  December  24th,  the  company  again  telegraphed  to  de- 
fendant, stating:  "Prese  cannot  recharter  without  our  con- 
sent, which  we  refuse.     Charter  canceled." 

Defendant  then  on  the  same  day  wrote  the  company,  call- 
ing attention  to  the  various  correspondence  and  telegrams, 
and  stated  that  he  had  purchased  the  cargo  and  the  charter 
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party  from  plaintiff,  and  in  the  letter  said:  ''What  you 
mean  by  stating  that  Frese  &  Company  could  not  recharter 
the  vessel  without  your  consent  is  a  conundrum  to  us ;  a  char- 
ter party  can  be  transferred  the  same  as  any  other  negotiable 
document,  be  it  promissory  note,  bill  of  exchange  or  anything 
else,  and  is  an  every-day  occurrence,  and  till  we  received  your 
message  we  never  heard  of  the  right  to  do  so  being  ques- 
tioned, and  we  cannot  think  that  you  were  serious  in  believ- 
ing that  such  could  not  be  done.  .  .  .  Trusting  that  you  will 
understand  your  position,  and  that  there  will  be  no  more 
difficulty  and  annoyance  about  the  transaction,  we  are,''  etc 

On  the  28th  the  defendant  again  wrote  to  the  company 
inclosing  specifications  for  the  cargo,  and  insisting  on  the 
company  keeping  its  contract,  and  in  the  letter  defendant 
said:  ''This  morning  we  are  in  receipt  of  your  wire  as  fol- 
lows: 'Wrestler  awaiting  your  orders  to  load,  we  refuse  sell 
cargo  on  terms  made  Frese,  he  having  already  cancded.'  To 
say  that  we  are  surprised  at  your  actions  in  this  matter 
would  be  putting  it  mildly;  and  that  any  responsible  and 
respectable  institution  would  try  the  various  ways  that  you 
have  tried  to  get  out  of  this  contract  is  astonishing.  First  it 
is  one  thing,  and  then  it  is  another,  one  of  which  is  as  flimsy 
as  the  other;  in  fact  your  own  telegrams  to  us  would  show 
in  a  court  of  justice  that  you  yourselves  know  that  you  had 
no  grounds  wherewith  to  cancel  the  charter  party  or  the 
lumber  contract  with  Frese  &  Co." 

On  January  I,  1898,  the  lumber  company  wrote  to  defend- 
ant acknowledging  telegrams  and  letters,  and  stating  that  it 
eould  not  agree  with  defendant,  and  continuing:  "However, 
we  cannot  supply  the  cargo  your  specifications  call  for  and 
wired  you  as  follows:  'Refuse  to  supply  cargo;  will  charter 
you  "Wrestler**  to  Sydney  at  38/ — .  You  buy  cai^  in 
Vancouver,  and  give  you  option  for  recharter  coals  from 
Sydney,*  which  we  think  is  a  very  fair  offer.  Our  mill  is 
shut  down  at  present  undergoing  repairs." 

On  January  8,  1898,  defendant  wrote  to  the  company 
agreeing  to  charter  the  Wrestler  on  certain  terms  named  in 
the  letter,  to  load  at  Hastings  Mills,  Vancouver  to  Sydney, 
and  in  this  letter  defendant,  without  consulting  plaintiff, 
stated:  **And  we  agree  to  release  both  the  'Wrestler*  anr! 
the  Brunette  Saw  Mill  Company  from  all  our  interests  in 
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the  charter  party  entered  into  with  W.  Prese  &  Co.,  for  a 
voyage  to  Fremantle,  under  date  November  3d,  1897,  as  well 
as  our  interests  in  the  cargo  of  lumber  which  went  with  the 
charter  party." 

Defendant,  after  releasing  the  sawmill  company  from  the 
first  charter  party  and  contract,  entered  into  a  new  charter 
party  with  the  company  by  which  he  shipped  to  Sydney  in- 
stead of  Fremantle  564,000  feet  of  lumber,  which  at  the  rate 
of  profit  per  thousand  that  Frese  &  Co.  would  have  made, 
had  the  defendant  held  the  sawmill  company  to  its  contract, 
would  amount  to  $961.08,  being  the  amount  with  interest  for 
which  plaintiff  recovered  judgment. 

We  are  of  opinion  that  plaintiff  was  entitled  to  judgment. 
HQs  charter  party  and  agreement  to  purchase  lumber  were 
property  which  he  had  a  right  to  sell  upon  such  terms  as  he 
saw  fit  Defendant  purchased  the  charter  party  and  right 
to  purchase  the  cargo  of  lumber  for  a  consideration  which 
he  agreed  to  pay.  The  consideration  was  the  difference  in 
the  freight  rate  in  the  original  charter  party  and  the  rate 
named  in  the  recharter.  Defendant  has  not  paid  plaintiff. 
He  purchased  plaintiff's  property  and  must,  under  the  cir- 
cumstances, pay  the  amount  he  agreed  to  pay. 

The  charter  paiiy  and  contract  did  not  require  any  per- 
sonal skill  on  the  part  of  plaintiff,  was  one  the  covenants  of 
which  the  defendant  could  perform  as  well  as  plaintiff,  and 
was  transferable.  (Civ.  Code,  sees.  1044, 1459 ;  Cutting  Pack- 
ing Co,  V.  Packers'  Exchange,  86  Cal.  574,  [21  Am.  St  Rep. 
63,  25  Pac.  52].)  It  was  not  necessary  for  the  plaintiff  to 
obtain  the  consent  of  the  company  in  order  to  transfer  ttie 
charter  party  and  contract.  Of  course,  the  burden  of  the 
obligations  could  not  be  transferred  without  the  consent  of 
the  company.  (Civ.  Code,  sec.  1457;  Cutting  Packing  Co. 
V.  Packers'  Exchange^  supra.)  Plaintiff  did  not  attempt  to 
transfer  the  burden  of  the  obligations,  but  took  the  pains  to 
inform  the  company  that  he  was  responsible  for  the  strict 
fulfillment  of  contract  signed  by  him. 

Defendant,  by  the  assignment  of  the  charter  party  and 
contract,  assumed  its  burdens  on  his  part  as  to  plaintiff. 
Plaintiff  was  not  released  by  the  company,  and  was  still 
responsible  to  the  company  as  surety  to  the  effect  that  the 
defendant  would  faithfully  carry  out  the  charter  party  and 
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There  was  an  implied  contract  on  the  part  of  defendant  to 
plaintiff  that  he  would  carry  out  the  plaintiff's  contract 
which  he  had  purchased.  (Cutting  Packing  Co.  v.  Packers^ 
Exchange,  supra.) 

The  indorsement  and  transfer  of  the  contracts  to  defend- 
ant transferred  all  of  the  plaintiff's  rights  thereunder.  (Civ. 
Code,  sec.  1459;  Myers  v.  South  Feather  W.  Co.,  10  Cal.  579; 
McCarthy  v.  Tecarte  L.  etc.  Co.,  110  CaL  691,  [43  Pac.  391] ; 
Allen  V.  Randolph,  4  Johns.  Ch.  692.) 

It  follows  that  when  defendant  released  the  company,  the 
release  was  conclusive  as  to  plaintiff.  Plaintiff  could  not 
maintain  an  action  against  the  company  upon  obligations 
which  he  had  transferred  and  assigned  to  defendant.  His 
remedy,  therefore,  was  against  defendant.  After  having 
transferred  the  obligations  to  defendant  for  a  valuable  con- 
sideration, defendant  could  not  relieve  himself  of  the  pay- 
ment of  the  consideration  by  releasing  the  company.  De- 
fendant contends  that  he  was  not  liable  to  plaintiff  for  the 
freight  under  the  recharter  and  assignment  until  the  cargo 
was  delivered,  and,  as  it  was  never  delivered,  and  the  com- 
pany refused  to  deliver  it,  the  event  never  happened  upon 
which  defendant's  liability  depended.  It  is  a  conclusive 
answer  to  this  contention  that  defendant,  by  his  own  act, 
released  the  company  from  its  obligation  to  deliver  the  cargo 
of  lumber.  Defendant  will  not  be  allowed  to  take  advantage 
of  his  own  wrong.  By  his  own  act  he  prevented  the  perform- 
ance of  the  obligation  of  the  company  to  deliver  the  lumber, 
and  the  plaintiff  is  entitled  to  all  the  benefits  he  would  have 
obtained  if  the  contract  had  been  performed  by  the  company. 
(Civ.  Code,  sec.  1512.) 

If  the  defendant  had  not  released  the  company,  and  if 
after  due  diligence  on  his  part  he  had  failed  to  enforce  the 
contract  with  the  company,  a  different  question  would  be 
presented;  but  after  plaintiff  sold  to  defendant  the  charter 
party  and  contract  for  a  consideration  the  defendant  was 
bound  to  act  in  the  utmost  good  faith  in  the  matter. 

The  judgment  and  order  are  affirmed. 

Hally  J^  and  Harrison,  P.  J.,  concurred. 
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[No.  46.    FiiBt  Appellate  Di8triet.--8eptember   15,   1905.] 

MAEIA   PELBGRINELLI  et  aL,  AppeUants,  v.  MoCLOUD 
RIVER  LUMBER  COMPANY,  Respondent 

JlTDGlOCNT   BT    DXTAUI^— YaO^TIOH — EXCUSIBLS    NEGLSOT— DiSCBXTICm. 

— An  order  Taeating  a  judgment  snifered  l^  default  on  the  ground 
of  the  excusable  negleet  of  the  defendant  ie  addressed  to  the  dis- 
eretion  of  the  court,  and  win  not  be  disturbed  where  no  abuse  of 
discretion  appears.  The  discretion  of  the  court  is  best  ezereiBed 
when  it  tends  to  bring  about  a  judgment  on  the  merits  of  the  eon- 
troYerB7  between  the  parties. 

IDw — ^PiAiMTiFrs  MOT  Imjttbxd. — Where  a  proper  affidavit  of  merits  was 
shown,  and  an  answer  tendered  with  an  offer  of  a  speedy  trial  on 
the  merits,  and  the  plaintiffs  made  no  claim  that  they  would 
suffer  any  loss  or  injury  by  reason  of  the  setting  aside  of  the 
default,  or  that  they  would  be  depriyed  of  any  right  by  an  early 
trial  of  the  cause,  and  the  order  was  made  upon  terms,  the  terms 
must  be  deemed  an  ample  compensation  to  them  for  inconyenienco 
and  delay  in  being  put  to  a  second  hearing  of  the  case. 

AnriDAviT  UPON  Intormatiom  and  Bbluef. — Though  the  code  au- 
thorizes allegations  of  a  pleader  to  be  made  upon  information 
and  belief,  an  afSdarit  which  is  to  be  used  as  eyidence  must  be 
positive  and  direct,  and  facts  purporting  to  be  stated  therein  upon 
information  and  belief  are  not  to  be  considered. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  vacating  a  judgment  by 
default.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Sullivan  &  Sullivan,  and  Theodore  J.  Roche,  for  Appellant 

E.  S.  Pillsbury,  and  Pillsbury,  Madison  &  Sutro,  for  Re- 
spondent. 

HARRISON,  P.  J.— Judgment  in  favor  of  the  plaintiffs 
was  rendered  herein  upon  the  default  of  the  defendant  for 
failure  to  answer  the  complaint.  Upon  the  motion  of  the 
defendant  the  court  made  an  order  setting  aside  the  default 
and  judgment  upon  the  payment  by  the  defendant  to  the 
plaintiffs  of  one  hundred  and  fifty  dollars  within  ten  days 
from  the  date  of  the  order.  From  this  order  the  plaintiffs 
have  appealed. 

IGU.  App^-n 
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The  defendant  is  a  corporation  engaged  in  operating  a 
lumber-mill  in  Siskiyou  County,  and  the  present  action  is  to 
recover  damages  sustained  by  the  plaintiffs  as  the  personal 
representatives  of  one  Amateo  Pelegrinelli  by  reason  of  his 
death  in  May,  1900,  alleged  to  have  resulted  from  the  negli- 
gence of  the  defendant  The  action  was  commenced  Febru- 
ary 6,  1902,  and  the  default  of  the  defendant  for  want  of 
appearance  was  entered  February  25th,  and  judgment 
thereon  was  rendered  March  17,  1902.  The  motion  to  set 
aside  the  default  was  noticed  March  25th,  and  on  March 
28th  the  court  made  the  above  order. 

In  NicoU  V.  Weldan,  130  Cal.  666,  [63  Pac  63],  it  was 
said:  ''The  granting  or  denying  a  motion  to  set  aside  the 
default  of  the  defendant  is  so  largely  a  matter  of  discretion 
with  the  trial  court  that  unless  it  is  clearly  made  to  appear 
that  there  has  been  an  abuse  of  this  discretion  this  court 
declines  to  set  aside  its  order.  Especially  are  we  indisposed 
to  review  its  action  when  it  has  set  aside  the  default  and  it 
does  not  appear  that  the  plaintiff  has  sustained  any  preju- 
dice thereby.  The  discretion  of  the  court  is  best  ejcercised 
when  it  tends  to  bring  about  a  judgment  upon  the  merits  of 
the  controversy  between  the  parties."  (See,  also,  Melde  v. 
Reynolds,  129  Cal,  308,  [61  Pac.  932];  O'Brien  v.  Leack, 
139  Cal.  220,  [96  Am.  St.  Rep.  105,  72  Pac.  100 i] ;  Savings 
Bank  v.  ScheU,  142  Cal.  505,  [76  Pac.  250].) 

Error  is  never  presumed,  and  the  burden  of  showing  an 
abuse  of  discretion  on  the  part  of  the  trial  court  is  always 
upon  the  appellant.  As  in  the  case  of  a  finding  of  fact  by 
that  court,  if  there  was  any  evidence  before  it  which  by  rea- 
sonable construction  will  support  its  order  its  action  will  be 
upheld.  If  the  facts  presented  to  it  are  such  that  reasonable 
minds  might  reach  different  conclusions  thereon,  the  appel- 
late court  will  not  disturb  the  conclusion  reached  by  the  trial 
court.  The  rule  is  the  same  whether  the  motion  is  granted 
or  denied  by  the  trial  court.  An  examination  of  the  cases 
dted  by  the  appellants  will  show  that  in  all  of  them  the 
action  of  the  trial  court  has  been  affirmed,  with  the  excep- 
tion of  two  or  three  eases,  in  which  the  default  of  the  party 
was  clearly  attributable  to  pure  neglect  on  his  part  and  with- 
out any  showing  of  an  excuse. 

The  death  of  Pelegrindli  occurred  in  May,  1900,  and  in 
June  of  that  year  the  defendant  was  informed  by  certain 
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attorneys  of  their  purpose  to  institute  an  action  against  it 
in  behalf  of  the  present  plaintiffs ;  and  thereupon  the  defend- 
ant made  preparation  for  the  defense  of  such  action  by  ob- 
taining statements  of  those  having  knowledge  of  the  facts  con- 
nected with  the  death,  and  by  procuring  photographs  of  the 
locality.  No  action  was  brought  at  that  time,  but  on  Febru- 
ary 6,  1902,  other  attorneys  commenced  the  present  action. 
At  the  hearing  of  the  motion  to  set  aside  the  default  it  was 
■hown  by  affidavits  presented  on  behalf  of  the  defendant  that 
at  the  time  the  action  was  commenced  and  for  some  time 
prior  thereto  the  defendant  held  a  policy  of  insurance  with 
an  insurance  company,  by  the  terms  of  which  that  company 
agreed  to  defend  it  against  all  actions  of  the  character  of 
the  present  one.  The  summons  and  complaint  in  this  action 
were  not  served  until  February  10th,  but  on  the  morning  of 
February  7th  the  president  of  the  defendant  saw  a  notice  in 
a  San  Francisco  newspaper  that  the  action  had  been  com- 
menced, and  he  immediately  sent  for  the  agent  of  the  insur- 
ance company  and  informed  him  thereof,  and  with  him  went 
over  the  case  and  the  matters  and  facts  connected  with  it  an^ 
with  the  defense  thereto;  and  the  said  agent  then  and  there 
agreed  with  the  president  that  the  insurance  company  would 
appear  in  said  action  through  its  regular  attorneys  on  behalf 
of  the  defendant  and  defend  the  same,  and  take  entire  charge 
of  said  defense.  At  the  same  time  the  president  delivered 
to  the  said  agent  all  of  the  aforesaid  photographs  and  state- 
ments of  witnesses.  Nothing  was  said  between  them  with 
reference  to  the  sununons  or  complaint  in  the  action,  or  with 
reference  to  the  service  of  the  same,  or  when  the  insurance 
company  would  appear  therein  on  behalf  of  the  defendant; 
but  the  president  states  in  his  affidavit  that  he  understood 
and  believed,  from  the  statement  of  the  agent,  that  the  in- 
surance company  won^l  forthwith  or  within  a  few  days  there- 
after enter  an  appearance  in  the  action,  or  arrange  with  the 
attorneys  for  the  plaintiffs  with  reference  thereto,  and  would 
take  all  steps  necessary  or  proper  for  its  defense  in  said 
action;  and  that  from  that  time  until  after  he  had  learned 
that  judgment  had  been  rendered  herein  he  believed  that 
said  company  had  appeared  in  the  action  or  arranged  for  an 
appearance,  and  had  done  or  were  doing  everything  neees- 
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sary  or  proper  for  the  defense  of  the  company.  The  suju- 
moss  and  eomplaint  were  served  upon  the  secretary  of  the 
defendant,  and  were  by  him  immediately  delivered  to  the 
president,  who  placed  them  in  a  drawer  in  his  office  where 
they  remained  until  after  he  learned  of  the  entry  of  the  judg- 
ment He  also  states  that  he  had  no  notice  or  knowledge 
that  the  defendant's  default  had  been  taken,  or  any  trial  of 
the  action  had,  until  after  the  judgment  had  been  entered. 
The  agent  of  the  insurance  company,  in  his  affidavit,  cor- 
roborates the  affidavit  of  the  president,  except  that  he  states 
that  in  the  interview  of  February  7th  he  meant  by  his  prom- 
ise and  agreement,  and  thought  that  the  president  under- 
stood and  believed  that  he  meant,  that  no  appearance  would 
be  entered  in  the  action  or  steps  taken  by  the  insurance  com- 
pany on  behalf  of  the  defendant  until  after  the  service  of  the 
summons  and  complaint  and  notice  thereof  was  given  to  the 
insurance  company ;  but  he  also  stated  that  nothing  waa  said 
between  them  with  reference  thereto. 

An  affidavit  of  merits  was  made  on  behalf  of  the  defend- 
ant, and  also  an  offer  to  file  a  verified  answer  forthwith  and 
proceed  at  once  to  the  trial  of  the  action,  and  to  comply  with 
any  order  as  to  terms  that  the  court  might  deem  reasonable 
aa  a  condition  for  setting  aside  the  default  and  judgment. 

It  sufficiently  appeared  from  these  affidavits  that  the  de- 
fendant had  been  advised  and  believed  that  it  had  a  good 
and  substantial  defense  to  the  plaintiff's  action  upon  the 
merits,  and  that  it  had  made  preparations  for  such  defense, 
and  intended  to  defend  the  action,  and  for  that  purpose  had 
secured  the  aid  of  the  insurance  company.  We  cannot  say 
that  it  would  have  been  an  unreasonable  inference  by  the 
trial  court  from  the  affidavits  that  upon  the  interview  be- 
tween the  president  of  the  defendant  and  the  agent  of  the 
insurance  company  he  honestly  and  in  good  faith  understood 
and  believed  that  that  company  would,  without  any  further 
notice  or  request  on  his  part,  take  all  necessary  steps  for  the 
defense  of  the  action ;  and  in  support  of  the  order  appealed 
from  it  will  be  assumed  here  that  that  court  did  make  such 
inference.  It  may  be  conceded  that  it  would  have  been  an 
act  of  prudence  on  his  part,  when  he  received  the  copy  of 
the  summons  and  complaint,  to  have  delivered  them  to  the 
insurance  company;  but  if  he  had  the  right  to  believe  and 
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did  believe  that  the  insurance  company  would  enter  its  ap- 
pearance and  defend  the  action  irrespective  of  any  service  of 
the  summons,  his  failure  to  give  the  copies  to  it  cannot  be 
held  to  have  been  attributable  to  any  carelessness  or  inatten- 
tion. Whatever  omission  there  was  must  be  regarded  as  an 
excusable  neglect.  "Section  473  of  the  Code  of  Civil  Pro- 
oedure  is  a  remedial  provision,  and  is  to  be  liberally  con- 
strued so  as  to  dispose  of  all  cases  upon  their  substantial 
merits  and  to  give  to  the  party  claiming  in  good  faith  to 
have  a  substantial  defense  to  the  action  an  opportunity  to 
present  it"  (NkoU  ▼.  WMUm,  130  CaL  666,  [63  Pac. 
631.) 

The  policy  of  insurance  hdd  by  the  defendant,  which  was 
introduced  on  behalf  of  the  plaintiffis,  in  which  there  is  a 
provision  requiring  the  holder  of  the  policy,  whenever  an 
action  should  be  brought  against  it,  to  forward  immediately 
to  the  office  of  the  company  the  summons  or  other  process  as 
soon  as  the  same  should  be  served  upon  it,  cannot  be  con 
sidered  in  determining  whether  there  was  negligence  on  the 
part  of  the  defendant,  inasmuch  as  this  policy  was  not  issued 
until  after  the  default  had  been  entered  in  this  action.  The 
affidavit  of  one  of  the  plaintiffis  to  the  effect  that  at  the  time 
of  the  accident  the  defendant  held  another  policy  from  the 
same  company  containing  a  similar  provision,  was  not  en 
titled  to  be  considered  by  the  court,  for  the  reason  that  it 
purported  to  be  only  an  affidavit  that  the  affiant  had  been 
informed  and  believed  that  such  was  the  case.  The  code 
authorizes  allegations  of  a  pleader  to  be  made  upon  informa- 
tion and  belief;  but  an  affidavit  which  is  to  be  used  as  evi- 
dence must  be  positive  and  direct  The  action  of  the  court 
is  to  be  based  upon  facts  which  may  be  presented  to  it,  and 
not  upon  the  belief  of  the  affiant  (See  Gay  v.  Torrance, 
145  Cal.  144,  [78  Pac.  540] ;  Thompson  v.  HigginboUom,  18 
Kan.  42.) 

The  plaintiffii  made  no  claim  that  they  would  suffer  any 
loss  or  injury  by  reason  of  setting  aside  the  default,  nor  did 
it  appear  that,  upon  an  acceptance  of  the  defendant's  offer 
to  have  the  case  set  down  for  trial  at  an  early  day,  they 
would  not  be  able  to  fully  present  their  cause  of  action,  or 
that  they  would  be  deprived  of  any  right  The  terms  im- 
posed by  the  court  must  be  deemed  an  ample  compensation 
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for  the  ineonyenience  and  delay  incident  upon  being  reqnired 
to  try  the  case  again* 
The  order  is  affirmed. 

Cooper,  J^  and  Hall,  J.,  eonenrred. 


fVp.  67.    FIrtt  Appellate  District— Septonber  16,  1900.] 

MARY  LYNDE  CRAIG,  SAMUEL  LYNDE  FOSTER,  and 
MARION  B.  FOSTER,  Respondents,  v.  G.  P.  GRAY, 
and  H.  GRAY,  Appellants. 

UnIiAWTUL  DBTAINKB — TkKMINATION  of  IjBASI— PLSADIKG — NonCB  NOT 

Bequibed. — ^In  an  aetion  for  unlawfol  detainer  of  real  property 
wrongfully  detained  by  a  lessee  after  the  expiration  of  the  terms 
of  the  lease,  without  consent  of  the  lessors,  the  complaint  need 
not  allege  either  a  three  days'  notiee  to  quit  or  a  thirty  days' 
notice  to  terminate  the  lease. 
Id. — SupPOBT  OF  Findings  and  Judoioent — ^Immaterial  Omission  to 
Find. — Where  the  findings  made  are  sustained  by  the  eWdenee 
and  support  a  judgment  rendered  in  favor  of  two  of  the  plaintiffs, 
the  failure  to  find  upon  an  issue  as  to  the  title  of  a  third  plaintiff, 
in  whose  favor  no  title  was  proved,  is  immaterial,  as  the  proper  find- 
ing upon  such  issue  against  such  title  could  not  change  the  judg- 
ment rendered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial    Frank  H.  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt. 

Fisher  Ames,  for  Appellants. 

Leonard  Stone,  and  Mary  Lynde  Craig,  for  Respondents. 

HALL,  J. — ^The  plaintiflBs  Mary  Lynde  Craig  and  Samuel 
Lynde  Foster  recovered  judgment  against  defendants  for 
the  possession  of  certain  premises,  together  with  the  sum  of 
fifteen  hundred  dollars  damages,  with  interest  and  costs,  in 
an  action  of  unlawful  detainer. 
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The  defendants  have  appealed  from  an  order  denying  their 
motion  for  a  new  trial,  and  from  so  much  of  the  judgment 
as  awards  damages,  but  not  from  that  portion  which  awards 
possession  of  the  premises  to  plaintifb. 

Appellants  urge  that  ''the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action/'  and  contend  that 
the  complaint  should  contain  an  allegation  of  the  giving  of 
ii  notice  to  quit.  But  the  complaint  in  this  case  alleges  a 
holding  over  without  the  permission  of  the  landlord  or  his 
successor  in  estate  after  the  expiration  of  the  term  fixed  in 
the  lease.  As  alleged  in  the  complaint,  by  express  provisions 
of  said  lease,  the  term  thereof  expired  on  the  first  day  of 
December,  1901.  In  such  a  case  neither  a  three  days'  notice 
to  quit  nor  a  thirty  days'  notice  of  the  termination  of  the 
lease  is  required.  (Code  CJiv.  Proc,  sec.  1161,  subd.  1.  See 
Church  V.  Quan  Wo  Chung  &  Co.,  91  Cal.  583,  [28  Pac.  45] ; 
Canning  v.  FibxLsh,  77  Cal.  196,  [19  Pac.  376] ;  Stoppkamp 
V.  Mangeot,  42  Cal.  322 ;  McKxsick  v.  Ashby,  98  Cal.  424,  [33 
Pac.  729] ;  Perrine  v.  league,  66  CaL  446,  [6  Pac.  84].) 

The  court  found  that  the  defendants,  after  the  expiration 
of  the  terms  fixed  in  the  lease,  continued  in  possession  of  the 
premises  without  permission  of  the  plaintiffis,  or  either  of 
them;  and  the  appellants  urge  that  the  evidence  shows  that 
appellants  retained  possession  of  the  premises  with  the  con- 
sent of  plaintiffs.  In  this  connection  it  may  be  noted  that 
defendants  in  their  answer  deny  that  they  remained  in  pos- 
session of  the  premises  at  all  after  the  termination  of  the 
lease.  But  passing  this  point  the  evidence  was  sufficient  to 
warrant  the  court  in  finding  that  defendants  remained  in 
possession  after  the  termination  of  their  lease  without  the 
permission  of  the  plaintiffs. 

The  premises  wer<^  leased  to  defendants  by  Mary  L. 
Craig  and  Samuel  L.  Foster  for  the  purpose  of  being  used 
by  defendants  to  take  rock  therefrom.  During  the  last  five 
years  of  the  term  the  rental  was  two  hundred  and  fifty  dol- 
lars per  month,  payable  in  advance,  and  the  term  expired 
December  1,  1901.  Mary  L,  Craig  testified  that  she  ctiled 
at  the  office  of  the  Grays  on  November  9th  preceding  the 
expiration  of  the  lease  to  see  if  they  wished  to  renew  the 
lease,  but  they  did  not  come  to  any  terms.  The  Grays  offered 
one  hundred  dollars  per  month  and  ten  cents  per  yard  for  all 
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over  one  thousand  yards.  She  told  them  she  wanted  two 
hundred  and  fifty  dollars.  She  again  visited  Mr.  Gray's 
oflSce  December  2d  to  order  them  to  take  up  their  tracks. 
She  said,  *'You  were  at  work  to-day  and  yesterday  drilling 
and  taking  stone  away,"  and  he  said,  **Why,  I  thought  the 
lease  did  not  expire  until  the  12th  of  December."  She  said, 
''It  expired  on  the  1st.  Either  I  wanted  the  rent  or  the  tracks 
removed." 

She  next  called  December  13th  to  see  why  they  continued 
work  without  paying,  and  they  offered  her  one  hundred  and 
fifty  doUars  and  a  certain  royalty,  which  she  did  not  accept. 

She  returned  on  the  16th  of  December  "to  find  out  if  pos- 
sible why  they  are  at  work  without  paying,  and  I  got  no 
satisfaction."  She  further  said,  ''I  have  not  given  them 
permission  or  consented  to  their  working  on  any  part  of  that 
block,  nor  approved  of  it,  nor  given  the  least  intimation  of  a 
permission." 

The  evidence  clearly  shows  that  the  defendants  never  con- 
sented to  pay  the  two  hundred  and  fifty  dollars  per  month 
which  she  demandei,  and  she  never  consented  that  they  con- 
tinue in  possession  and  take  rock  from  the  premises  unless 
they  would  consent  to  her  terms. 

Appellants  contend  that  "the  court  erred  in  finding  that 
the  plaintiff,  Samuel  Lynde  Foster,  was  entitled  to  any  judg- 
ment whatever  against  the  defendants,  it  having  been  al- 
leged that  before  the  termination  of  said  written  lease,  he 
had  transferred  all  his  interest  in  the  said  premises  to  Marion 
B.  Foster,"  and  also  that  the  court  erred  in  finding  that 
Marion  B.  Foster  had  no  interest  in  the  said  premises.  These 
two  points  may  be  considered  together. 

The  complaint  alleges  the  making  of  the  lease  by  Mary 
Lynde  Craig  and  Samuel  Lynde  Foster,  as  lessors,  to  the 
defendants,  and  after  proper  allegations  of  the  entry  under 
the  lease  and  the  holding  over  it  is  alleged  that  Samuel  Lynde 
Foster  by  gift-deed  conveyed  all  his  interest  in  the  premises, 
before  December  1,  1901,  to  Marion  B.  Foster.  This  latter 
allegation  was  by  the  defendants  denied,  and  the  record 
shows  no  evidence  was  introduced  on  the  issue. 

The  court  did  not  expressly  find  as  to  whether  or  not 
Samuel  Lynde  Foster  did  convey  to  Marion  B.  Foster,  but 
did  find  that  Marion  B.  Foster  had  no  interest  in  said  prem- 
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This  may  be  conceded  to  be  a  conclusion  of  law  only. 

The  findings  that  were  made  support  the  judgment,  which 
is  in  favor  of  Mary  Lynde  Craig  and  Samuel  Lynde  Poster. 
Inasmuch  as  the  defendants  denied  the  allegation  of  the  con- 
veyance from  Samuel  to  Marion  and  there  was  no  evidence 
introduced  on  the  issue  thus  presented,  the  court  would  have 
been  obliged  to  find,  if  it  had  made  a  finding  on  the  issue  at 
all,  that  no  such  conveyance  had  been  made.  This  would  not 
have  changed  the  judgment  at  all.  The  failure  to  expressly 
find  on  this  issue  did  not,  therefore,  prejudice  defendants. 

In  Southern  Pacific  B.  J2.  Co.  v.  Whitaker,  109  Cal.  268, 
[41  Pac.  1083],  it  was  said:  ''But  conceding  that  there 
should  have  been  a  special  finding  as  to  the  assessment  and 
payment  of  taxes,  still  it  clearly  appears  from  the  evidence 
that  if  such  a  finding  had  been  made  it  must  have  been  in 
favor  of  defendants.  And  this  being  so  the  plaintiff  was  in 
no  way  prejudiced  by  the  failure,  and  the  judgment  cannot 
be  reversed  on  this  ground."  (Citing  Hutchings  v.  Castle, 
48  Cal.  152;  People  v.  Center,  66  Cal.  551,  [5  Pac.  263,  6  Pac. 
481] ;  Murphy  v.  Bennett,  68  Cal.  528,  [9  Pac.  738] ;  Wins- 
low  V.  Oohransen,  88  Cal.  450,  [26  Pac.  504].) 

In  this  case,  if  the  court  had  found  that  a  conveyanee  had 
been  made  from  Samuel  Lynde  Foster  to  Marion  B.  Foster, 
the  judgment  against  the  defendants  would  have  been  the 
same,  but  would  have  been  in  favor  of  Mary  Lynde  Craig  and 
Marion  B,  Foster,  while  if  the  court  had  found  that  no  such 
conveyance  had  been  made,  which  as  before  stated  is  the 
only  finding  that  on  the  record  before  us  could  have  been 
properly  made,  the  judgment  would  still  be  against  the  de- 
fendants but  in  favor  of  Mary  Lynde  Craig  and  Samuel 
Lynde  Foster,  which  is  the  judgment  rendered.  Marion  B. 
Foster  is  not  complaining,  but,  as  one  of  the  respondents, 
is  asking  this  court  to  affirm  the  judgment. 

We  find  no  error  prejudicial  to  defendants,  and  the  judg- 
ment and  order  are  affirmed. 

Cooper,  J»,  and  Harrison,  P.  J^  concurred. 
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[No.  47.    First  Appellate  District.— September  19,   1905.] 

MARY   L.   PAESONS,   Respondent,   v.   LOUISA    SILVA, 
and  PRANK  SILVA,  Appellants. 

GONTRAOT     TO     BSMOTB     MOBTQAGS-LlBN — ^ACHON     TOR     BBXA.O0S — SUT- 

FicnENCT  OF  OoMFUONT. — ^A  complaiBt  in  an  action  npon  a  eontraet 
executed  b^  a  husband  and  wife  to  remove  a  mortgage-Uen,  which 
alleges  that  the  mortgage  was  fraudulently  executed  hj  the  husband 
under  a  power  of  attorney  from  plaintiff  executed  for  a  different 
purpose,  that  he  appropriated  the  proceeds  to  his  own  use,  that 
the  contract  was  executed  to  prevent  legal  proceedings  by  plaintiff 
against  the  husband,  that  the  contract  was  broken,  and  that  plain- 
tiff's title  was  lost  under  foreclosure  of  the  mortgage,  and  claiming 
damages  for  its  alleged  value,  states  a  cause  of  action. 

Id. — Consideration — Fobbea&ance — ^Monxt  Received  akd  Appbopbi- 
ATED. — The  complaint  shows  a  sufBcient  consideration  for  the  con- 
tract sued  upon,  both  in  the  agreement  to  forbear  legal  proceedings 
against  the  husband  in  regard  to  the  iniquitous  transaction  alleged 
and  to  the  money  received  and  appropriated  by  the  husband  to  his 
own  use. 

Id. — Support  op  Findinos — Besponsibhitt  op  Husband— Coi«puotimq 
Evidence. — Where  there  is  evidence  tending  to  support  all  of  the 
findings  for  the  plaintiff,  and  the  evidence  was  substantially  con- 
flicting as  to  whether  the  husband  or  an  attorney  associated  with 
him  in  business,  and  who  prepared  the  papers,  received  the  money, 
but  the  testimony  of  the  latter,  that  he  received  the  cheek  and 
that  the  money  was  immediately  turned  over  to  the  defendant 
husband,  taken  in  connection  with  the  fact  that  defendants  by 
signing  the  contract  sued  upon  acknowledged  the  husband's  liability 
to  remove  the  mortgage-lien,  amply  sustains  the  finding  for  plaintiff 
on  that  question. 

Id. — ^Lsgal  Llabiutt  op  Plaintipp  on  Mortgage — ^Eqititabix  Lia- 
bility OP  Dependant. — ^It  is  immaterial  whether  plaintiff  by  giving 
a  power  of  attorney  to  raise  funds  on  mortgage  to  carry  on  an  ap- 
peal, if  taken,  and  not  to  be  used  unless  the  appeal  was  taken,  of 
which  notice  to  the  contrary  was  given,  made  herself  legally  liable 
to  the  mortgagee.  It  is  sufficient  that  as  between  herself  and  her 
attorney  in  fact  she  was  not  in  equity  bound  by  it,  but  he  was,  and 
acknowledged  himself  to  be  so  bound  by  executing  the  agreement 
sued  upon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala 
raeda  County.     S.  P.  Hall,  Judge. 

Tbe  facts  are  stated  in  the  opinion  of  the  ooupt 
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E.  A.  Holman,  and  Judson  M.  Davis,  for  AppellantB. 

David  Mitchell,  Robert  L.  McKee,  and  N.  J.  Donovan,  toot 
Respondent. 

COOPER,  J. — ^Appeal  from  judgment  on  a  bill  of  exe^yp- 
tions. 

The  amended  complaint  alleges  in  substance:  That  on  the 
twenty-first  day  of  December,  1895,  the  plaintiff  was  the 
owner  of  a  tract  of  land  described  in  the  complaint  of  the 
value  of  six  hundred  doUars,  upon  which  she  desired  to 
socure  a  loan  of  five  hundred  dollars  for  the  purpose  of 
enabling  her  tx)  appeal  to  the  supreme  court  from  a  judg- 
ment rendered  against  her  in  the  superior  court  of  Alameda 
County;  that  she  consulted  defendant  Frank  Silva,  who  was 
acting  as  a  loan  agent,  in  regard  to  obtaining  a  loan  upon 
the  said  real  estate,  and  at  Silva 's  request  and  by  his  advice 
she  executed  an  instrument,  making  him  her  attorney  in  fact 
for  tlie  purpose  of  executing  a  mortgage  upon  the  property 
and  securing  the  loan,  and  at  the  same  time  plaintiff  deliv- 
ered to  Silva  her  title  papers ;  that  it  was  the  agreement  that 
the  money  should  not  be  borrowed,  nor  the  mortgage  exe- 
cuted, except  for  the  purpose  of  obtaining  money  by  which 
plaintiff  could  esLTvy  on  the  contemplated  appeal,  and  if 
plaintiff  should  subsequently  decide  to  abandon  the  appeal 
the  defendant,  Silva,  was  not  to  proceed  further  with  the 
loan;  that  subsequently,  on  the  twenty-fourth  day  of  Janu- 
ary, 1896,  the  plaintiff  decided  to  abandon  the  contemplated 
appeal  and  so  notified  Silva,  and  demanded  of  him  that  the 
power  of  attorney  be  canceled  and  her  title  papers  sur- 
rendered, but  Silva  stated  to  plaintiff  that  he  could  not  find 
the  power  of  attorney  nor  the  title  papers;  that  prior  to 
January  24,  1896,  said  Silva  had,  under  the  said  power  of 
attorney,  and  without  plaintiff's  knowledge,  executed  a  note 
and  mortgage  upon  said  land  to  one  Rauer  for  five  hun- 
dred dollars,  which  sum  defendant  Silva  received  and 
appropriated  to  his  own  use,  no  part  of  which  was  received 
by  plaintiff;  that  the  mortgage  and  power  of  attorney  were 
not  placed  of  record  until  about  six  months  after  the  mort- 
gage was  executed,  and  plaintiff  then  for  the  first  time  dis- 
covered the  fact,  and  thereupon  immediately  went  to  defend- 
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ant  Frank  Silva  for  an  explanation,  and  he  denied  that  he 
ever  executed  the  note  and  mortgage,  or  that  he  ever  re- 
ceived the  five  hundred  dollars,  or  that  he  knew  anything 
about  the  placing  of  the  power  of  attorney  or  mortgage  upon 
record;  that  afterwards,  when  threatened  with  l^ral  pro- 
ceedings by  plaintiff,  in  order  to  satisfy  her  and  to  get  her 
to  forbear  such  contemplated  proceedings,  defendants,  who 
are  husband  and  wife,  executed  an  agreement  in  writing  of 
which  the  following  is  a  copy,  to  wit: — 

^'Whereas,  I,  Frank  Silva,  some  time  ago  was  appointed 
under  power  of  attorney  to  act  for  M.  L.  Parsons  in  respect 
of  certain  property  situate  in  Tulare  County,  being  a  ranch 
there  claimed  by  her,  and  whereas  said  power  of  attorney 
authorized  F.  Silva  to  borrow  certain  money  to  carry  on  an 
appeal  by  said  M.  L.  Parsons  to  the  Supreme  Court,  and 
whereas  Mrs.  Parsons  notified  said  Silva  not  to  proceed  fur- 
ther in  respect  of  said  appeal,  and  also  notified  one  Burns 
therein  acting  as  counsel  and  adviser;  And  whereas  it  now 
appears  on  record  against  said  property  a  mortgage  for 
!^500.00,  it  is  hereby  declared  by  said  Silva  that  no  such  sum 
was  ever  raised  or  paid  to  him  either  personally  or  as  acting 
ander  said  power  of  attorney  or  otherwise;  and  that  if  said 
mortgage  exists,  or  is  recorded  as  aforesaid,  same  is  in  fraud, 
and  void  for  want  of  consideration  and  authority.  Be  it 
therefore  witnessed,  that  we,  the  undersigned,  do  jointly  and 
severally  guarantee  to  said  M.  L.  Parsons  (in  consideration 
that  she  is  in  no  way  responsible  for  same)  to  investigate 
and  clear  from  the  records  said  mortgage  in  order  that  she 
may  be  in  the  same  position  in  respect  of  said  property  as 
when  she  granted  said  power  of  attorney  to  said  Silva;  and 
we  will  pay  Mr.  Mitchell  all  his  charges  for  attorney  fees 
and  costs  of  clearance. 

''Witness  our  hands  and  seal  this  16th  day  of  September, 
1896. 

"Frank  Sh^va. 

**LouiSA  Silva." 

That  plaintiff  relied  upon  defendants  to  carry  out  said 
contract  and  clear  the  records  of  said  mortgage,  aU  of  which 
they  failed  to  do,  and  by  reason  of  said  failure  the  said  mort- 
gage was  foreclosed,  and  the  said  property  sold  azid  loit  ta 
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plaintiff  without  any  fault  on  her  part ;  that  defendants  have 
never  redeemed  said  property,  nor  restored  it  to  plaintiff, 
nor  paid  her  its  value  or  any  sum  or  at  all;  that  by  reason 
of  the  said  failure  of  defendants  to  keep  the  said  contract 
and  clear  the  records  of  said  mortgage,  as  they  agreed  to  do, 
plaintiff  has  lost  her  proper^  and  been  damaged  in  the  sum 
of  six  hundred  dollars. 

The  demurrer  was  properly  overruled.  The  consideration 
for  the  agreement  was  that  plaintiff  would  forbear  to  insti- 
tute legal  proceedings  in  regard  to  an  iniquitous  transaction 
by  Frank  Silva,  the  husband  of  defendant  Louisa  Silva;  and 
not  only  this,  but  the  mon^  which  Frank  Silva  had  received 
and  appropriated  to  his  own  use  was  a  consideration  for  the 
agreement 

The  findings  are  supported  by  the  evidence.  It  may  be 
that  Burris,  who  was  associated  with  defendant  Frank  Silva 
in  business,  and  who  prepared  the  papers,  appropriated  the 
money  and  that  Frank  Silva  did  not  receive  any  part  of  it, 
but  as  to  this  the  evidence  is  squarely  in  conflict.  Burris 
testified  that  he  received  the  check,  and  ^^the  money  was 
immediately  turned  over  to  Mr.  Silva."  Taking  the  testi- 
mony of  Burris  in  connection  with  the  fact  that  defendants, 
by  signing  the  written  agreement,  practically  acknowledged 
the  liability  of  defendant  Frank  Silva,  the  finding  of  the 
court  is  amply  supported.  The  question  as  to  whether  or 
not  plaintifi:  was  responsible  for  the  mortgage  is  iTmnjitArifti 
She  had  made  herself  responsible  to  the  mortgage  by  exe- 
cuting the  power  of  attorney.  As  between  herself  and  c](3- 
fendant  Frank  SUva  she  was  not  responsible  for  it, — that  ib, 
she  was  not  in  equity  bound  for  it^  but  Silva  was,  and  ac- 
knowledged himself  to  be  so  bound  by  executing  the  agree- 
ment 

The  judgment  is  affirmed. 

Harrison,  P.  J.,  and  Hall,  J.,  concurred. 


606  BissELL  V.  FoBBEa  [1  Cal.  App. 

[No.  52.    First  Appellate  District. — September  19,  1905.] 

WILLIAM  C.  BISSELL,  AppeUant,  v.  SHERIDAN 
FORBES,  LOUISE  MILLS  FORBES  et  aL,  Respond- 
ents. 

Pboiossort  Note— -Ikstallmkntb — Statute  of  Liicitations.— Where  k 
pTomiBBory  note  is  payable  in  monthlj  installments,  the  statute  of 
limitations  begins  to  nm  against  each  installment  from  the  time 
when  an  action  might  ha^e  been  brooj^t  npon  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  AUr 
meda  County.    S.  P.  Hall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  C.  Bissell,  for  Appellant 

Wright  &  Wright,  for  Respondents. 

COOPER,  J. — ^Action  to  recover  on  a  promissory  note,  and 
to  obtain  a  decree  of  foreclosure  of  a  mortgage  given  as  secur^ 
ity  therefor. 

The  court  below  held  that  the  promissory  note,  except  the 
last  installment,  was  barred  by  the  statute  of  limitations, 
and  gave  judgment  for  the  last  installment  only,  with  a 
decree  of  foreclosure.  From  this  judgment  plaintiff  prose- 
cutes  this  appeal 

The  sole  question  here  is  as  to  the  construction  to  be  placed 
upon  the  promissory  note,  which  reads  as  follows : — 
"$482.40.  San  Pranoisco,  Cau,  Oct.  27th,  1893. 

"On  or  before  three  years  after  date  for  value  received,  we 
promise  to  pay  to  Wm.  C.  Bissell,  or  order,  the  sum  of  four 
hundred  eighty-two  and  40/100  (482.40)  dollars  in  United 
States  gold  coin  with  interest  at  the  rate  of  eight  per  cent 
per  annum,  payable  monthly.  Payments  shall  be  made  as 
follows:  Eighty  ($80)  dollars  on  the  first  day  of  November, 
1893,  and  the  balance  in  monthly  installments  of  not  less 
than  twelve  and  50/100  ($12.50)  dollars  including  interest 
and  principal,  on  the  first  day  of  each  and  every  month 
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thereafter  until  both  principal  and  interest  are  fully  paid 
This  note  is  secured  by  a  mortgage  bearing  even  date  here- 
with. 

"Shertoan  Pobbbs, 

** Louise  Mnxs  Forbes." 

The  action  was  commenced  October  16,  1900,  and  in  time 
if  the  whole  of  the  note  became  due  October  27,  1896,  and 
not*  before,  but  not  otherwise.  The  note  was  made  in  con- 
templation of  all  the  payments  being  made  within  three  years 
after  its  date,  but  it  contains  the  express  agreement  that 
eighty  dollars  was  to  be  paid  November  1,  1893,  and  $12.50 
on  the  first  of  each  and  every  month  thereafter.  There  is 
no  ambiguity  as  to  this.  The  parties  agreed  to  it,  and  it  is 
not  for  the  courts  to  make  contracts  for  them.  It  is  ele- 
mentary that  the  statute  of  limitations  commences  to  run 
from  the  time  an  action  might  be  brought.  If  the  first  in- 
stallment, eighty  dollars,  was  not  paid  November  1,  1893, 
the  plaintiff  could  immediately  have  commenced  an  action 
to  recover  said  amount,  and  to  foreclose  his  mortgage  to  that 
extent,  and  so  of  the  $12.50  due  December  1,  1893,  and  of 
each  subsequent  installment.  It  is  precisely  as  though  a 
promissory  note  had  been  given  for  the  eighty  dollars,  and 
for  each  payment  of  $12.50.  The  defendants  agreed  to  pay 
the  whole  sum  on  or  before  three  years  from  date,  but  they 
agreed  to  pay  the  separate  installments  at  the  times  pro- 
vided for  in  the  note. 

The  meaning  of  the  language  is  plain.  Defendants  under- 
stood what  they  had  agreed  to  do,  and  plaintiff  must  be 
presumed  to  have  known  the  time  when  the  installments  of 
the  note  matured.  (Ewer  v.  Myrick,  55  Mass.  16;  Orattan 
V.  Wiggins,  23  Cal.  16.)  The  result  is  unfortunate  for  plain- 
tiff, but  we  cannot  relieve  him  on  the  ground.  If  the  defend- 
ants desire  to  shield  themselves  by  the  statute  of  limitations, 
they  have  the  right  to  do  so. 

The  judgment  is  affirmed. 

Harrison,  P.  J.,  and  Hall,  J.,  ooneurred. 
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[No.  59.    FixBt  AppeHate  Distriet.— September  19,  1905.] 

EDWARD     E.    DODGE,    Respondent,    v.    BOARD    OF 
POLICE  COMMISSIONERS  et  aL,  Appellanls. 

NCAMDAinre — BTATUCT  OY   LiMITAnONS — ^BXZNBTATEMSMT   OY   POXJCKICAH 

DisiossxD. — ^An  application  for  a  writ  of  mandate  to  eompel  the 
police  commiBBioners  of  the  eltj  and  eountj  of  Ban  Franeieeo  to 
reinstate  a  patrolman  of  the  i>oliee  foree  dismined  bj  them  nearlgr 
nine  jean  prior  to  the  application  ia  barred  by  subdiriBion  1  of 
section  338  and  hj  leetion  843  of  the  Oode  of  GItU  Procedure, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eoort 

Franklin  K.  Lane,  City  Attorney,  for  Appellants. 

T.  C.  West,  and  H.  M.  Owens,  for  Bespondent 

COOPER,  J. — ^Application  for  writ  of  mandate. 

The  petition  alleges  that  the  defendants,  acting  as  the 
board  of  police  commissioners  of  the  city  and  county  of  San 
Francisco,  did  on  or  about  the  twelfth  day  of  June,  1893, 
dismiss  the  plaintiff  from  his  position  of  patrolman  of  the 
police  force  of  the  dty  and  county  of  San  Francisco.  The 
petition  for  the  writ  was  filed  March  6,  1902. 

In  the  case  of  Janes  v.  Board  of  Police  Commissioners, 
141  Cal.  96,  [74  Pac.  696],  an  action  similar  to  the  present, 
it  was  held  that  the  cause  of  action  was  barred  by  subdi- 
vision 1  of  section  338  of  the  Code  of  Civil  Procedure,  and 
also  by  section  343  of  the  Code  of  Civil  Procedure.  That 
case  was  followed  and  approved  by  this  court  in  FarreU  v. 
Board  of  Police  Commissioners,  filed  May  24,  1905,  ante^ 
p.  5,  [81  Pac.  674]. 

Under  the  authority  of  these  cases  the  judgment  in  thL 
case  is  reversed. 

Harrison,  P.  J.,  and  Hall,  J.,  concurred. 
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[No.  61.    First  Appellate  DistTict. — September  20,  1905.] 

D.  E.  PEERY,  AppeUant,  v.  J.  NOONAN  LOAN  COM- 
PANY, Respondent 

Assumpsit— Yalux  of  Sxsyiges  —  Ooniijoting  Evidxkcb — Qbdxb 
Gkantino  New  Tbial. — In  an  action  of  {usumpsit  where  the  evi- 
dence was  BubetantiaUy  eonilieting  ae  to  the  value  of  the  semees 
rendered,  the  trial  court  was  justified  in  granting  a  new  trial  for 
insufficiency  of  the  evidence  to  sustain  the  verdict  of  the  jurj. 

I&. — ^Pboposxd  STATKiaMT— Admission  and  Gonsxnt — Buxsvxd  Objxo- 
noN — ^Pbiskntation  without  NoncB. — ^Where  the  correctness  of 
a  proposed  statement  on  motion  for  new  trial  was  admitted,  and  a 
consent  given  that  it  might  be  settled,  reserving  only  the  right  to 
object  that  the  statement  was  not  presented  in  time,  without  reserv- 
ing any  right  to  be  present  at  the  settlement,  the  right  to  propose 
amendments  to  the  statement  was  waived,  and  the  moving  party 
was  authorized  to  present  the  statement  for  settlement  without 
notice  to  the  other  party. 

Id. — Bights  of  Judos — Showing  of  Objbotidns — ^Buuire  and  Ezgkp- 
TiON  to  bi  Inoobpokated  in  Statxmxnt.^ — The  judge  who  settled 
the  statement  was  not  required  to  enter  upon  a  personal  investiga- 
tion of  the  sufficiency  of  the  objection  which  the  opposite  party 
had  "reserved  the  right"  to  make,  but  was  at  liberty  to  assume 
that  as  he  had  failed  to  specify  any  fact  or  reason  in  support  of 
the  objection,  and  did  not  appear  to  make  it,  it  was  without 
foundation.  Any  matter  in  support  of  it,  with  a  ruling  and  excep- 
tion thereupon,  should  have  been  incorporated  by  the  objecting 
party  in  the  statement,  and  made  part  of  the  record.  Any  ruling 
upon  the  objection  cannot  be  deemed  excepted  to,  and  any  matter 
of  objection  outside  of  the  statement  cannot  be  considered. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  CSty 
and  County  of  San  Francisco  granting  a  new  triaL  John 
Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Prank  W.  Sawyer,  for  Appellant. 

Walter  E.  Dom,  for  Bespondenl 

HARBISON,  P.  J. — This  action  was  brought  to  recover 
the  value  of  services  rendered  by  the  plaintiff  to  the  defend- 
ant during  the  two  years  prior  to  the  commencement  of  the 
action,  the  amount  claimed  being  six  thousand  dollars.  The 
eause  was  tried  by  a  jury,  and  a  verdict  rendered  in  favor  of 
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the  plaintiff  for  $1,520.  Thereafter  the  court  granted  the 
defendant's  motion  for  a  new  trial  ''on  the  ground  of  the 
insuflSciency  of  the  evidence  to  justify  the  verdict  rendered 
herein.'*  From  this  order  the  plaintiff  has  appealed.  Being 
an  action  of  quantum  meruit,  the  amount  to  be  recovered  de- 
pended upon  the  testimony  of  witnesses  as  to  the  value  of  the 
services,  and  on  this  point  there  was  a  marked  conflict  in  the 
testimony.  In  his  complaint  the  plaintiff  alleged  their  value 
to  be  two  hundred  and  fifty  dollars  per  month,  and  at  the 
trial  there  was  testimony  on  his  behalf  placing  their  value 
at  different  sums  from  two  hundred  and  fifty  to  three  hun- 
dred dollars  per  month,  while  on  the  part  of  the  defendant 
witnesses  placed  their  value  at  from  sixty-five  to  one  hundred 
and  fifty  dollars  per  month.  There  was  also  testimony  tend- 
ing to  show  that  the  plaintiff  had  been  paid  a  large  portion, 
if  not  all,  of  the  amount  that  he  was  entitled  to  under  testi- 
mony on  behalf  of  the  defendant  The  court  was  therefore 
fully  authorized  to  grant  a  new  triaL 

The  appellant  urges  that  the  court  erred  in  granting  the 
motion  for  the  reason  that  the  statement  of  the  case,  upon 
which  the  motion  was  made,  was  not  presented  to  the  plain- 
tiff within  the  time  allowed  by  law  therefor;  and  ttiat  there- 
fore it  was  improperly  settled  by  the  judge  and  should  not 
have  been  considered  by  him.  The  following  are  the  facts 
relied  upon  in  support  of  this  position,  viz.: — 

The  verdict  of  the  jury  was  rendered  December  9,  1901. 
The  defendant  gave  notice  of  its  intention  to  move  for  a 
new  trial  December  19,  1901.  At  the  close  of  the  statement 
to  be  settled  is  the  following: — 

''The  defendant  proposes  the  foregoing  as  his  statement  on 
motion  for  a  new  triaL 

"Dated  March  25,  1902. 

"Wambr  B.  Dork, 

"Attorn^  for  Defendant." 

Directly  underneath  is  the  following: — 
"The  foregoing  statement  is  correct  and  may  be  settled 
and  allowed  subject  to  the  right  to  object  as  heretofore  re- 
served as  not  prepared  and  presented  in  time. 
"Dated  March  25,  1902. 

"F.  W.  Sawykb, 

''Atton^  for  FlamtiflE." 
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This  is  followed  by  the  following  certificate  of  settlement.- — 
''The  foregoing  statement  is  correct,  and  is  hereby  settled 
and  allowed. 
••Dated  April  2,  1902. 

"John  Hunt, 
"Judge  of  Superior  Court** 

It  does  not  appear  from  the  record  whether  the  plaintiff 
was  present  or  absent  at  the  time  of  the  settlement  of  the 
statement.  His  admission  of  its  correctness  and  consent  that 
it  be  settled  was  a  waiver  of  his  right  to  propose  amendments 
thereto,  and  authorized  the  defendant  to  present  it  to  the 
judge  for  settlement  without  any  notice  to  him.  (Code  Civ. 
Proc.,  sec.  659,  subd.  3.)  If  there  were  any  facts  or  reasons 
in  support  of  the  objection  now  urged  he  could  have  reserved 
the  right  in  his  stipulation  to  be  present  at  the  settlement, 
and  he  should  have  then  appeared  and  presented  them  to 
the  judge  and  obtained  a  ruling  upon  their  sufSciency;  and 
if  such  ruling  was  adverse,  should  have  taken  an  exception 
thereto.  The  matters  so  presented,  together  with  the  ruling 
and  his  exception,  should  have  been  incorporated  into  the 
statement,  and  made  a  part  of  the  record,  and  they  could 
then  be  considered  by  the  court  in  hearing  the  motion,  and 
also  upon  an  appeal  therefrom.  When  the  statement  was 
presented  to  the  judge  for  settlement  he  was  not  required  to 
enter  upon  a  personal  investigation  of  the  sufficiency  of  the 
objection  which  the  plaintiff  had  ** reserved  the  right"  to 
make,  but  was  at  liberty  to  assume  that  as  he  had  failed  to 
specify  any  fact  or  reason  in  support  of  such  objection,  and 
did  not  appear  to  make  the  objection,  it  was  without  founda- 
tion. If,  however,  it  be  assumed  that  the  plaintiff  was  pres- 
ent at  the  settiement  it  does  not  appear  that  he  made  any 
objection  thereto;  but  if  it  be  further  assumed  that  he  made 
the  objection  which  he  had  reserved  the  right  to  make,  and 
that  it  was  overruled  by  the  court,  the  record  does  not  show 
that  he  took  any  exception  to  such  ruling.  Section  647  of 
the  Code  of  Civil  Procedure  does  not  include  such  ruling 
within  those  which  are  deemed  excepted  to. 

In  Cole  V.  Wilcox,  99  Cal.  549,  [34  Pac.  114],  the  defendant 
objected  to  the  settiement  of  the  statement  upon  the  ground 
that  the  same  was  not  served  in  time,  in  reference  to  which 
tiie  court  said:  ^'A  mere  objeetion  to  the  settiement  of  the 
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statement  without  pointing  out  the  basis  or  the  grounds  of 
the  objection,  or  presenting  the  facts  upon  which  it  was  made, 
was  not  fair  to  either  the  judge  or  the  opposite  party,  and 
even  if  an  exception  had  been  taken  to  the  ruling  of  ihe  judge 
upon  such  objection  the  party  taking  the  exception  would 
not  have  the  right  to  its  consideration  upon  appeal.  When 
the  motion  for  a  new  trial  came  on  to  be  heard  the  court  in 
its  action  thereon  was  limited  to  considering  the  matters  con- 
tained in  the  statement^  and  was  not  at  liberty  to  go  outside 
of  the  statement  for  the  purpose  of  determining  whether  the 
new  trial  should  have  been  granted  or  refused" 
The  order  is  aflSrmed. 

Oooper,  J^  and  Hall,  J.,  conenrred. 


fCrhn.  No.  8.    Third  AppeUata  Distriet. — September  21,  19C».l 

THE  PEOPLE,  Respondent,  v.  SAM  PELTIN,  alias  TIC- 
TOR  PETERSON.  AppeUant 

OVMDXAL      LiAW — Q&iLND      La&CENT — SUFTICIBNCT      OF      INTOSMATION— 

DEscaumoN  of  Monst  Stolek — Gboxtkbs  of  Dkmtjbbeb  kot 
Shown. — An  infonnation  for  grand  larceny  which  describeB  the 
property  stolen  as  "about"  eighty  dollars  lawful  money  of  the 
United  States,  shows  with  snffieient  definiteness  and  certainty  that 
more  than  fifty  dollars  were  stolen,  as  a^inst  a  general  demmrer. 
or  where  the  record  does  not  disclose  whether  the  demurrer  was 
general  or  special. 

I&. — ^UsE  of  Woed  "About" — Oomicon  TlNDEBSTAMDma — The  word 
"abont"  is  frequently  need  as  a  synonym  for  the  word  "nearly" 
or  "approximately."  When  a  person  of  common  anderstanding 
wonld  readily  know  what  is  meant,  and  no  substantial  right  is 
infringed,  the  information  most  be  upheld* 

Id.— EvrosMGE  —  Money    Stolen     ibom    Gash     Begisteb  —  Masked, 

MuniiATED,    AND    GOXTNTEBFEIT    PlEGB — POSSESSION    OF    DEFENDANT. 

— ^Where  the  money  was  taken  from  the  plaintiff's  cash  register, 
which  contained  a  marked  and  mutilated  half-dollar  piece,  assuming 
it  to  be  counterfeit,  evidence  is  admissible  to  show  the  possession 
thereof  by  the  defendant  when  arrested,  as  tending  to  connect  the 
defendant  with  the  commission  of  the  offense  charged. 
fii.— Monet  on  Person  of  ]>efendant — Evoenoe  of  Pbiob  Cohditxdn. 
— ^Whcre  money  was  found  on  the  penon  of  the  defendant  wfaaa 
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arrested,  evidenee  ib  admissible  to  show  that  he  had  no  moii^  just 
before  the  crime  was   csommitted. 

Id. — Cbedit  or  Dktendant. — It  was  not  error  to  exclude  evidence  that 
the  credit  of  the  defendant  w&«  good  and  that  he  could  have  bor- 
rowed monej,  in  the  absence  of  any  showing  that  he  did  in  faek 
borrow  it. 

Id. — ^Pkssuxftioh  nou  Possession — Good  Charaoteb— Betusal  or 
Bbqttxsted  iNSTEucnoN. — ^It  was  proper  to  refuse  a  requested  in- 
struction that  the  presumption  arising  from  possession  alone  of 
stolen  property  is  removed  by  evidence  of  good  character,  as  tend- 
ing to  invade  the  province  of  the  jury,  where  the  evidence  of  good 
character  was  not  geneial,  and  was  partially  neutralized  by  cir- 
cumstances in  proof,  such  as  masquerading  by  the  defendant  under 
an  assumed  name. 

Fd. — ^Instructions  Basxd  on  Evidkncx  or  Bscsnt  Possession — Oon- 
STKUcnoN  or  Instructions. — An  instruction  as  to  recent  possession 
of  stolen  property,  based  on  evidence  that  when  arrested  defendant 
had  upon  his  person  the  exact  number  of  five  and  twenty  dollar 
pieces  taken  from  the  cash  register,  is  to  be  taken  in  connection 
with  other  instructions  given,  which  make  the  instructions  bearing 
on  that  question  a  full  and  correct  statement  of  the  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County  and  from  an  order  denying  a  new  triaL 
G.  W.  Niool,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  W.  Holland,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  C,  Daly,  Deputy 
Attorney-General,  for  Respondent 

McLaughlin,  J. — The  defendant  was  convicted  of  grand 
larceny,  and  appeals  from  the  judgment  and  from  the  order 
denying  his  motion  for  a  new  triaL 

The  first  contention  of  appellant  is  that  the  information 
is  indefinite  and  uncertain,  because  the  proi)erty  stolen  is 
described  as  being  '^ about  eighty  dollars  lawful  money  of  the 
United  States  of  America."  This  contention  cannot  be  sus- 
tained. The  word  ** about"  is  frequently  used  as  a  synonym 
for  the  word  ** nearly"  or  ''approximately,"  and  such  use 
is  sanctioned  by  definitions  found  in  the  various  standard 
dictionaries.  Understood  in  this  sense,  it  cannot  be  said  that 
the  information  in  the  case  at  bar  fails  to  charge  the  larceny 
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of  more  than  fifty  dollars,  or  tbat  there  is  any  material  un- 
certainty as  to  the  value  of  the  property  stolen.  The  use  of 
qualifying  words  is  not  commended,  for  the  value  of  the 
property  taken  should  be  clearly  and  definitely  stated  in  an 
information  for  grand  larceny.  But  when  a  person  of  com- 
mon understanding  would  readily  know  what  is  intended, 
and  no  substantial  right  of  a  defendant  is  infringed,  the 
information  must  be  upheld.  (Pen.  Code,  sees.  957,  959, 
960.)  We  are  not  informed  as  to  the  grounds  ui>on  which  the 
demuiTcr  is  based,  and  therefore  cannot  know  whether  it  was 
general  or  special,  and  it  has  been  held  that  in  the  absence  of 
a  special  demurrer  such  a  statement  as  to  value  is  sufficient. 
{People  V.  Richards,  136  Cal.  128,  [68  Pac.  477].) 

A  marked  and  mutilated  half-dollar  piece  which  was  in 
the  looted  cash  register  was  found  on  the  person  of  the  de- 
fendant when  he  was  arrested  a  short  time  after  the  crime 
was  committed.  Evidence  to  this  effect  was  received  and  the 
coin  was  admitted  as  an  exhibit  in  the  case  against  defend- 
ant's objection.  It  is  now  urged  that  such  rulings  were  erro- 
neous, because  the  coin  was  counterfeit,  and  proof  of  its  theft 
could  not  sustain  the  charge  made.  True,  the  defendant  was 
chained  wilii  stealing  lawful  money,  but  conceding  the  propo- 
sition of  law  relied  upon,  and  also  assuming  that  the  coin  was 
counterfeit  and  not  merely  mutilated,  it  does  not  follow  that 
it  was  error  to  admit  the  evidence  complained  of.  This  coin 
was  clearly  identified  as  an  article  taken  from  the  cash  reg- 
ister at  the  time  the  crime  was  oonmiitted,  and  the  evidence 
objected  to  was  admissible  for  the  same  reason  that  would 
make  a  knife,  chain,  or  other  article  proper  evidence  under 
similar  circumstances.  It  connected  defendant  with  the  com- 
mission of  the  offense,  and  tended  strongly  to  show  that  he 
was  the  person  who  opened  the  cash  register  and  abstracted 
its  contents. 

It  was  not  error  to  admit  evidence  showing  that  the  defend- 
ant had  no  money  just  before  the  crime  was  committed. 
{People  V.  Kelley,  132  Cal.  430,  [64  Pac.  563] ;  People  v. 
SuUivan,  144  Cal.  471,  [77  Pac.  1000].)  Nor  was  it  error  to 
exclude  evidence  to  prove  that  defendant's  credit  was  good 
and  that  he  could  have  borrowed  money.  If  he  did  in  fact 
borrow  money,  evidence  to  tiiat  effect  would  be  admissible, 
but  his  ability  to  do  so  could  have  no  bearing  on  the  case,  and 
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could  not  in  the  slightest  degree  tend  to  account  for  the 
money  found  on  bis  person. 

The  court  refused  to  instruct  the  jury  that  **the  presump- 
tion arising  from  possession  alone  of  stolen  property  is  re- 
moved by  evidence  of  the  good  character  of  the  defendant." 
This  is  assigned  as  error,  but  giving  People  v.  Hurley,  60  Cal. 
77,  [44  Am.  Rep.  55],  due  weight  as  authority,  touching  the 
legal  proposition  there  declared,  we  think  such  instruction 
was  properly  refused.  The  court  was  not  privileged  to  in- 
vade the  province  of  the  jury  and  determine  the  weight  to  be 
given  evidence  in  the  case.  The  evidence  as  to  good  character 
was  based  largely  on  personal  acquaintance  and  knowledge 
rather  than  general  reputation,  and  circumstances,  sucb.  as 
masquerading  under  an  assumed  name,  tended  to  neutralize 
its  effect.  If  this  instruction  could  be  proper  under  any  state 
of  facts,  it  certainly  would  not  have  been  proper  in  the  case 
at  bar.  The  instruction  touching  the  recent  possession  of 
stolen  property  must  be  read  in  connection  with  other  in- 
structions, and  this  done,  the  instructions  bearing  on  this 
phase  of  the  case  contained  a  full  and  correct  statement  of 
the  law.  (People  v.  Etiirig,  99  Cal.  578,  [34  Pac.  237].) 
The  defendant  when  arrested  had  upon  his  person  the  exact 
number  of  five  and  twenty  dollar  pieces  taken  from  the  cash 
register,  and  th^  total  amount  found  in  his  pockets  was  within 
a  few  cents  of  the  sum  stolen.  The  instruction  was  therefore 
based  on  evidence  in  the  case  regardless  of  the  mutilated  or 
counterfeit  coin  heretofore  mentioned.  There  was  no  mis- 
conduct on  the  part  of  the  district  attorney.  That  the  de- 
fendant was  known  by  another  name  is  not  contradicted,  and 
this  was  the  essential  part  of  the  statement  objected  to.  The 
evidence  was  entirely  sufficient  to  sustain  the  verdict.  The 
judgment  and  order  are  ai&rmed. 

Chipman,  P.  J.,  and  Buckles,  J.,  coneorred. 
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[No.  46.    Thml   Appellate  DiBtriet. — September  21,  1905.] 

PBANK  J.  SANTOS,  Respondent,  v.  A.  J.  SILVA,  Appel- 

lant 

Afpkal  raoif  JuDGMXNT — Stttficixnot  op  Findings — Statu'W  of 
LnoTATiONS. — Upon  an  appeal  from  the  jnd^ent,  where  the 
findings  show  the  date  when  the  canse  of  action  aeenied,  from  which 
it  appears  that  it  is  not  barred  by  the  statute  of  limitations,  the 
fkilnre  of  the  eonrt  to  make  an  express  finding  npon  a  plea  of  the 
statute  of  limitations  does  not  render  the  findings  insnfBcient  to 
sapport  the  judgment  for  the  plaintiff. 

Fd. — OiassiON  TO  Find  upon  Dispxjtkd  Item — ^Bsiossion  by  Respond- 
KNT — ^Modification  of  Judgment. — Where  the  respondent  confessed 
error  in  the  omission  to  find  upon  a  disputed  item,  as  to  which  re- 
spondent has  filed  a  written  waiver  and  release  of  the  judgment 
and  interest  thereon,  the  jndgment  will  be  modified  accordingly, 
and  affirmed  as  so  modified. 

APPEAL  from  a  jndgment  of  the  Snpcrior  Omrt  of  Sac- 
ramento County.    Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hopkins  &  Hinsdale,  for  Appellant 

J.  Frank  Brown,  for  Ilesx)ondent 

McLaughlin,  J. — This  is  an  appeal  from  a  judgment 
restinsr  on  the  judcrment-roll  alone.  The  only  question  pre- 
sented is  the  sufficiency  of  the  findings  to  support  the  judg- 
ment. The  court  made  no  express  finding  on  the  statute  of 
limitations,  pleaded  as  a  defense  to  the  first  cause  of  action 
set  forth  in  the  complaint,  and  such  failure  is  assigned  as 
error.  The  findings,  however,  clearly  show  the  date  when 
this  cause  of  action  accrued,  and  from  this  it  is  apparent  that 
the  cause  of  action  was  not  barred  by  the  statute.  This  was 
sufficient.  (Ready  v.  McDonald,  128  Cal.  664,  [79  Am.  St 
Rep.  76,  61  Pac.  272] ;  Paine  v.  San  Bernardino,  143  Cal.  656, 
[77  Pac.  659] ;  Krasky  v.  Wollpert,  134  Cal.  338,  [66  Pac 
309] ;  Warren  v.  Eopkim,  110  Cal.  512,  [42  Pac.  986] ; 
Breeze  v.  Brooks,  97  Cal.  77,  [31  Pac.  742] ;  Baum  v.  Roper, 
145  Cal.  116,  [78  Pac.  466] ;  Eva  y.  Symang,  145  CaL  202, 
[78  Pac  648].) 
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The  court  omitted  to  find  touching  a  disputed  item  of 
$154.20,  and  the  respondent,  upon  the  argument^  confessed 
error  in  this  regard,  and  filed  a  written  waiver  and  release  of 
the  judgment  to  the  extent  of  this  sum  and  the  interest 
thereon,  amounting  to  $26.03,  and  asked  that  the  judgment 
be  modified  accordingly  and  as  so  modified  that  the  judgment 
be  affirmed.  This  course  would  render  the  error  utterly  harm- 
less to  appellant 

The  judgment  is  therefore  modified  by  striking  out  said 
items,  and  by  reducing  the  total  amount  thereof  to  the  sum 
of  $790.73.    As  so  modified  the  judgment  is  affirmed 

Chipman,  P.  J.,  and  Buckles,  J.,  concurred. 


[No.  52.    Third  Appellate  Distriet— September  SI,  1905.] 

MRS.  H   T.  DRAKE,  AppeUant,  v.  H.  G.  DE  WITT,  and 
BiIABEL  DE  WITT,  Respondents. 

Attach  MXMT — OoMraACT  Mads  and  Patabzje  Oxtt  or  State. — The 
right  to  an  attachment  in  this  state  is  purely  statutory,  and  does 
not  extend  to  a  contract  made  ont  of  the  state  and  which  does  not 
expressly  provide  for  payment  in  this  state. 

Id. — OOKTBACT    POB     OOMHISSIONB    EaBNXD    IN     AHOTHXB    StaTB— PbE 

sumption  as  to  Placi  or  Paymxnt. — A  contract  to  pay  commis- 
sions CD  sales  to  be  made  by  plaintiff  in  another  state,  executed  and 
performed  in  such  other  state,  must  be  presmned  to  intend  that 
payment  is  dne  where  the  contract  was  made  and  the  services  were 
rendered. 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  dissolving  an  attachment    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

A.  M.  Drew,  and  F.  H.  Short,  for  Appellant 

Harris  &  Harris,  for  Respondents. 

McLaughlin,  J. — Plaintiff  appeals  from  an  order  dis- 
solving an  attachment    The  action  in  which  such  attachment 
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was  issued  was  brought  to  recover  commissions  earned  by  H. 
T.  Drake,  plaintiff's  assignor,  under  a  written  contract  made 
in  the  state  of  Minnesota. 

Under  such  contract  said  Drake  agreed  to  take  the  St 
Paul  agency  for  the  sale  of  California  lands  owned,  con- 
trolled, or  held  under  contract  by  defendant,  H.  Q.  De  Witt, 
and  under  the  terms  of  the  agreement  Drake  was  ''entitled  to 
the  sole  agency  for  St.  Paul,  Minnesota,  while  engaged  in  the 
sale  of  these  lands."  Commissions  were  to  be  paid  when  a 
sale  was  influenced  by  Drake,  but  was  finally  effected  at  the 
home  office  in  Califc^nia.  Monthly  reports  from  the  Cali- 
fornia office  were  to  be  sent  to  Drake,  and  commissions  earned 
were  to  be  paid  in  money  or  land  at  his  option.  The  defend- 
ants reside  in  California;  the  plaintiff  in  Minnesota. 

The  right  to  have  an  attachment  issue  is  purely  statutory, 
and  the  person  claiming  such  right  must  show  affirmatively 
that  the  contract  agreed  upon  falls  within  the  provisions  of 
section  537,  Code  of  Civil  Procedure.  In  an  early  case  in- 
volving the  constTuction  of  a  similar  statute  it  was  said: 
*'The  universally  admitted  rule  of  construction  requires  ef- 
fect tx)  be  given,  if  possible,  to  every  part  of  a  law.  We  can 
only  follow  the  rule  in  this  case  by  denying  the  right  of  at- 
tachment except  where  the  contract  is  made  within  the  state, 
or  if  made  without  it,  then  accompanied  by  a  stipulation 
between  the  parties  to  it  that  the  money  is  to  be  paid  here." 
(PwWon  V.  Shelton,  3  Cal.  208.)  This  construction  has  been 
adhered  to  for  more  than  fifty  years,  and  ''upon  well-settled 
principles  the  court  must  regard  the  construction  given  to  the 
statute  in  that  case  as  a  correct  interpretation  of  the  intention 
of  the  legislature."  (Eck  v.  Hoffman,  55  Cal.  502;  TvUer 
V.  Arnold,  93  Cal.  168,  [28  Pac.  863],)  The  contract  before 
us  shows  on  its  face  liiat  it  was  made  and  was  to  be  per- 
formed by  Drake  in  the  state  of  Minnesota.  There  is  nothing 
to  indicate  that  commissions  earned  were  to  be  paid  in  Cali- 
fornia. The  stipulations  touching  monthly  reports,  and  com- 
missions on  sales  influenced  by  Drake  but  consummated  here, 
evince  a  contrary  intention,  and  the  presumption  is  that  pay- 
ment was  due  where  the  contract  was  made  and  the  services 
were  rendered.  (Bishop  on  Contracts,  sec,  1391.)  What  the 
rights  of  plaintiff  might  have  been  had  she  elected  to  receive 
payment  in  land  is  a  question  not  before  us  for  deciwoa 
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Suffice  it  to  say  tbat  this  clause  in  the  contract  does  not  aid 
appellant's  contention  here.  Her  right  to  an  attachment  in 
any  event  depends  upon  the  view  that  this  was  a  contract  for 
the  direct  payment  of  money,  and  it  is  essential  to  such  right 
that  the  agreement  itself  contain  some  provision  indicating 
that  such  money  was  payable  in  this  state. 

There  is  no  express  or  even  implied  stipulation  to  this 
effect  in  the  contract,  and  the  order  is  therefore  affirmed. 

Chipman,  P.  J.,  and  BucUes,  J.,  coneorred. 


pro.  50.    ThM  Appellate  Dbtrfet— 6eptember  21,  1905.] 

WILLIAM  HEBSEB,  Respondent,  v.  JOHN  TATLOB,  as 
Administrator,  etc.,  Appellant 

EsTiTBS  or  Deceased  Persons — ^Mobtoaoe — Presentation  or  Claims 
—Waiver — Foreclosttbz. — ^It  is  not  neeessarj  to  present  a  mort- 
gage claim  against  the  estate  of  a  deceased  person  In  order  to  fore- 
close the  mortgage,  where  the  complaint  of  the  mortgagee  waives 
all  recourse  against  any  other  property  of  the  estate. 

Id. — Statute  or  Limitations— Mobtoage  Debt  not  Mature  at  Death 
OP  Decedent. — Notwithstanding  the  mortgage  debt  was  not  mature 
at  the  death  of  the  decedent,  and  more  than  four  years  elapsed 
from  its  maturity  before  foreclosure,  yet  it  is  saved  from  the 
bar  of  the  statute  by  the  concluding  clause  of  section  858  of  the 
Code  of  Civil  Procedure,  where  the  foreclosure  suit  was  begun 
within  one  year  after  the  issuing  of  letters  testamentary  or  of 
administration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thomas,  Pemberton  &  Thomas,  for  Appellant 

T.  L.  Carothers,  for  Respondent 

McLaughlin,  J. — This  is  an  action  to  foreclose  a  mort 
gairr  on  real  property.  The  defendant  demurred  to  the  com- 
plaint upon  the  general  ground  that  no  cause  of  action  was 
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stated  therein,  and  also  on  the  special  ground  that  the  cause 
of  action  pleaded  was  barred  by  the  provisioBS  of  sections  312 
and  337  of  the  Code  of  Civil  Procedure.  The  demurrer  was 
overruled,  and,  defendant  declining  to  answer,  judgment  of 
foreclosure  was  entered.  From  this  judgment  defendant  ap- 
peals. 

The  complaint  stated  a  cause  of  action.  The  plaintiff  ex- 
pressly waived  all  recourse  against  any  other  property  of  the 
estate,  and  hence  no  presentation  of  his  claim  was  necessary. 
(Code  Civ.  Proc,  sec.  1500;  McGahey  v.  Forrest,  109  Cal.  67, 
[41  Pac.  817] ;  Visalia  Savings  Bank  v.  Curtis,  135  CaL  352, 
[67  Pac  329] ;  Weinrich  v.  Hensley,  121  CaL  656,  [54  Pac. 
254].) 

The  principal  question  remaining  relates  to  the  defense  of 
the  statute  of  limitations.  It  appears  from  the  complaint 
that  the  note  and  mortgage  in  suit  were  executed  by  Thomas 
Boyle  to  L.  E.  White,  the  assignor  of  plaintiff,  on  September 
19,  1878.  The  note  was  for  the  sum  of  three  hundred  and 
sixty  dollars,  bearing  interest  at  the  rate  of  one  and  one  half 
per  cent  per  month  from  date,  and  was  payable  one  year  after 
its  date.  Thomas  Boyle  died  on  December  16,  1878,  but  no 
administration  of  his  estate  was  had  until  February  3,  1904, 
when  letters  of  administration  were  issued  to  the  defendant. 
The  mortgage  and  the  assignment  thereof  were  duly  recorded. 
It  is  apparent  from  the  foregoing  statement  that  the  note  was 
not  due  at  the  time  of  Boyle's  death,  and  upon  this  fact  rests 
appellant's  contention  that  the  cause  of  action  was  barred 
when  this  action  was  commenced. 

It  is  said  in  this  behalf  that  section  312  of  the  Code  of  CiviJ 
Procedure  requires  that  all  actions  upon  contracts  in  writing, 
without  exception,  be  commenced  within  four  years  after 
maturity,  and  that  the  cause  of  action  here  is  not  embraced 
in  any  of  the  special  classes  mentioned  in  that  section.  This 
conclusion  is  based  on  the  assumption  that  the  cause  of  actioTi 
is  not  saved  by  the  concluding  clause  of  section  353  of  the 
same  code,  because  no  cause  of  action  was  ripe  when  Boyle 
died,  and  hence  he  was  not  a  x>erson  against  whom  an  action 
might  be  brought  within  the  meaning  of  that  section.  In 
other  words,  appellant  claims  that  section  353  applies  only  to 
cases  where  the  running  of  the  statute  had  commenced  before 
the  death  of  the  payor.    Tynan  v.  Walker,  35  Cal.  634,  [95 
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Am.  Dec.  152],  and  Hibemia  8.  and  L.  Society  v.  Conlin,  67 
CaL  178,  [7  Pac.  477],  are  cited  as  sustaining  this  view,  and 
it  is  earnestly  argaed  that  the  decision  to  the  contrary  in  the 
case  of  In  re  BuUard,  116  Cal.  355,  [48  Pac.  219],  is  not  sup- 
ported by  reason  or  the  statute.  It  could  serve  no  useful  pur- 
pose to  indulge  in  critical  analyses  of  the  decisions  bearing 
upon  the  question  before  us.  In  the  last-mentioned  case  the 
question  to  be  decided  here  was  squarely  presented  and  de- 
cided, and,  notwithstanding  the  fact  that  both  of  the  cases 
relied  upon  by  appellant  were  there  considered,  it  was  held 
''that  the  statute  of  limitations  does  not  begin  to  run  where 
no  adnunistration  exists  on  the  decedent's  estate  at  the  time 
the  cause  of  action  accrued."  (In  re  BuUardy  116  Cal.  355, 
[48  Pac  219] ;  Smith  v.  Hall,  19  Cal.  85.) 

The  very  recent  case  of  Hibemia  S.  and  L.  Society  v. 
Boland,  145  Cal.  627,  [79  Pac.  365],  is  ''on  all-fours"  with 
the  case  at  bar,  and  the  rule  announced  in  In  re  Bullard  was 
there  followed. 

It  is  useless  to  expect  this  court  to  ignore  or  attempt  to 
nullify  a  rule  thus  plainly  declared  and  sanctioned  by  our 
highest  court.  Chaos  must  be  the  inevitable  result  if  the 
rights  of  citizens  are  to  be  measured  by  one  rule  in  that  forom 
and  by  varied  and  different  rules  in  the  district  courts  of 
appeal.  Certainty  in  the  administration  of  justice  is  essen- 
tial to  the  security  of  personal  and  property  rights,  and  it 
needs  no  argument  to  convince  that  conflicting  or  contra- 
dictory decisions,  creating  uncertainty  and  confusion,  could 
only  impair  the  usefulness  of  our  present  appellate  courts, 
and  render  harmful  a  system  which  it  was  hoped  might  prove 
beneficial.  A  hotchpotch  of  conflicting  decisions  would  cre- 
ate intolerable  conditions,  as  unnecessary  as  they  would  be 
deplorable.  The  district  courts  of  appeal  were  not  created 
for  the  purpose  of  revising  or  overruling  the  decisions  of  the 
supreme  court,  and  no  such  power  will  be  here  exercised  or 
assumed.  Should  a  justice  of  this  court  entertain  views  ir- 
reconcilably in  conflict  with  a  decision  of  the  supreme  court, 
such  justice  will  no  doubt  fearlessly  exercise  his  privilege  of 
dissent.  Should  all  the  justices  concur  in  the  view  that  a 
decision  of  the  supreme  court  should  be  overruled,  we  will 
manifest  our  high  confidence  in  that  tribunal  by  courteously 
oalling  attention  to  the  supposed  error,  and  requesting  that 
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the  canse  before  us,  involving  the  application  of  the  rule  or 
principle  questioned,  be  transferred  to  that  court  for  3nal 
adjudication.  In  this  way  we  may  be  relieved  from  the  neces- 
Edty  of  blindly  following  all  decisions,  however  erroneous 
some  of  them  may  seem,  and,  at  the  same  time,  avoid  the 
dangers  attendant  upon  varied  and  conflicting  decisions  touch- 
ing the  same  legal  principle  or  abstract  right.  It  is  the 
privilege  and  duty  of  every  attorney  in  this  state  to  combat 
and  seek  to  overthrow  judicial  precedents  which  are  deemed 
erroneous,  and  we  would  not  be  understood  as  discouraging 
the  full  and  fearless  performance  of  this  high  duty,  nor  as 
minimizing  the  potency  of  fair,  manly,  and  intelligent  criti- 
cism in  molding  and  perfecting  a  harmonious  and  correct 
system  of  authoritative  precedents.  No  higher  tribute  could 
be  paid  to  any  court  than  to  seek  relief  from  the  effect  of 
error  in  the  court  where  the  error  was  committed.  We  invite 
respectful  yet  fearless  criticism,  and  will  be  quick  to  examine 
and  answer  appeals  to  correct  errors  here  committed ;  but  all 
must  realize  that  the  binding  force  of  decisions  by  our  court 
of  final  review  can  only  be  impaired  or  destroyed  by  the  tri- 
bunal in  which  such  decisions  were  rendered.  It  is  but  fair 
to  counsel  for  appellant  to  remark  that  the  argument  which 
induces  the  foregoing  statement  was  originally  addressed  to 
the  supreme  court,  but  similar  arguments  are  frequently  ad- 
dressed to  district  courts  of  appeal,  and  a  sense  of  duty  to 
members  of  the  bar  compels  us  to  state  our  view  touching  the 
powers  of  liiis  court  in  the  premises. 

In  the  case  at  bar  there  is  no  dissent  from  the  rule  declared 
in  the  case  of  In  re  BiUlard,  116  Cal.  355,  [48  Pac.  219] .  The 
purpose  of  a  law  furnishes  an  unerring  guide  to  its  correct 
interpretation,  and  we  are  satisfied  that  such  rule  is  in  con- 
sonance with  the  reason  and  purpose,  and  is  within  Hie  scope, 
of  section  353  of  the  Code  of  Civil  Procedure.  It  is  clear  to 
our  minds  that  the  amendment  to  section  312  of  the  same  code 
could  not  and  did  not  affect  the  interpretation  placed  upon 
section  353.  The  interest  was  payable  from  the  date  of  the 
note,  and  hence  the  judgment  cannot  be  modified  as  sug- 
gested. {Casey  v.  Gibbons,  136  Cal.  370,  [68  Pac.  1032]; 
Kohier  v.  Smith,  2  Cal.  597,  [56  Am.  Dec.  369].)  No  equi- 
table question  of  laches  is  here  involved,  and  we  cannot  de- 
cide questions  which  are  not  before  us. 
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This  case  is  a  harsh  one,  but  inexorable  roles  of  law,  bind- 
ing alike  on  litigants  and  courts,  must  be  followed,  and  hence 
the  judgment  mnst  be  and  is  hereby  affirmed. 

Chipman,  P.  J^  and  Buckles,  J.,  ooncorred. 


[Kol  58.    Tldrd  AppeDate  Distriet.— September  81,  1906.] 

OTTO  QBUNSKY,  and  J.  P.  DIETRICH,  etc.,  Respondents, 
▼.  J.  L.  FIELD,  Appellant. 

A.onoN  fOB  Bboxbbs'  Oomiobsions  on  Sals  of  Bkax^tt — Sufpobt  or 
FiNDDTOS  —  OoNVUonNO  £vn>ENGB. — ^Ih  an  oistion  to  reeover 
broken'  eomnuBsions  on  tlie  sale  of  real  estate,  where  the  court 
found,  upon  substantially  conflicting  evidence,  that  the  property 
was  sold,  and  that  the  sale  resulted  through  the  efforts  of  the  plain- 
tiflk,  nieh  finding  will  not  be  disturbed  upon  appeal 

Id. — Stipulation — Submission  upon  Beoord  op  Fosmeb  Jubt  Tbial — 
Bbpoktib's  Notes — Exgkptions  not  Besebvbd  ob  Revibwxd. — ^A 
stipulation  that  the  cause  be  submitted  to  the  court  for  dedsion 
upon  the  record  of  a  former  trial  before  a  jury  as  shown  by  the 
reporter's  notes  taken  upon  such  former  trial,  without  expressing 
any  reservation  of  rulings  and  exceptions  taken  upon  the  former 
tr^  does  not  require  the  trial  court  to  review  them;  and  in  the 
abeenee  of  any  showing  that  the  trial  court  actually  passed  thereon, 
the  appellant  from  its  dedsioii  cannot  have  them  reviewed  in  this 
eoort. 

Ld.— DuTT  op  Appxllant— PsnuMPTiOMs  UPON  Appbal— Intxnt  op 
Stipui«atioi« — Absenob  of  Oonsbnt  op  OouBir. — ^It  18  the  duty  of 
the  appellant  to  show  error  affirmativdy,  and  every  intendment  is 
in  &vor  of  the  action  of  the  trial  court;  and  where  it  is  not 
clearly  apparent  from  the  record  that  the  parties  and  the  court 
understood  that  the  stipulation  included  exceptions  formerly  taken, 
it  must  be  presumed  that  nothing  of  the  kind  was  intended,  and 
that  the  court  did  not  consent  thereto, — ^the  parties  being  powerless 
to  make  up  a  new  record  based  upon  the  former  rulings  without 
the  consent  of  the  court. 

lo. — Ebbob  Skmoved  by  Oonsbnt — flsTOPPBL  OP  Appbllant. — He  who 
consents  to  an  act  is  not  wronged  by  it;  and  acquiescence  in  error 
takes  away  the  right  of  objecting  to  it.  In  the  absence  of  an 
express  agreement  to  that  effect  sanctioned  by  the  trial  court, 
the  appellant  will  not  be  allowed  to  predicate  error  on  a  record  to 
which  he  has 
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APPEAL  from  a  jndgment  of  the  Superior  Court  of  San 
Joaquiu  County.    W.  B.  Nutter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  E.  Perciyal,  and  Louttit  &  Middlecoff,  for  Apx>e]lant. 

Nicol  &  Orr,  for  Respondents. 

McLaughlin,  J. — ^Defendant  prosecutes  this  appeal  from 
the  judgment  and  from  an  order  denying  his  motion  for 
a  new  trial.  The  action  was  brought  to  recover  commissions 
on  a  sale  of  real  estate,  under  a  contract  which  reads  as  fol- 
lows: *' Field  Ranch  March  11,  1903.  In  consideration  of  one 
dollar  the  receipt  of  which  is  hereby  acknowledged,  I  author- 
ize Qrunsky  &  Dietrich,  for  five  months,  to  sell  my  farm  of 
160  acres,  including  standing  crop,  for  $65.00  per  acre,  and  I 
agree  if  any  sale  results  through  the  efforts  of  said  Grunsky 
&  Dietrich,  at  above  or  less  price,  to  pay  them  the  commis- 
sions of  5  per  cent    J.  L.  Field/' 

On  April  17,  1903,  the  property  was  sold  to  C.  J.  Bender 
for  the  sum  of  $10,400,  and  the  court  found  that  such  sale 
resulted  through  the  efforts  of  the  respondents. 

The  main  point  urged  upon  this  appeal  is  that  such  finding 
is  not  supported  by  the  evidence.  An  examination  of  the 
record,  however,  discloses  a  substantial  conflict  in  the  evi- 
dence on  this  point,  and  under  the  well-settled  rule  such  find- 
ing will  not  be  disturbed.  (White  v.  Beer,  105  Cal.  9,  [38 
P  c.  513] ;  Taylor  v.  McConigle,  120  Cal.  125,  [52  Pac.  159] ; 
Raymond  v.  Olover,  144  Cal.  548,  [78  Pac.  3].) 

The  bill  of  exceptions  shows  that  ui>on  a  former  trial  of  the 
cause,  the  jury  disagreed  and  that  upon  the  second  trial, 
which  was  before  the  court  without  a  jury,  the  respective 
parties,  in  open  court,  stipulated  and  agreed:  "That  the 
cause  be  submitrted  to  the  court  for  decision  upon  the  record 
of  a  former  trial  of  this  action  before  a  jury  as  shown  by  the 
reporter's  notes  taken  upon  such  former  trial."  The  cause 
was  thereupon  argued  and  submitted  for  decision,  upon  such 
record,  a  copy  of  which  is  set  forth  in  the  bill  of  exceptions. 

Numerous  assignments  of  error,  based  upon  rulings  made 
and  exceptions  reserved  at  such  former  trial,  are  urged  by 
appellant,  but  respondents  insist  that  rulings  made  at  tht 
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fint  trial  eannot  be  reviewed  upon  this  appeal,  for  the  reason 
that  the  stipulation  contains  nothing  to  warrant  snch  review 
or  justify  the  assumption  that  the  rulings  of  the  court  would 
have  been  the  same  at  the  second  as  at  the  first  trial.  The 
stipulation  contains  no  recital  saving  or  reserving  objections 
or  exceptions  taken  at  the  first  trial,  and  there  is  nothing  in 
the  record  here  to  indicate  that  the  trial  court  reviewed  or 
passed  upon  the  alleged  errors  when  the  motion  for  a  new 
trial  was  heard.  No  authorities  have  been  cited  to  sustain  or 
defeat  respondents'  contention,  and  none  have  been  found 
which  bear  upon  the  novel  question  thus  presented. 

It  is  the  duty  of  an  appellant  to  show  error  affirmatively, 
and  every  intendment  favors  the  action  of  the  trial  court. 
(People  V.  Douglas,  100  Cal.  1,  [34  Pac.  490] ;  Landers  v. 
Bolton,  26  Cal.  393;  Doyle  v.  Franklin,  48  Cal.  537.)  It  fol- 
lows that  unless  the  legal  effect  of  the  stipulation  is  to  compel 
such  review,  or  it  is  clearly  apparent  from  the  record  that  the 
parties  and  the  court  understood  that  such  should  be  its  ef- 
fect, we  must  presume  that  nothing  of  the  kind  was  intended. 

There  is  nothing  in  the  subsequent  conduct  of  the  parties 
as  shown  by  tiie  record  here  to  throw  any  light  on  the  inten- 
tion of  the  parties ;  hence  it  must  be  assumed  that  the  stipu- 
lation fully  and  clearly  expresses  the  intention  of  the  parties 
thereto. 

At  tiie  time  the  stipulation  was  made  the  parties  to  the 
action  stood  at  the  threshold  of  a  new  trial.  The  record  of 
the  former  trial  was  functus  officio,  and  they  were  about  to 
make  up  a  new  record  upon  which  the  cause  would  be  decided 
and  reviewed.  (Code  Civ.  Proc,  sees.  646,  650,  657,  661.) 
Under  these  circumstances,  by  full  consent  of  the  appellant, 
the  cause  was  submitted  for  decision  upon  the  old  record, 
which  was  impotent  to  help  or  harm  him  until  such  consent 
was  given.  It  is  clear  that  the  parties  to  the  action  could  not 
by  stipulation  or  otherwise  forecast  the  action  of  the  trial 
court.  They  were  powerless  to  make  up  a  new  record  based 
upon  the  assumption  that  the  same  rulings  would  be  made  at 
the  new  as  at  the  former  trial,  unless  the  court  clearly  and 
distinctly  consented  to  such  an  arrangement.  No  such  con- 
sent is  here  shown.  There  is  nothing  in  the  stipulation  hint- 
ing at  the  proposition  that  the  parties  agreed  and  the  court 
connented  to  have  objections,  rulings,  and  exceptions  at  tiie 
I  OaI.  App.— 40 
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former  trial,  considered  as  made  and  reserved  at  the  new 
trial. 

Under  such  circumstances  we  are  of  the  opinion  that  the 
assignments  of  error  above  mentioned  cannot  be  considered. 
Moreover,  the  effect  of  granting  a  new  trial  would  virtually 
be  to  ignore  appellant's  act  in  consenting  to  and  sanctioning 
this  record,  and  to  place  him  in  a  position  practically  the 
same  as  that  occupied  by  him  before  he  entered  into  the  stipu- 
lation. 

We  believe  that  where  a  party  to  an  action  is  entitled  to  a 
rehearing  in  the  trial  court,  he  cannot  waive  such  right  and 
then  expect  the  appellate  court  to  award  him  privileges  and 
opportunities  thus  voluntarily  relinquished.  ''He  who  con- 
sents to  an  act  is  not  wronged  by  it"  And  ''acquiescence  in 
error  takes  away  the  right  of  objecting  tx)  it."  Therefore,  in 
the  absence  of  an  express  agreement  to  that  effect  sanctioned 
by  the  trial  court,  the  appellant  will  not  be  allowed  to  predi* 
cate  error  on  a  record  to  which  he  consented.  This  is  the 
rule  applied  in  analogous  cases,  and  we  think  it  should  be 
applied  here.  (Hess  v.  BaUnger,  48  Cal.  354;  Brewster  v 
Hartley,  37  Cal.  15,  [99  Am.  Dec.  237] ;  Gregory  v.  Gregory, 
102  Cal.  52,  [36  Pac.  364] ;  Mvller  v.  Rou>M,  110  CaL  819, 
[42  Pac.  804].) 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Buckles,  J^  eoneurred. 


[No.   66.    First  Appellate  District.— September  28,  IMS.] 

MATILDA  QUIGLBT,  Respondent,  ▼.  CHARLBS  B.  BL^ 
LBNWOOD,  Appellant 

UNliAWFUL   DSTAIMZa — SXRYICX   OF    SUKKOMS   B7    PUBUGATION — ^PBBMA- 

TUBS  Judgment  by  Defaui/t. — ^In  an  aetion  of  unlawful  detainer, 
wliere  the  serviee  is  made  by  publication  of  sununone  on  the  ground 
that  defendant  is  eoneealing  himself  to  avoid  personal  service,  the 
serviee  is  not  made  until  the  publication  is  completed,  and  the 
defendant  is  allowed  two  fuU  days  thereafter  in  which  to  appear 
and  answer.  The  entrjr  of  a  judgment  by  default  on  the  second 
day  thereafter  is  premature,  and  wiU  be  revened  upon  appeaL 
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iPk — ^AcnoN  AND  Duty  op  Plaintiff. — Id  taking  a  judgment  by  de- 
fault the  plaintiff  aets  at  his  peril.  He  must  see  that  the  law  has 
been  eomplied  with,  and  that  the  time  for  appearance  has  expired. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Z.  n.  Dodge,  for  Api)ellaiit 

James  P.  Sweeny,  for  Respondent 

COOPER,  J.— Unlawful  detainer. 

Judgment  by  default  was  entered  against  defendant,  from 
vvMeh  he  appeals. 

Summons  was  issued  May  21,  1902,  and  on  the  same  day 
the  plaintiff  filed  an  affidavit,  stating  that  personal  service 
could  not  be  made  for  the  reason  that  defendant  could  not  be 
found,  and  was  concealing  himself  to  avoid  service.  The 
judge  thereupon  made  an  order  directing  that  service  be  made 
by  publication  in  a  daily  newspaper  published  in  San  Fran- 
cisco, commencing  with  the  twenty-first  day  of  May,  until 
and  including  the  twenty-sixth  day  of  May,  1902,  and  direct- 
ing that  the  summons  be  returned  on  the  twenty-sixth  day  of 
May,  1902,  which  was  the  return  day  named  in  the  summons. 

The  sununons  was  not  served  until  the  completion  of  the 
[jeriod  of  time  prescribed  for  its  publication, — ^that  is,  May 
26,  1902.     Judgment  by  default  was  entered  May  28,  1902. 

The  code  provides  (Code  Civ.  Proc.,  sec.  1166)  that  the 
summons  must  be  ''returnable  at  a  day  designated  therein, 
which  shall  not  be  less  than  three  days,  nor  more  than  twelve 
days  from  its  date,  except  in  cases  where  the  publication  of 
the  summons  is  necessary,  in  which  case  the  court  or  a  justice 
thereof,  may  order  that  the  summons  be  made  returnable  at 
such  time  as  may  be  deemed  proper,  and  the  summons  shall 
specify  the  return  day  so  fixed.'* 

It  is  further  provided  (sec.  1167)  that  the  summons  must 
be  ''served  at  least  two  days  before  the  return  day  desig- 
nated therein.'* 

In  this  case  the  sunmions  was  not  served  until  the  return 
day,  that  being  the  day  when  the  publication  was  complete. 
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The  law  contemplates  that  the  defendant  in  any  case  shall 
have  two  days  after  the  summons  is  served  in  which  to  an- 
swer. ''If,  at  the  time  appointed,  the  defendant  do  not  ap- 
pear and  defend,  the  court  must  enter  his  default,  and  render 
judgment  in  favor  of  the  plaintiff,  as  prayed  for  in  the  com- 
plaint" (Sec.  1169.)  Defendant  did  not  appear  and  de- 
fend at  the  time  appointed,  but  he  had  not  been  served  with 
the  summons  at  said  time.  He  was  not  served  until  the  ex- 
piration of  the  last  day  of  publication,  May  26th.  He  was 
not  then  given  two  days  to  appear  and  answer  or  defend, 
for  the  judgment  was  entered  and  recorded  May  28th. 

In  taking  a  judgment  by  default  the  plaintiff  acts  at  his 
peril.  He  must  see  that  the  law  has  been  complied  with  and 
that  the  time  for  appearance  has  expired.  Otherwise  he  takes 
the  chances  of  having  his  judgment  set  aside  or  reversed. 

The  judgment  is  reversed  and  the  default  set  aside  and  the 
court  below  directed  to  allow  defendant  two  days  to  apj;>ear 
or  answer. 

Harrison,  P.  J.,  and  Hall,  J.,  ooncorred* 


[No.  49.    Third  AppeOaie  Distriet.— fieptember  28,  190S.] 

CITY    OP    MABYSVILLE,  Appellant,  v.  COUNTY  OP 
YUBA,  Respondent 

Municipal  Oobfobations — Special  Chaktxs  Bepebxinq  to  Gxn^ull 
Laws — Amskdicznts— Fnnes  in  Polzgb  Goubt  under  State  Laws 
— ^Payment  to  Gountt  Tbeasxtbeb. — The  dispositioii  of  fines  for 
misdemeanors  imposed  b7  a  police  judge  under  the  state  law  in  a 
monieipal  corporation  chartered  b^  special  act  prior  to  the  eon- 
stitution  of  1879,  and  charter  of  which  referred  to  the  general 
law  for  its  powers  and  duties,  is  not  to  be  determined  merely  by 
the  general  law  as  it  then  stood,  but  is  to  be  governed  by  eTisting 
amendments  to  such  general  law,  providing  that  all  such  fines  shall 
be  paid  to  the  county  treasurer. 

In. — Power  op  Li^iisLATURs — General  Laws  Appeotinq  Municipal 
Corporations. — The  legislature  may  pass  general  laws  affecting 
municipal  corporations,  without  reference  to  whether  such  eozpora- 
tions  were  formed  before  or  after  the  eonstitation  of  1879. 
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Id. — OoNSTBUcnoN  or  Oonstitutiok— ^'Municipal  Attajsl," — ^The  dis- 
position of  fines  for  misdemeanon  punished  by  Tirtae  of  the  state 
law,  and  not  of  any  mnnieipal  ordinance,  is  not  a  ''mnnidpal 
affair"  under  a  speeial  charter  which  says  nothing  about  fines, 
and  leaves  their  disposition  to  be  regulated  by  the  Penal  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yuba 
County.    E.  S.  Mahon,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  H.  Bedington,  City  Attorney,  for  Appellant. 

M.  T.  Brittan,  District  Attorney,  for  Respondent 

CHIPMAN,  P.  J. — ^Action  to  recover  back  certain  moneys 
collected  on  fines  imposed  by  the  police  judge  of  the  police 
court  of  plaintiff  and  alleged  to  have  been  paid  over  to  de- 
fendant for  the  use  and  benefit  of  plaintifiL 

Defendant  demurred  to  the  complaint  for  insufficiency  of 
facts,  and  the  court  sustained  the  demurrer  on  this  ground 
alone.  Other  grounds  are  stated  in  the  demurrer,  but  as  they 
are  not  mentioned  in  respondent's  brief,  they  will  not  be  no- 
ticed. Plaintiff  failing  to  amend  its  complaint,  judgment 
passed  for  defendant  and  plaintiff  appeals. 

It  was  aUeged  in  the  complaint  that  there  existed  in  plain- 
tiff city  a  police  court  presided  over  by  a  police  judge  who 
had  exclusive  jurisdiction  over  municipal  misdemeanors  com- 
mitted within  the  corporate  limits  of  the  city;  and  that  he 
had  jurisdiction,  concurrently  with  the  justice  of  the  peace, 
over  such  offenses  under  state  laws  as  were  within  the  juris- 
diction of  the  justice  court  for  the  judicial  township  of  which 
the  city  formed  a  part  There  are  two  counts  in  the  com- 
plaint.— 

1.  To  recover  certain  fines  imxKxied  upon  and  collected  from 
persons  adjudged  guilty  of  certain  state  misdemeanors,  which 
said  fines  had  been  paid  over  to  the  county  treasurer  on  the 
assumption  that  they  belonged  to  the  county; 

2.  To  recover  certain  moneys  in  cases  where  fines  had  been 
imposed  for  state  misdemeanors  and  the  convicted  persons 
had  elected  to  serve  imprisonment  in  lieu  of  paying  the  im- 
posed fine,  but  afterwards  elected  to  pay  the  remaining  un- 
paid portion  of  said  fines,  and  did  so  pay  the  same  to  the 
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county  treasurer  through  the  hands  of  the  sheriff  of  said 
county. 

Claims  were  duly  presented  by  plaintiff  to  defendant 
through  the  board  of  supervisors  for  the  amounts  thus  com- 
ing into  defendant's  possession,  and  were  rejected,  and  in 
due  time  this  action  was  commenced. 

The  dty  of  Marysville  was  first  incorporated  by  act  Df 
March  3,  1857  (Stats.  1857,  p.  40).  It  was  reincorporated 
by  act  of  March  7,  1876,  (Stats.  1875-1876,  p.  149,)  ''with 
the  powers  and  under  the  provisions  of  title  three  of  the 
Politieal  Code  of  this  state,"  (part  IV,  presumably,  though 
not  so  expressed  in  section  1  of  the  act.  See  Pol.  Code,  sec. 
4354  et  seq.;  Ex  parte  Mauch,  134  Cal.  500,  [66  Pac.  734].) 
Appellant  claims  under  the  provisions  of  section  13  of  tb« 
act  of  1876,  supra,  which  is  as  follows:  *'The  police  judge 
shall  exercise  all  the  powers  granted  him  by  the  Political 
Code,  except  the  provision  of  section  4425  [relating  to  the 
appointment  of  a  clerk] .  All  moneys  collected  by  him  as  such 
police  judge  shaU  be  paid  into  the  general  fund  of  said  city, 
on  the  first  Monday  of  each  month*  He  shall  receive  for  such 
services  an  annual  salary  of  five  hundred  dollars.  ..."  The 
Penal  Code,  section  1457,  as  it  stood  when  MarysviDe  was 
reincorporated,  read  as  follows:  **Upon  payment  of  the  fine, 
the  officer  must  dischai^e  the  defendant  if  he  is  not  detained 
for  any  other  legal  cause,  and  apply  the  money  to  the  pay- 
ment of  the  expenses  of  the  prosecution,  and  pay  over  the  resi- 
dua^ if  any,  within  ten  days,  to  the  county  or  city  treasurer, 
aeeording  as  the  offense  is  prosecuted  in  a  justice's  or  police 
ocniii.  If  the  fine  is  imposed,  and  paid  before  commitment 
it  most  be  applied  as  provided  in  this  section.''  The  dispo- 
sition of  fines  is  further  provided  for  as  follows:  ''All  finev 
and  forfeitures  collected  in  any  court,  except  police  courts, 
must  be  applied  to  the  payment  of  the  costs  of  the  case  in 
which  the  fine  is  imposed,  or  the  forfeiture  is  incurred,  and 
after  such  costs  are  paid,  the  residue  must  be  paid  to  the 
county  treasurer  of  the  county  in  which  the  court  is  held.'^ 
(Section  1570.)  Both  of  these  sections  were  amended  in 
1901.  Section  1457  was  amended  by  adding  **  provided  that 
aU  forfeitures  and  fines  collected  for  the  violation  of  any  cil. 
ordinance,  whether  in  the  police  court  or  justices*  court,  sha.i 
be  paid  over  to  the  city  treasurer  of  the  city  in  which  such 
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ordinance  is  in  force."  Section  1570  was  amended  to  read: 
**A11  fines  or  forfeitures  collected  in  any  court  [omitting  the 
exception  as  to  police  courts  in  the  original  section]  must  be 
paid  to  the  county  treasurer  .  .  .  ;  provided,  that  all  fines 
and  forfeitures  collected  in  any  court  for  the  violation  of  any 
city  ordinance  shall  be  paid  to  the  city  treasurer  in  which 
such  ordinance  is  in  foree."     (Stats.  1901,  p.  88.) 

In  effect  these  amended  sections  require  all  fines  collected 
in  any  court  (less  the  costs  incurred),  except  fines  for  the 
violation  of  city  ordinances,  to  be  paid  to  the  county  treas 
urer.  Appellant  concedes  that  these  sections  affect  the  police 
courts  established  in  cities  and  towns  chartered  under  the  ger  - 
eral  Municipal  Incorporation  Law  of  this  state  (Stats.  1883, 
p.  93),  and  those  existing  in  cities  which  owe  their  corporate 
powers  to  freeholders'  charters  provided  by  the  constitution. 
But  appellant  contends  that  municipalities  which  were  incor* 
porated  under  special  acts  of  the  legislature  before  the  new 
constitution  went  into  effect,  and  which  have  never  elected  to 
incorporate  under  the  general  Municipal  Incorporation  Law, 
are  not  bound  by  these  sections  of  the  general  law  found  in 
the  Penal  Code,  '*  where  direct  provision  governing  the  same 
subject-matter  is  to  be  found  in  the  charter  itself." 

We  must,  I^  the  terms  of  the  act  of  reincorporation  of 
plaintiff,  look  to  the  Political  Code  to  ascertain  the  powers  of 
the  police  judge.  Section  4424  et  seq.  of  that  code  define  the 
criminal  jurisdiction  of  the  police  court.  Section  4431  also 
provides  as  follows:  ''Proceedings  in  criminal  actions,  triable 
in  such  courts  [police  courts]  are  regulated  in  part  11,  title 
XI,  chapter  I  of  the  Penal  Code."  It  is  in  this  part,  title, 
and  chapter  of  the  Penal  C!ode  that  we  find  the  sections  1457 
and  1570,  supra,  relating  to  the  disposition  of  fines  and  for- 
feitures. To  determine  the  powers  of  the  municipality  and  of 
its  of&cers,  we  must  look  to  the  provisions  of  the  Political  Code 
and  Penal  Code,  so  far  as  these  provisions  have,  by  the  char- 
ter itself,  been  made  applicable.  Appellant  contends  for  the 
principle  that  express  provisions  of  the  charter,  enacted  by 
special  legislative  act,  cannot  be  changed  by  the  oiactment  of 
general  laws.  (Citing  Smith's  Beach  on  Municipal  Corpo- 
xatioDs,  sees.  101,  104,  105;  Cooky's  Constitutional  Limita- 
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tions,  183.)  The  principle  was  applied  in  People  v.  HiU,  125 
Cal.  16,  [57  Pac.  669],  where  it  was  said  of  the  charter  of 
Salinas  City  there  involved:  ''The  charter  being  the  law  for 
a  special  case  is  not  in  conflict  with  a  general  law  which  pro- 
vides othervnse.  Even  a  general  law  subsequently  passed, 
does  not  repeal  laws  expressly  made  for  special  cases,  unless 
an  intent  that  the  general  law  shall  have  such  effect  is  mani- 
fested in  some  mode  in  the  general  law."  AsBuming  that  the 
'' moneys  collected"  by  the  police  judge^  mentioned  in  section 
13  of  the  act  of  1876,  mean  fines  and  forfeitures,  they  never- 
theless come  into  his  hands  by  virtue  of  the  provisions  of  the 
general  law.  This  general  law  (the  Political  Code  and  the 
Penal  Code)  cannot  be  restricted  to  its  provisions  as  they 
stood  when  referred  to  by  the  charter,  but  must  be  held  to  be 
the  provisions  as  defined  from  time  to  time  by  the  legislature. 
Surely  the  legislature  could  amend  or  repeal  these  pro- 
visionfi ;  and,  when  amended  or  repealed  they  woidd,  we  think, 
control  the  charter  provisions  on  the  same  subject,  for  to  no 
others  could  the  charter  then  refer.  The  powers  of  the  poUce 
judge  to  try  cases  and  impose  fines  come  alone  from  this  gen- 
eral law,  and  it  is  sufficiently  clear  that  when  the  legislature 
made  the  general  law,  in  effect  a  part  of  the  charter,  it  re- 
tained its  power  over  the  general  law  to  amend  or  repeal  it, 
and  when  it  did  the  one  or  the  other  it  became  the  law,  and 
the  only  law,  to  which  section  13  of  plaintiff's  charter  could 
refer.  The  charter,  by  its  reference  to  the  Political  Code  (see 
sec.  4431  of  that  code),  provided  that  proceedings  in  crim- 
inal actions  triable  in  police  courts,  shall  be  regulated  by  the 
provisions  of  the  Penal  Code.  The  disposition  of  fines  is  part 
of  such  proceedings  and  may  be  regulated  the  same  as  may 
the  jurisdiction  of  the  police  judge  be  regulated.  In  giving 
the  police  court  jurisdiction  over  what  are  termed  state  mi»> 
demeanors,  that  officer  is  exercising  the  functions  of  justiee 
of  the  peace,  who  is  a  county  officer,  and  should  be,  and,  we 
think,  is  subject,  in  the  exercise  of  this  jurisdiction,  to  the 
general  law  so  far  as  applicable  to  his  duties  while  acting  in 
such  capacity.  He  imposes  fines  in  these  cases  alone  through 
the  authority  given  him  by  the  general  law  as  he  finds  it  and 
not  otherwise.    The  effect  of  the  amendments  to  the  Penal 
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Code,  upon  the  disposition  of  fines  and  forfeitures,  is  not 
brought  about  by  the  amendment  of  some  general  law  inde- 
pendent of  the  charter,  but  by  an  amendment  to  a  general  law 
which  by  the  terms  of  the  charter  had  been  made  applicable 
to  it 

The  l^islature  may  pass  general  laws  affecting  municipal 
corporations  without  reference  to  whether  such  corporations 
were  formed  before  or  after  the  constitution  of  1879.  (See 
eases  in  notes  to  section  6  of  article  XI  of  Treadwell's  Anno- 
tated Constitution  of  California;  also,  Ex  parte  Braun,  141 
Cal.  204,  [74  Pac  780].) 

It  is  claimed,  however,  that  the  amendment  of  the  consti- 
tution of  1896  has  taken  away  from  the  legislature  the  power 
to  interfere  in  '* municipal  affairs,"  and  that  this  matter  of 
the  disposition  of  fines  is  a  municipal  affair.  We  do  not  so 
regard  it  If  the  charter  clearly  made  these  fines  a  part  of 
the  revenue  of  the  city,  by  which,  in  part,  the  city  was  to 
derive  its  support,  there  might  be  some  force  in  the  sugges- 
tion. But  the  charter  says  nothing  about  fines;  it  is  in  the 
Penal  Code  alone  we  find  the  mode  pointed  out  for  their  dis- 
position. The  police  judge,  in  imposing  fines  for  violations 
of  state  laws,  is  enforcing  the  general  law  as  he  finds  it,  and 
is  performing  the  duties  of  a  justice  of  the  peace  concurrently 
with  that  officer.  Both  officers  are  equally  within  the  regulat- 
ing power  of  the  legislature  in  the  trials  of  offenses  punish- 
able by  state  law,  and  such  trials  cannot  be  said  to  be  ''mu- 
nicipal affairs"  as  contemplated  by  the  constitution.  It 
would  be  vain  to  attempt  to  extract  from  the  decisions  of  the 
supreme  court  a  definition  of  these  terms  alike  applicable  to 
all  cases.  It  seems  to  be  conceded  that  the  court  has  not  un- 
dertakeji  and  probably  never  will  undertake  to  give  a  general 
definition  of  these  words,  but  that  their  meaning  must  be 
determined  in  each  individual  case  as  it  arises,  and  upon  its 
own  facts.  Probably  the  cases  of  Fragley  v.  Phelan,  126  Cal. 
883,  [58  Pac.  923],  and  Ex  parte  Braun,  141  Cal.  204,  [74 
Pac.  780],  throw  as  much  light  on  the  question  as  any  of  the 
decided  cases. 

The  judgment  is  affirmed. 

McLaughlin,  J.,  and  Buckles,  J^  concurred. 
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[No.  67.    Third  Appellate  DiBtrict.— September  23,  1005.] 

A.  ALPER  et  al.,  Appellants,  v.  PATRICK  TORMBT  et  al., 
Respondents;  L.  C.  WITTENMYER,  as  Assignee  of 
Union  Stock  Yard  Company,  an  Insolvent  Debtor,  In- 
tervener, Respondent 

Sale  of  Stock- Yakd  by  Absioneb  of  Inbolvbht— Ddsfdto  as  to  Pix- 
TX7&ES — Compromise — Oonystancb — Beoitalb — Stsel  Bails  not 
TNCLTn)ED. — ^Where  the  assignee  of  an  insolvent  eorporation  sold  its 
stock-yard  with  aU  buildings,  struetnres,  tracks,  and  appurtenances, 
and  where,  upon  a  dispute  as  to  whether  certain  articles  were 
"personal  property  not  sold,"  or  were  "fixtures,"  a  compromise 
was  allowed  pursuant  to  a  stipulation  referring  it  to  the  court, 
which  permitted  an  admission  in  the  conveyance  that  all  property 
in  and  about  the  premises  shall  pass  as  fixtures  with  the  realty; 
held,  that  a  conveyance  reciting  a  sale  of  "aU  property  used  in 
connection  with"  the  stock-yard  company,  and  an  agreement  that 
all  "personal  property  in  and  about  the  buildings  is  to  be  con- 
sidered as  fixtures, ' '  did  not  pass  sixty  tons  of  steel  rails  not  on  the 
premises,  and  far  removed  from  any  buildings  or  tracks,  of  the 
existence  of  which  the  assignee  was  ignorant,  and  which  were  not 
included  in  the  stipulation  referring  the  dispute,  and  were  listed 
for  taxation  by  the  vendee  as  "old  iron." 

APPEAL  from  an  order  of  the  Superior  Court  of  Contra 
Costa  County  denying  a  new  trial.    William  S.  Wells,  Judge 

The  facts  are  stated  in  the  opinion  of  the  ooort 

Louis  H.  Brownstone,  for  Appellants. 

W.  S.  Tinning,  for  Intervener,  Respondent 

R.  H.  Latimer,  for  Patrick  Torm^y,  Respondent 

McLAUQHLIN,  J. — This  is  an  action  to  recover  sixty  tons 
of  steel  rails.  At  the  time  the  action  was  commenced  the 
property  in  controversy  was  in  the  possession  of  defendant 
Tormey,  but  at  the  trial  he  expressly  disclaimed  all  interest 
in  the  rails.  Subsequent  to  the  commencement  of  the  action 
defendant  Witteiimyer,  as  assignee  of  the  Union  Stock  Yard 
Company,  an  insolvent  debtor,  filed  his  complaint  in  interven- 
tion and  set  up  his  claim  to  the  possession  and  ownership  of 
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said  rails  as  such  assignee.  Judgment  was  entered  in  favor 
of  the  intervener,  and  plaintiffs  appeal  from  an  order  deny- 
ing their  motion  for  a  new  trial.  Appellants  contend  that  the 
evidence  is  insufScient  to  sustain  the  findings,  and  the  ques- 
tion thus  presented,  boiled  down  to  its  essence,  involves  the 
ownership  of  the  rails  here  in  controversy.  It  is  admitted 
that  the  rails  were  owned  by  the  insolvent  corporation,  and 
passed  to  the  intervener  by  virtue  of  the  assignment  to  him. 
But  it  is  claimed  that  they  were  included  in  a  sale  of  certain 
property  of  such  corporation  made  by  the  assignee  to  plain- 
tiff Alper.  At  the  time  the  action  was  conunenced,  the  rails 
were  lying  upon  land  owned  by  defendant  Tormey.  They 
had  been  brought  there  and,  as  he  put  it,  ''stored"  on  the 
land  with  his  consent.  The  Union  Stock  Yard  Company 
owned  a  plant  which  covered  about  thirty-five  acres,  and  in 
connection  therewith  operated  spur  tracks  which  passed  over 
Tormey 's  land.  These  rails  were  not  laid,  but  were  lying 
on  the  ground  about  fifty  feet  from  such  tracks,  at  a  point 
about  three  hundred  feet  from  the  line  of  the  Union  Stock 
Yard  Company's  property.  The  undisputed  facts  touching 
the  sale  out  of  which  tiiis  litigation  arose  may  be  briefly  stated 
as  follows : — 

On  November  12,  1900,  the  intervener,  as  assignee,  sold  to 
plaintiff  Alper,  all  the  right,  title,  and  interest  of  said  in- 
solvent, and  said  assignee  in  and  to  certain  blocks  of  land  in 
Rodeo,  Contra  Costa  County,  ''together  with  all  the  build- 
ings, machinery,  and  fittings,  corrals,  pens,  sheds,  and  appur- 
tenances now  erected  or  in  process  of  erection  upon  said 
blocks,  and  all  and  every  the  railroad  tracks  and  railroad 
superstructures,  which  have  heretofore  been  built  by  the  Union 
Stodc  Yard  Company  of  San  Franciseo,  .  .  .  and  used  or  in- 
tended to  be  used  in  connection  with  the  improvements  and 
machinery  in  said  blocks."  This  sale  was  confirmed  by  the 
court,  but  disputes  arose  touching  the  payment  of  taxes,  and 
"whether  certain  property  in  and  upon  the  above-described 
premises  and  used  in  connection  with  the  business  formerly 
carried  on  there  was  personal  property  not  sold  at  said  sale/* 
or  "fixtures  passing  with  the  freehold,  said  property  consist- 
ing among  other  things  of  two  safes,  tools  and  traveling 
hooks."  On  December  19,  1900,  the  parties  entered  into  a 
fttipolation  embodying  the  foregoing  facts,  and  reciting  that 
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the  matters  in  controversy  should  be  submitted  to  the  court 
for  consideration.  Two  days  later  the  assignee  filed  a  petition 
for  leave  to  compromise  such  disputes,  and  on  December  22d 
the  court  made  its  order  authorizing  a  compromise  pursuant 
to  the  terms  of  the  stipulation,  and  the  delivery  of  a  convey- 
ance of  the  assignee's  interest  in  the  real  property  sold,  wiih 
an  admission  that  "aU  of  the  property  in  and  about  said 
premises  shall  pass  as  fixtures  with  said  realty."  Thereupon 
said  intervener  executed  and  delivered  to  Alper  an  instrument 
reciting  that  intervener  had  sold  all  of  his  right,  title,  and 
interest  in  and  to  ''oZZ  property  used  in  connection  with  the 
Union  Stock  Yard  Company  of  San  Francisco  unto  A.  Alper, 
and  has  agreed  that  aU  property  which  might  possibly  be 
considered  under  the  circumstances  as  personal  property  in 
and  about  the  buildings  is  to  be  considered  as  fixtures,  and  as 
passing  with  the  real  property."  It  is  admitted  that  at  the 
time  of  the  sale  and  compromise,  the  assignee  did  not  know 
of  the  existence  of  the  rails  in  controversy.  It  is  also  con- 
ceded that  plaintifiEs  jointly  own  the  property  acquired  by 
virtue  of  such  sale. 

It  is  clear  from  the  foregoing  statement^  that  the  rails  did 
not  pass  to  plaintifEs.  It  cannot  be  pretended  that  anything 
more  than  real  property,  and  that  which  ordinarily  passes 
with  real  property,  was  included  in  the  sale  originally,  nor 
can  it  be  said  that  all  personal  property  passed  by  virtue  of 
the  compromise. 

The  stipulation  entered  into  by  the  parties  shows  on  its  face 
that  such  was  not  the  fact  The  dispute  which  led  to  the  com- 
promise, as  far  as  such  dispute  is  germane  to  the  problem 
before  us,  involved  only  the  question  whether  certain  properly 
in  and  about  the  premises  was  personal  property  **noi  sold 
at  said  sale/'  or  was  to  be  considered  as  ''fixtures  passing 
with  the  freehold."  If  all  of  the  personal  property  had  been 
included  in  the  sale  it  is  difficult  to  imagine  how  a  dispute  as 
to  the  ''fixtures"  could  be  possible.  If  such  was  the  under- 
standing, it  is  equally  difficidt  to  guess  why  "personal  prop- 
erty not  sold  at  said  sale"  was  mentioned  in  the  stipulation 
upon  which  the  compromise  was  based. 

Great  stress  is  placed  upon  the  words  "all  property,"  con- 
tained in  the  instrument  executed  by  the  assignee  pursuant 
to  the  order  authorizing  the  compromise.    It  is  said  that  this 
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language  is  comprehensive  enough  to  include  all  of  the  per- 
sonal  property.  Waiving  the  proposition  that  the  compro- 
mise could  not  be  made  broader  than  the  authorization^  the 
words  relied  upon  must  be  construed  in  the  light  of  surround- 
ing facts  and  circumstances.  So  construed  it  is  clear  that 
such  words  could  only  refer  to  the  real  property,  and  to  per- 
sonalty in  and  about  the  buildings^  which  was  to  be  consid- 
ered as  included  in  the  term  ''fixtures."  These  rails  were 
not  even  on  the  land.  They  were  fifty  feet  from  any  of  the 
spur  tracks  used  by  the  insolvent,  and  far  removed  from  any 
of  the  buildings.  The  argument  as  to  the  intent  of  the  par- 
ties is  far  from  convincing.  We  cannot  understand  how  the 
assignee  could  have  intended  to  include  specific  personal  prop- 
erty, worth  at  least  two  thousand  dollars,  when  he  was  igno- 
rant of  the  existence  of  such  property.  Nor  can  we  under- 
stand how  such  intent  could  exist,  when  such  property  was 
not  mentioned  during  the  dispute  nor  in  the  stipulation.  It 
is  evident  that  the  plaintiffs  did  not  class  the  rails  as  '^  fix- 
tures,'* for  the  following  year,  at  their  request,  such  property 
was  assessed  as  personal  property  under  the  desiirnation  of 
"old  iron.'' 
The  order  is  aflSrmed. 

Buckles*  J.,  and  Chipman,  P.  J.,  coneorred. 
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H.    W.  KNOLL,    Appellant,  v.    DRUBT    MELONB,    fie- 

spondent. 

0»MTBACT  TO  COLLBCT  CiTT  BONDS — ^HaLT  InTXBEST  07  AtTOBNXT — BaIX 

or  OwNSB's  Interest  in  Judgment — Second  Assignment  as  Col- 
lateral— Conditional  Promise  or  Attorney. — ^Where  the  owner 
of  city  bonds  contracted  with  an  attorney  to  eolleet  them  for  a 
one-half  interest,  and  absolutely  sold  and  assigned  all  his  interest 
in  the  judgment  rendered  in  payment  of  a  canceled  note,  but  sub- 
sequently assumed  to  assign  his  interest  in  the  original  contraet 
as  collateral  security  for  his  note  to  a  third  person,  and  directed 
the  attorney  to  pay  the  note  out  of  any  money  which  may  be 
due  him  under  the  contract:  Held,  that  a  conditional  promifla  bj 


638  KvoLLt  V.  MsLONE.  [1  Cal.  App. 

the  attorney  that,  should  any  money  eome  into  his  hands  payable 
to  the  maker  of  the  note,  he  would  out  of  such  funds  pay  the  note, 
does  not  render  the  attorney  liable  by  its  termsy  as  no  money  eoming 
into  his  hands  could  be  so  payable. 

Id. — OwMXBSHip  or  Oollatebal  —  Lien — ^Bights  of  Pusdoor. — ^An 
assignment  by  way  of  collateral  seeurity  for  the  payment  of  a 
note  creates  only  a  lien,  and  confers  no  title,  which  remains  in 
the  pledgor,  who  may  at  any  time  extinguish  all  rights  under  the 
assignment  hy  simply  paying  the  note. 

Id. — ^Pbiob  Kotici  or  Ssoohd  Assiqnmemt — Notb  Babbed  bt  Statotb 

— EZTIMOUIBHliXNT    07    LiBN— -BlGflTS    OF    PbIOB    ASSIGNEE.— The 

fMt  that  no  notice  wm  given  to  the  attorney  of  the  prior  assign- 
ment of  the  owner's  half  interest  in  the  judgment  before  prior 
notice  had  been  given  of  the  assignor's  assignment  of  the  origiiiil 
eontraet  (which  had  become  merged  in  the  judgment)  by  way  of 
collateral  security,  is  not  material,  where  it  appears  that,  long 
before  any  money  was  coUeeted,  the  lien  in  favor  of  the  payees 
of  the  note  became  extinguished  by  the  lapse  of  time  in  which 
an  action  could  be  brought  on  the  note,  and  that  the  prior  assignee 
of  the  judgment,  as  a  purchaser  thereof  for  value,  became  nbsu- 
lutely  entitled  to  any  money  that  might  be  coUeeted  on  the  judg- 
ment under  the  interest  of  the  assignor,  discharged  of  any  Lien  in 
favor  of  such  payees. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Prancisco.  Frank  J.  Murasky, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Beatty  &  Sanderson,  for  Appellant 

Franklin  P.  Bull,  and  L.  A.  Wittenmyer,  for  Resiwndent 

HALL,  J. — This  is  an  appeal  by  plaintiff  from  a  judgment 
in  favor  of  defendant  upon  the  judgment-roll  alone.  The 
facts  that  determine  this  case,  as  set  forth  in  the  findings, 
are  as  follows: — 

On  the  twenty-third  day  of  April,  1881,  J.  R.  Myers  w^as 
the  owner  of  certain  bonds  and  coupons  of  the  city  of  Placer- 
ville  of  the  face  value  of  $29,500,  and  by  writing  under  said 
date  entered  into  a  contract  with  Drury  Melone  (defendant) 
whereby  Melone  undertook  to  collect  from  said  city  said  bonds 
and  interest  thereon.  By  the  terms  of  said  contract  Melone 
should  have,  own,  and  retain  one  half  of  whatever  should  be 
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Tecovered  on  said  bonds  or  coupons  by  litigation,  settlement, 
or  ecmipromise. 

May  10,  1882,  said  Myers,  by  a  writing  placed  at  the  foot 
of  saUl  written  contract  between  Myers  and  Melone,  assigned 
to  L.  L.  Bobinson  all  the  interest  of  Myers  in  said  contract  and 
in  said  bonds  and  coupons  as  security  for  the  sum  of  four 
thousand  dollars  due  by  Myers  to  Eobinson,  and  evidenced  by 
promissory  note  of  date  May  10,  1882,  and  bearing  interest. 

June  80,  1885,  Myers  executed  to  Bobinson  a  renewal  note 
for  the  principal  and  interest,  then  amounting  to  fifty-eight 
hundred  dollars,  to  bear  interest  at  ten  per  cent  per  annum, 
and  payable  one  day  after  date,  and  as  collateral  security 
therefor  again  assigned  to  Bobinson  aU  the  interest  of  Myers 
m  said  contract  with  Melone  and  in  said  bonds  and  coupons. 
Bobinson  did  not  give  notice  to  Melone  of  said  assignments, 
and  Melone  had  no  knowledge  thereof  on  or  before  March  5, 
1887. 

October  6, 1886,  judgment  was  entered  in  the  superior  court 
of  the  city  and  comity  of  San  Francisco  in  favor  of  Myers 
and  Melone  against  the  city  of  Placerville  for  the  amount 
due  upon  said  bonds  and  coupons. 

On  September  1,  1887,  Myers,  by  a  writing,  made  an  abso- 
lute assignment  of  his  one-half  interest  in  said  judgment  to 
Bobinson  in  payment  of  the  note  for  fifty-eight  hundred  dol- 
lars, nothing  having  been  paid  thereon,  and  said  note  was 
canceled,  and  Bobinson  released  Myers  from  all  claims  and 
demands,  and  thereafter  said  Bobinson  always  claimed  to  be 
the  absolute  owner  of  said  one  half  of  said  judgment. 

That  on  the  first  day  of  February,  1887,  said  Myers  was 
indebted  to  Davis  &  Son  in  the  siun  of  three  hundred  dollars, 
and  on  said  date  executed  to  Davis  &  Son  a  promissory  note, 
payable  on  demand,  for  three  hundred  dollars,  and  interest 
at  one  per  cent  per  month,  and  as  security  for  the  payment 
of  the  sum  assigned  all  his  interest  in  said  bonds  and  said 
contract  with  Melone  to  Davis  &  Son,  and  executed  and  de- 
livered to  Davis  &  Son  the  following  writing: — 

••Oakulmd,  CAii.,  Feb.  1st,  1887. 

''I  hereby  pledge  and  assign  to  said  Qeorge  A.  I.  Davis, 

as  security  for  and  of  the  above  note  all  my  interest  in  the 

contract  between  me  and  Drury  Melone,  relating  to  the  bonds 

and  coupons  of  the  City  ef  Haeerville,  and  interest  thereon. 


640  Knolij  v.  Melons.  [1  Cal.  App. 

I  hereby  direct  the  said  Melone  to  pay  the  above  note  out  of 
any  money  which  may  be  due  me  at  any  time  under  or  by 
virtue  of  said  contract.  J.  R.  Myers/' 

Melone  was  notified  of  said  assignment  March  5,  1887,  and 
referring  to  said  order  signed  the  following: — 

"The  within  orders  were  presented  this  5th  day  of  March 
1887,  and  should  money  come  into  my  hands  payable  to  J. 
B.  Myers  or  his  wife  I  will  out  of  such  funds  pay  the  above 
note.  Dbuby  Mklonk" 

(Mrs.  Myers  never  had  any  interest  in  the  matter.) 

Bobinson  died  in  1892,  and  Sophia  G.  Cutter  was  appointed 
executrix  of  his  will,  and  on  the  fourth  day  of  October,  1899, 
Melone,  upon  a  compromise  (consented  to  by  said  Cutter), 
collected  from  the  city  of  Placerville  in  full  satisfaction  of 
said  bonds  $30,910. 

The  note  to  Davis  &  Son  had  never  been  paid,  and  plain- 
tijflf  is  now  the  owner  thereof  by  proper  assignment. 

In  response  to  a  plea  of  the  statute  of  limitations  made  by 
the  defendant  the  court  found  that  said  promissory  note  to 
Davis  &  Son  is  barred  by  the  provisions  of  section  337  of  the 
Code  of  Civil  Procedure,  but  the  action  upon  the  writing 
signed  by  Melone,  March  5,  1887,  is  not  barred. 

The  court  further  found  and  decided  that  Melone  never 
collected  or  received  any  money  payable  to  J.  R.  Myers,  but 
that  the  money  collected  under  said  compromise  was  one  half 
for  Melone  and  one  half  for  the  executrix  of  Robinson's  will, 
and  gave  judgment  for  defendant  for  his  costs. 

The  judgment  rendered  by  the  trial  court  is  correct. 

The  only  promise  to  pay  ever  made  by  Melone  is  contained 
in  the  writing  of  date  March  5,  1887,  and  was  conditional. 
It  is  in  these  words:  "The  within  orders  were  presented  this 
5th  day  of  March,  1887,  and  should  money  come  into  my 
hands  payable  to  J.  B.  Myers  or  his  wife  I  will  out  of  such 
funds  pay  the  above  note." 

No  money  ever  did  come  into  Melone 's  hands  payable  to 
Myers.  The  condition  upon  which  Melone  promised  to  pay 
the  Davis  note  has  never  arisen.  Long  before  any  money  was 
collected  Myers  had  by  an  absolute  assignment  of  the  judg- 
m^ent  which  had  been  recovered  on  the  bonds,  parted  with 
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all  claim  to  any  interest  in  the  bonds,  and  consequently  none 
of  the  money  collected  was  payable  to  him.  Melone  did  not 
promise  to  pay  out  of  sach  money  as  he  might  collect  on  the 
bondSy  bat  only  out  of  snch  money  as  should  be  payable  to 
Myers. 

His  promise  cannot  be  extended  beyond  the  plain  meaning 
of  the  words  used  by  him.  Indeed,  if  we  understand  the  con- 
tention of  appellant,  he  does  not  rely  so  much  upon  this  con- 
ditional promise  of  Melone 's,  but  rather  upon  the  effect  of 
the  assignment  of  the  bonds  to  Davis  &  Son,  February  1, 1887, 
azid  the  fact  that  they  notified  Melone  of  such  assignment 
before  Melone  recdved  any  notice  of  Robinson's  assignments. 

Counsel  states  his  position  in  the  form  of  a  supposititious 
dialogue  between  his  client  and  Melone,  and  puts  these  words 
into  the  mouth  of  his  client:  '^Bobinson  bought  out  Myers 
September  1,  1887,  six  months  after  my  assignment.  As  for 
the  Hen  he  had  on  the  fund  when  I  gave  my  notice,  it  3delded 
to  me  because  of  that  notice.  As  against  his  prior  right  you 
must  pay  me  because  of  my  prior  notice.  As  against  his  sub- 
sequent purchase  I  am  protected  by  my  prior  assignment  (md 
notice.**    (Italics  are  ours.) 

In  support  of  his  position  appellant  has  discussed  the  law 
as  to  the  relative  rights  of  successive  assignees  of  a  chose  in 
action  as  depending  on  the  order  in  which  they  give  notice 
to  the  debtor  or  trustee  of  the  fund,  as  the  case  may  be,  and 
especially  relies  on  Oraham  Paper  Co,  v.  Pembroke,  124  Gal. 
117,  [71  Am.  St  Sep.  26,  and  note,  56  Pac.  627]. 

With  the  doctrine  of  this  latter  case  we  have  no  quarrel, 
but  it  has  no  implication  to  the  facts  of  this  case. 

What  were  the  rights  secured  by  Davis  &  Son  under  the 
assignmoit  of  February  1,  18871  The  assignment  was  as 
security  for  the  payment  of  the  promissory  note,  and  by  such 
assignment  they  did  not  become  the  owner  of  any  interest 
m  the  bonds  or  in  the  contract  with  Mdone,  or  in  the  poten- 
tial fund  that  might  result  from  the  bonds.  Myers  still  re- 
mained the  owner  of  the  bonds,  and  Davis  &  Son  as  between 
him  and  them  had  a  lien  thereon  as  security  for  the  payment 
of  the  note.  It  is  perfectly  plain  that  Myers  could  have  ex- 
tinguished all  right  Davis  &  Son  had  under  the  assignment 
and  order  by  simply  paying  the  nota 
I  GO.  Ap^— 41 
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The  principle  above  stated  is  amply  supported  by  Bibend 
v.  Liverpool  etc.  Ins.  Co.,  30  Cal.  19,  cited  by  appellant. 

In  this  latter  case  Wallstein  and  Mears  gave  notes  to  Weg- 
ener &  Shoenbar  for  an  indebtedness  they  owed  the  latter 
firm,  and  agreed  that  Wegener  &  Shoenbar  should  hold  cer- 
tain insurance  policies  as  collateral  security  with  the  right 
to  collect  the  insurance  in  case  of  loss,  and  apply  the  amount 
on  the  debt.  Subsequently  Wegener  &  Shoenbar  assigned 
the  notes  and  policies  to  Bibend.  A  loss  by  fire  occurred; 
suit  was  brought,  and  the  court,  in  discussing  the  efFeet  of 
the  assignment  of  the  policies,  said:  ''The  insurance  in  this 
case  was  effected  in  the  names  of  Wallstein  and  Mears,  upon 
their  property,  and  the  premiums  were  paid  by  them.  At 
the  time  of  the  fire  the  property  belonged  to  them,  and  so  did 
the  policies  of  insurance.  At  that  time  the  plaintiff  held  the 
policies,  not  as  the  owner  of  them  by  title  absolute,  but  as 
eridence  of  his  right  under  the  contract  entered  into  between 
the  firms  mentioned  to  receive  of  the  insurance  companies  the 
money  due  Wallstein  &  Mears  by  reason  of  the  loss  by  fire, 
and  to  appropriate  suflScient  of  it  to  the  payment  of  the 
amount  due  on  the  notes  assigned  to  him  hy  Wegener  & 
s^hoenbar. 

''The  subject  to  which  the  contract  of  these  firms  had  refer- 
ence was  the  money  which  might  become  due  from  the  insur- 
ance companies  in  case  of  a  loss  of  the  property  by  fire.  The 
effect  of  the  contract  was  not  to  transfer  the  title  and  prop- 
erty of  Wallstein  &  Mears  in  the  policies.  Th^  had  the 
power  at  any  time  to  possess  themselves  of  the  policies  by 
paying  the  amount  due  to  Wegener  &  Shoenbar.  ...  At  that 
time  the  plaintiff  had  no  more  than  an  equitable  lien  on  the 
fund  created  by  the  concurrence  of  the  loss  and  the  liability 
of  the  insurers  to  pay." 

Davis  &  Son  having  acquired,  by  the  assignment  to  them 
of  February  1,  1887,  as  security  for  the  demand  note  of  same 
date,  no  absolute  title  either  to  the  bonds,  contract,  or  the 
fund  to  be  derived  from  the  bonds,  but  simply  a  lien  thereon 
for  the  payment  of  such  note,  the  next  question  is:  What  has 
become  of  that  lien  1  The  answer  is :  It  has  long  since  been  e^ 
tinguished  by  lapse  of  time. 

Upon  the  face  of  the  complaint  (and  the  finding  of  tlM 
court  accords  therewith)  the  note  to  Davis  &  Son  wu  bamd 
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by  the  statute  long  before  any  money  was  collected  by  Melone 
on  the  bonds. 

''A  lien  is  extinguished  by  the  lapse  of  time  within  which, 
ander  the  provisions  of  the  Code  of  Civil  Procedure,  an 
action  can  be  brought  upon  the  principal  obligation."  (Civ. 
Code,  sec.  2911;  NewhaU  v.  Sherman,  Clay  &  Co.,  124  Cal 
509,  [57  Pac.  387],  and  cases  there  cited;  and  also  Conway 
V.  Supreme  CouncU,  131  Cal.  437,  [53  Pac.  727],  and  137 
Cal.  384,  [70  Pac.  223],— two  appeals.) 

If  Myers  had  not  made  an  absolute  assignment  of  his  inter- 
est m  the  bonds  to  Robinson,  and  an  action  had  been  brought 
against  Myers  by  Davis  &  Son  to  foreclose  their  lien  on  the 
bonds  for  the  payment  of  the  note,  at  any  time  subsequent 
to  February  1,  1891,  Myers  could  have  successfully  pleaded 
the  bar  of  the  statute.  The  right  of  action  on  the  note  being 
barred,  the  right  to  enforce  the  lien  on  the  bonds  or  the  pro- 
ceeds thereof  is  also  barred. 

Bobinson  for  value  purchased  the  judgment,  into  which 
the  bonds  had  merged,  September  1,  1887,  and  as  soon  as  the 
statute  had  run  against  the  note  from  Myers  to  Davis  &  Son 
he  was  entitled  to  all  the  money  that  might  be  collected 
thereon  under  the  Myers  interest,  discharged  of  any  lien  in 
favor  of  Davis  &  Son. 

The  judgment  is  affirmed. 

Cooper,  J.,  and  Harrison,  P.  J.,  concurred. 


[No.  68.    Ftjst  Appellate  DistTict. — September  23,  1905.] 

J.    M.    CUSICK,  Respondent,  v.    ELIZABETH    BOYNE, 

Appellant. 

Assumpsit  loa  Lbqal  Sebtigxs — SumciSMOY  or  €k)MPLAiNT — Implied 
Pbomiss — ^Averment  not  BEQuntSD. — ^A  complaint  in  assumpsit 
for  legal  eenricee  which  alleges  that  the  legal  services  were  per- 
formed at  the  special  instance  and  request  of  the  defendant,  and 
states  what  they  were  reasonably  worth,  is  not  demurrable  for  not 
aUeging  that  defendant  promised  to  pay  what  the  services  were 
reasonably  worth.  It  is  never  necessary  to  allege  a  promise  where 
tiie  law  implies  one. 

or    AnoKNET — Absence    or    Agbxbment  as  to    Pat- 
op  BxASONABLB  Yaujs.— WbsD  SO  attooMy  per- 
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fonns  Mrriees  for  another,  at  his  instanee  and  reqnest,  nothing 
being  aaid  as  to  payment,  the  attorn^  is  entitled  to  reeover  the 
reasonable   valne   of   his  servieoB. 
Id. — Evidence — Value   op    Services — Litigation — Securing    Lite  Es- 

CAn— MONTBLT  BiMTAL— MOBffAIITT  TaBL»— EXPKOTANCT  OF  Lm. 

— ^It  18  always  ennpetent  in  a  eontroversy  as  to  the  valne  of  legal 
services,  to  prove  the  nature  of  the  litigation  and  the  amount  in- 
volved; and  where  it  is  shown  that,  as  the  result  of  the  litigation, 
a  Hfe  estate  was  seeored,  evidence  is  admissible  to  show  its  monthly 
rental,  and  to  show  by  the  tables  of  mortality  the  average  expect- 
ant of  life  of  a  person  of  the  age  of  the  defendant  at  the  time 
when  the  Htigation  was  terminated,  as  a  eireomstanee  tending  to 
show  the  value  of  the  l^gal  services. 

iBw— PBisuicrnoN  of  AyxRAox  Health  amb  Bikknoth— Busdxn  of 
Pboof. — ^The  defendant  is  presnmed  to  be  of  the  average  condition 
of  health  and  strength  of  other  persons  of  the  same  age,  and  the 
plaintiff  was  not  required  in  the  first  instance  to  prove  that  fact, 
before  proving  the  tables  of  mortality;  but  if  for  any  reason 
the  health  of  defendant  was  such  that  she  would  be  taken  out  of 
the  general  rule,  it  was  incumbent  upon  her  to  prove  it. 

In. — Statbd  AcGOiniT— PaoPEB  iNsraucrnoN — Htpothetical  State- 
lOEMT  OF  Facts. — ^Where  there  was  evidence  in  the  case  tending  to 
support  it,  the  court  properly  instructed  the  jury  that  if  they 
should  find  from  the  evidence  that  a  statement  of  account  was 
remitted  by  plaintiff  to  the  defendant  at  time  stated,  and  that  its 
items  were  then  fvJUj  explained  by  plaintiff,  and  that  more  than 
three  months  elapsed  without  any  objection  being  made  by  the 
defendant,  the  account  became  an  account  stated,  the  items  of 
which  were  no  longer  open  to  inquiry  in  the  absence  of  allegation 
and  proof  of  fraud  or  mistake.  Such  instruction  is  not  on  any 
matter  of  fact,  but  properly  submits  a  hypothetical  statement  of 
facts,  ui>on  which  the  hiw  is  stated  as  applicable  thereto. 

l^ — Spioal  Oontbaov— Matter  of  Difkksi — ^Lwstructions  as  to 
BuBDEN  or  Proof. — Where  the  defendant  pleaded  a  special  con- 
tract that  if  plaintiff  was  successful  in  the  action  he  was  to  be 
paid  what  his  services  were  reasonably  worth,  but  if  he  failed  he 
was  to  make  no  charge  and  receive  no  compensation,  the  court 
properly  instructed  the  jury  that  the  burden  was  on  the  defendant 
to  prove  the  special  contract  allied,  and  that  unless  she  estab- 
fished  it  by  a  preponderance  of  evidence,  her  defense  founded  upon 
such  special  contract  would  fail  entirely.  If  the  evidence  were 
evenly  balanced  as  to  such  special  agreement,  it  would  not  take  the 
case  out  of  the  rule  that  valuable  services  performed  for  defendant 
by  phiintiff  at  defendant's  request  must  ordinarily  be  paid  for. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
CSity  and  County  of  San  Francisco  and  from  an  order  deuj" 
isg  a  Dflw  toaL    M.  a  Skw,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
C!hailes  O.  Nagle,  for  Appellant 
B.  Percy  Wright,  for  Respondent 

COOPBE,  J. — ^This  action  was  brought  for  legal  services 
rendered  by  plaintiff's  assignor,  as  attorney  at  law,  for  de- 
fendant, at  her  special  instance  and  request,  between  the 
second  day  of  January  and  the  twelfth  day  of  September, 
190L 

The  case  was  tried  with  a  jury,  and  a  verdict  rendered  for 
plaintiff  in  the  sum  of  nine  hundred  dollars. 

Defendant  made  a  motion  for  a  new  trial,  which  was  de- 
nied, and  she  brings  this  appeal  from  the  judgment  and  order 
denying  her  motion. 

There  is  sufi&dent  evidence  to  sustain  the  verdict,  and  no 
question  is  made  in  that  regard.  Defendant  urges  certain 
alleged  errors  which  occurred  during  the  trial,  of  which  we 
will  notice  those  deemed  most  plausible. 

The  complaint  alleges  that  the  legal  services  were  per- 
formed at  the  special  instance  and  request  of  defendant,  and 
that  such  services  were  reasonably  worth  the  sum  of  one 
thousand  dollars.  It  is  claimed  that  the  defendant's  de- 
murrer to  the  complaint  should  have  been  sustained  because 
there  is  no  allegation  that  defendant  agreed  to  pay  what  the 
services  were  reasonably  worth.  If  defendant's  contention 
is  correct,  it  would  introduce  a  new  departure  from  the  long- 
settled  rules  of  pleading.  It  is  never  necessary  to  allege  a 
promise  where  the  law  implies  one.  To  illustrate,  suppose 
the  defendant  made  no  promise,  as  such,  but  went  to  the 
attorney  and  asked  him  to  perform  services  for  her,  and  he 
did  so  at  her  request;  that  such  services  were  of  the  reason- 
able value  of  one  thousand  dollars ;  is  the  attorney  without  a 
remedy  because  appellant  did  not  say,  **I  will  pay  you"t 

In  all  cases  where  one  performs  services  for  another  at  his 
instance  and  request  the  law  implies  a  promise  to  pay. 

When  an  attorney  performs  services  for  another  at  his 
Instance  and  request,  nothing  being  said  as  to  payment,  the 
attorney  is  entitled  to  recover  the  reasonable  value  of  his  aer- 
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As  a  circumstance  tending  to  show  the  value  of  the  services, 
plaintiff  proved  the  value  of  the  real  estate  in  controversy  in 
the  matter  concerning  which  the  attorney  was  employed,  the 
monthly  rental  thereof,  and  that  a  life  estate  was  secured  to 
appellant,  by  way  of  compromise,  as  the  result  of  the  legal 
services.  It  is  always  competent,  in  a  controversy  as  to  the 
value  of  legal  services,  to  prove  the  nature  of  the  litigation 
and  the  amount  involved.  Plaintiff^  under  the  objection  of 
defendant,  was  allowed  to  prove  by  the  witness  Steams,  with 
the  aid  of  the  tables  of  mortality  in  use  in  the  United  States, 
the  average  expectancy  of  life  of  a  person  sixty  years  of  age, 
that  being  the  age  of  defendant  at  the  time  the  litigation  was 
terminate.  The  objection  was  that  the  plaintiff  did  not 
first  prove  that  defendant  was  in  a  sound  condition  of  health. 
The  objection  is  without  merit.  The  witness  testified  that  the 
mortality  tables  are  based  on  the  average  life  of  all  persons 
at  given  ages  without  regard  to  the  condition  of  their  health. 
The  law  presumes  that  a  person  of  sixty  years  of  age  is  in  the 
average  condition  of  health  and  strength  of  other  persons  of 
that  age.  If  for  any  reason  the  health  of  defendant  was  such 
that  she  would  be  taken  out  of  the  general  rule,  it  was  incum- 
bent upon  her  to  prove  it;  and  besides,  the  matter  was  not 
vital,  and  was  only  in  regard  to  a  circumstance  or  fact  tend- 
ing to  show  the  value  of  the  legal  services. 

The  court  instructed  the  jury  in  substance  that  if  they 
should  find  from  the  evidence  that  a  statement  of  account  was 
rendered  to  defendant  on  September  12,  1901,  and  that  the 
items  thereof  were  explained  to  her,  and  that  more  than  three 
months  elapsed  after  said  date  without  any  objection  being 
made  by  the  defendant,  the  account  became  an  account  stated 
the  items  of  which  were  no  longer  oi)en  to  inquiry  in  the 
absence  of  allegation  and  proof  of  fraud  or  mistake.  It  i^ 
not  claimed  that  there  was  no  evidence  upon  which  to  predi- 
cate the  instruction,  nor  that  the  proposition  of  law  therein 
stated  is  not  correct,  but  that  the  instruction  violates  the 
constitution  as  being  a  charge  in  respect  to  a  matter  c4c  fact 
We  do  not  think  that  the  instruction  contains  a  charge  as  to 
a  matter  of  fact  The  facts  were  left  to  the  jury,  the  court 
merely  telling  them  that  if  they  found  certain  facts,  the  law 
was  as  stated.  It  has  always  been  the  practice  for  trial  courts 
in  this  state  to  submit  a  certain  hyxx>thetical  statement  of 
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fact,  concerning  which  there  is  a  conflict,  to  the  jury,  and  tell 
them  that  if  they  find  the  facts  as  stated,  the  law  is  as  stated 
by  the  court  when  applied  to  such  facts. 

For  example,  in  actions  for  malicious  proseeutioDy  the 
court,  in  charging  the  jury,  will  tell  them  that  if  they  find 
certain  facts,  such  facts  do  or  do  not  amount  to  probable 
cause,  as  the  case  may  be.  The  court  in  the  instruction  com- 
plained of  did  not  even  intimate  that  the  evidence  sustained 
any  fact  or  proposition,  but  left  it  to  the  jury  to  find  from 
the  evidence  as  to  the  facts. 

Defendant,  as  a  defense  to  the  action,  alleged  in  her  answer 
a  special  contract,  to  the  effect  that  the  attorn^,  at  the  time 
of  his  employment,  agreed  that  if  he  was  successful  in  the 
said  action  he  was  to  be  paid  what  his  services  were  reason- 
ably worth,  but  if  he  failed  in  said  action  he  was  to  make  no 
chu^  and  receive  no  compensation  for  his  services.  The 
court  instructed  the  jury,  ''that  the  burden  of  proving  that 
there  was  such  a  special  contract  rests  upon  the  defendant 
Elizabeth  Boyne,  and  unless  she  establishes  it  by  a  prepon- 
derance of  evidence,  her  defense  founded  upon  such  special 
contract  fails  entirely." 

The  portion  of  the  instruction  quoted  is  complained  of  as 
not  being  a  correct  proposition  of  law.  The  court  had  else- 
where instructed  the  jury  that  the  plaintiff  must  make  out 
her  case  by  a  preponderance  of  evidence.  Therefore  the  in- 
struction applied  to  the  special  contract  alleged.  If  an 
agreement  was  made  that  under  certain  circumstances  no 
charge  was  to  be  made  for  services,  the  burden  was  upon 
defendant  to  prove  it  In  other  words,  the  plaintiff,  hav- 
ing proved  that  the  services  were  performed  at  the  request  of 
the  defendant,  and  the  reasonable  value  thereof,  would  be 
entitled  to  recover;  but,  defendant  says,  an  agreement  was 
made  taking  the  case  out  of  the  ordinary  rule.  The  court 
merely  said  the  burden  was  upon  defendant  to  prove  such 
8p«*£al  agreement  The  burden  certainly  was  not  upon  plain- 
tiff to  prove  it  It  was  no  part  oi  plaintiff's  case.  If  the  evi- 
dence were  evenly  balanced  as  to  such  special  agreement,  it 
would  not  take  the  case  out  of  the  rule  that  valuable  services 
performed  for  another  at  her  request  must  ordinarily  be  paid 
for. 

It  is  sufi&cient,  as  to  other  instructions  complained  of,  to 
■ay  that  we  have  examined  them  and  find  no  error  that  would 
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justify  a  reyersal  of  the  ease.  The  parties  were  before  the 
trial  court  with  a  jury.  The  trial  seems  to  have  been  fair, 
and  the  law  carefully  stated  in  the  instruction  of  the  learned 
judge.  The  decision  as  to  facts  on  conflicting  testimony  is 
final  here. 
The  judgment  and  order  are  afSrmed. 

Harrison,  P.  J.,  and  HaU,  J^  eoneurred 


[No.  ei.    TbM  AppeDste  Distriet.— Septembsr  86,  1905.] 

D.  0.  CASTLE,  Respondent,  v.  WALTER    P.    SIBLEY, 
Sheriff,  etc.,  and  GEORGE  E.  CRANE,  Appellants. 


Sale  or  Hat — Pubceasi  bt  Owmxs  or  Lahd  fbom  CBorraft— Dklivibt 
AKD  Chanos  or  Possession — ^Attaghmknt— Suppokt  or  FniDmos. 
— In  an  action  inTolTing  the  title  to  hay  sold  by  a  cropper  to  the 
9wner  of  the  hmd,  and  the  'validity  of  an  attaehment  against  the 
cropper,  where  the  court  found  in  favor  of  the  plaintiff,  and  that 
there  was  an  actual  deliyexy  and  continuous  change  of  poeseasion 
prior  to  the  attachment,  all  eonilict  In  the  endenee  must  be  re- 
solved in  fayor  of  the  action  of  the  trial  eourt,  and  the  findings 
are  sufSeiently  supported  by  eiridence  tending  to  show  that  aside 
from  plaintiif's  interest  in  the  hay  as  owner  of  the  land,  he  in 
good  faith  purchased  the  cropper's  interest  for  full  Talue,  and  that 
after  the  sale  the  hay  was  under  his  exclusi^  dominion  and  con- 
trol by  his  own  agent  on  the  land. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  ft  new  triaL  W. 
B.  Nutter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eoort 

R.  C.  Afinor,  and  W.  A.  Washington,  for  Appellanta. 

Niool  &  Orr,  for  Respondent 

McLaughlin,  J. — This  is  an  aetion  to  recover  a  sum  of 
money  held  by  the  defendant  sheriff  in  lieu  of  certain  hay 
attached  by  him  in  a  suit  brought  hy  defendant  Crans 
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against  Hayes  Nice^onger  and  others.  The  plaintiff  had 
judgment,  and  from  such  judgment,  and  an  order  denying 
their  motion  for  a  new  trial  defendants  appeal.  The  pivotal 
question  argued  in  the  briefs,  and  upon  which  the  determina- 
tion of  this  appeal  depends,  is  whether  a  sale  of  the  hay 
levied  upon,  made  by  Hayes  Nicewonger  to  plaintiff,  prior  to 
such  levy,  was  accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continuous  change  of  possession 
as  required  by  section  3440  of  the  Civil  Code.  The  findings 
in  this  regard  are  assailed  as  not  supported  by  the  evidence, 
and  a  brief  summary  of  such  evidence  will  suffice  to  inili- 
cate  the  points  upon  which  such  contention  is  based.  It  ap- 
pears that  plaintiff  owns  the  land  upon  which  the  hay  in 
question  was  produced,  and  that  Hayes  Nicewonger,  his 
brother-in-law,  occupied  the  same  from  October  1,  1902,  to 
September  30,  1903,  under  a  contract  whereby  Nicewonger 
was  to  farm  the  land  and  yield  to  plaintiff  one  third  of  the 
crop  produced.  During  the  term  of  Nicewonger 's  occupancy 
of  the  land  he  maintained  a  residence  in  Stockton,  and  came 
home  nearly  every  night,  returning  to  the  ranch  in  the  morn- 
ing. After  the  termination  of  the  contract  above  mentioned 
there  was  little  if  any  apparent  change  in  the  manner  of  his 
general  occupancy  of  the  premises.  At  the  time  the  hay  was 
harvested  he  was  indebted  to  the  Farmers'  Union  and  Milling 
Company,  such  indebtedness  being  secured  by  a  mortgage  on 
the  crop  produced  on  this  land.  The  company  was  pressing 
this  demand  against  him,  and  on  September  23,  1903,  pursu- 
ant  to  an  understanding  between  Nicewonger,  the  plaintiff, 
and  the  officers  of  said  company,  plaintiff  bought  this  hay 
and  paid  Nicewonger  the  full  market  value  thereof,  and  the 
purchase  price  was  applied  to  the  payment  of  the  above- 
mentioned  indebtedness.  There  is  not  the  slightest  conflict 
as  to  the  sale  and  payment  of  the  purchase  price,  nor  is  there 
any  evidence  tending  to  show  that  such  sale  was  fraudulent 
or  designed  to  hinder  or  delay  other  creditors.  Immediately 
after  the  sale  was  made,  plaintiff  instructed  Cary  Nice- 
wonger to  go  out  to  the  ranch  and  take  chaise  and  possession 
of  such  hay,  and  prepare  to  deliver  it  whenever  and  wherever 
directed  to  do  so  by  plaintiff.  Cary  went  out  to  the  ranch 
and  that  evening  went  down  to  the  place  where  the  contractor 
baling  the  hay  was  at  work,  drove  some  hogs  away  from  it, 
and  was  down  there  nearly  every  day  thereafter.    He  pre- 
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pared  teams  to  deliver  the  hay,  kept  it  in  sight  all  the  time, 
and  while  he  did  not  place  any  signs  on  stacks  or  bales,  nor 
cause  it  to  be  immediately  moved  from  its  position  on  the 
land,  there  is  evidence  sofficient  to  sustain  the  conclusion  that 
he  had  charge  of  it,  and  that  it  was  delivered  under  his  direc- 
tion pursuant  to  orders  from  Castle.  At  the  time  of  the  sale 
the  hay  was  stacked  at  different  places  on  the  land,  there 
being  about  sixty  or  seventy  tons  in  each  stack.  At  that  time 
but  forty-four  tons  had  been  baled,  and  the  contractor  con- 
tinued to  bale  the  remainder,  concluding  his  labors  about 
September  30th.  The  total  amount  baled  was  one  hundred 
and  fifty-five  tons.  The  contract  for  baling  was  made  by 
Hayes  Nicewonger  before  the  sale,  but  after  the  sale  the 
contractor  was  holding  possession  and  claiming  a  lien  on  the 
hay,  and  plaintiff  paid  his  demand  in  full.  After  the  sale 
Castle  made  repeated  efforts  to  sell  the  hay,  and  on  Septem- 
ber 29th  he  sold  it  to  Bumenapf  &  Co.,  and  instructed  Cary 
to  deliver  it  on  board  the  cars  at  French  Camp  as  speedily 
as  possible.  His  directions  were  obeyed  without  delay,  and  on 
October  3d  about  five  carloads,  or  sixty  tons,  had  been  so 
delivered.  On  that  day,  and  while  the  hay  was  in  coarse  of 
delivery  to  Rumenapf  &  Co.,  defendant  sheriff,  by  virtue  of 
an  attachment  issued  in  the  case  of  George  £.  Crane  v.  Hayes 
Nicewonger  et  al.,  levied  upon  the  hay  remaining  on  the  land, 
and  out  of  such  attachment  this  controversy  arose.  At  the 
time  of  the  first  sale  to  plaintiff,  his  portion  of  the  hay  had 
not  been  separated  from  the  general  mass,  nor  delivered  to 
him.  After  September  23d  about  five  tons  of  the  hay  was 
delivered  to  one  Fohls  at  Stockton  by  plaintiff's  order,  and 
on  the  day  of  the  sale  a  load  was  placed  in  the  bam  of  Hayes 
Nicewonger  in  that  city.  One  employee  of  Hayes  Nicewonger 
assisted  in  the  delivery  of  the  hay  and  Nicewonger's  teams 
were  used  for  the  purpose,  but  there  is  nothing  to  show 
whether  plaintiff  compensated  Nicewonger  for  such  service. 
Hayes  Nicewonger  sometimes  went  to  French  Camp  while 
the  hay  was  in  course  of  delivery,  but  there  is  positive  testi- 
mony to  the  effect  that  each  load  was  delivered  under  Cary 
Nicewonger 's  personal  supervision.  The  defendants  do  not 
dispute  plaintiff's  right  to  the  proceeds  arising  from  the  saie 
of  hay  actoally  delivered  to  Bumenapf  ft  Coi,  and  it  wm 
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stipulated  that  the  remaining  hay  should  be  delivered  to 
them,  and  that  the  purchase  price  of  such  remainder  should 
be  paid  to  the  sheriff  instead  of  plaintiff,  and  held  by  such 
sheriff  pending  the  result  of  this  action.  Cary  Nicewon^r 
is  the  son  of  Hayes  Nicewonger  and  the  nephew  of  plaintiff. 
Hjs  residence  was  in  the  dty  of  Stockton,  where  he  had  lived 
about  thirty-two  years.  About  September  10,  1903,  he  was 
in  San  Francisco,  but  came  back  to  Stockton  at  plaintiff's 
request,  and  on  the  last-mentioned  date  went  out  to  the  ranch 
to  care  for  plaintiff's  stock  and  attend  to  other  interests  of 
plaintiff  on  this  ranch.  During  his  stay  there  he  lived  in 
the  only  dwelling  on  the  premises,  which  dwelling  was  also 
occupied  by  his  father.  The  evidence  shows  without  conflict 
that  he  went  out  to  the  ranch  on  September  10th  and  re- 
mained there  as  the  employee  and  servant  of  plaintiff,  and 
that  he  did  no  work  and  performed  no  service  whatever  for 
his  father.  Evidence  was  introduced  tending  to  contradict 
some  statements  made  by  plaintiff  as  a  witness  in  the  case, 
and  it  is  said  that  his  testimony  is  entitled  to  no  weight  But 
the  court  cannot  say  that  evidence  clearly  relevant  and  com- 
petent should  have  been  rejected  or  accepted  by  the  trial 
court  in  reaching  a  conclusion  as  to  matters  of  fact  Under 
the  well-settled  rule  conflicts  in  the  evidence  must  be  resolved 
in  favor  of  the  action  of  the  trial  court,  and  the  only  ques- 
tion here  to  be  passed  upon  is  whether  there  is  sufficient  evi- 
dence in  the  record  to  sustain  the  findings.  We  are  of  the 
opinion  that  this  question  must  be  answered  in  the  affirma- 
tive. Aside  from  plaintiff's  interest  in  the  hay,  and  the  fact 
that  the  purchase  price  was  used  to  redeem  the  crop  from  the 
Uen  of  the  crop  mortgage,  he  also  redeemed  it  from  the  as- 
serted lien  of  the  contractor  who  baled  the  hay.  But  waiv- 
ing these  considerations,  there  is  sufficient  evidence  to  show 
that  after  the  sale  the  hay  was  under  his  exclusive  dominion 
and  control,  and  under  the  authorities  the  findings  cannot  bo 
disturbed.  (Feeley  v.  Boyd,  143  Cal.  286,  [76  Pac.  1029] ; 
Dubois  V.  Spinks,  114  Cal.  292,  [46  Pac.  95];  Porter  v. 
Bucher,  98  Cal.  459,  [33  Pac.  335] ;  Byrnes  v.  Moore,  93  Cal. 
394,  [29  Pac.  70] ;  Claudius  v.  Aguirre,  89  Cal.  503,  [26  Pac. 
1077] ;  Hickey  v.  Coschina,  133  Cal.  83,  [65  Pac.  313].) 

The  briefs  are  entirely  silent  as  to  the  many  assignments 
of  error  contained  in  the  bill  of  exceptions,  and  for  this  rea- 
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son  we  do  not  feel  called  upon  to  examine  or  eonaider  aach 
:ia8ignment8. 
The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Bucklea,  J.^  coneorred. 


[No.   60.    Tint   Appellate   Distriet. — September   87,    190S.] 

CITY  AND  COUNTY  OP  SAN  FRANCISCO,  Appellant, 
V.  DANIEL  HAETNETT,  and  WILLIAM  GIBBONS, 

Bespondents. 

Action  upon  Unauthobizxd  Bail-Bomi^— CHAaas  or  Obhob  nr  Fouox 
OouBT— Bond  Fcckd  bt  GLaaK— San  FaAHCisoo  CEABma— Pinal 
Code. — An  action  cannot  be  sustained  upon  a  bail-bond  given  to 
seenre  the  appearance  of  a  person  accused  of  the  crime  of  grand 
larceny  in  the  police  eoart  of  the  city  and  county  of  San  Fxandseo, 
where  the  amount  of  the  bond  was  fixed  solely  by  the  warrant  and 
bond  clerk  of  that  court.  There  is  no  authority  given  to  such  derk 
by  the  San  Franciaco  charter  to  fix  the  amount  of  such  a  bond; 
and  the  Penal  Code  provides  a  complete  scheme  for  admitting  to 
bail  persons  charged  with  crime,  under  which  the  order  fixing 
the  amount  of  bail  must  be  made  by  a  court  or  magistrata 

Id.— Bond  Absolutely  Void. — ^Where  the  amount  of  a  bail-bond  in  a 
criminal  case  has  been  fixed,  or  the  bail-bond  has  been  accepted  or 
approved,  by  an  officer  not  authorized  by  law  so  to  do,  the  bail- 
bond  is  absolutely  void,  and  cannot  be  sustained  as  a  common-law 
bond. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franeiaoo.    M.  0.  Sloes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  F.  Byington,  Distriet  Attorn^,  and  L  Harris^  Assistant 
District  Attorney,  for  Appellant 

Sullivan  &  Sulli\ran,  for  Bespondents. 

HALL,  J. — This  is  an  appeal  from  a  judgment  in  f aTor  of 
defendants  entered  after  failure  of  plaintiff  to  amend  com- 
plaint upon  order  sustaining  defendants'  general  demurrer 
to  the  complaint 
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The  action  was  brought  against  defendants  as  the  sureties 
on  a  bail-bond  given  by  them  to  secure  the  appearance  of  one 
Calnan,  to  answer  to  the  charge  of  grand  larceny  in  the 
police  court  of  the  city  and  county  of  San  Francisco. 

Bespondenty  the  demurring  party  in  the  trial  court,  ur*^es 
that  the  bond  sued  on  is  void  for  the  reason  (among  others 
also  urged)  that,  as  appears  by  the  allegations  of  the  com- 
plainty  the  amount  of  the  bail  was  fixed  by  the  assistant  war- 
rant and  bond  clerk,  and  not  by  order  of  a  court  or  magis- 
trate. Appellant  contends  that  the  charter  of  the  city  and 
county  of  San  Francisco  vests  authority  in  the  warrant  and 
bond  clerk  to  fix  the  amotuit  of  bail  by  persons  charged  with 
crime,  and  also  that  if  this  is  not  so,  the  bond  in  suit  is  never- 
theless good  as  a  oommon-law  bond. 

Passing  the  point  made  by  respondent  that  a  charter  pro- 
vision, vesting  in  the  warrant  and  bond  clerk  the  power  to 
admit  to  bail,  would  be  unconstitutional,  as  vesting  judicial 
functions  in  a  ministerial  officer  (upon  which  we  express  no 
opinion),  we  are  unable  to  find  anything  in  the  charter  that 
gives  such  clerk  the  power  to  fix  the  amount  of  bail  to  be 
given  by  persons  charged  with  crime. 

Appellant  relies  upon  the  provisions  of  sections  5  and  6  of 
chapter  VIII  of  article  V  of  the  charter. 

Section  5,  after  providing  for  the  appointment  of  a  war- 
rant and  bond  clerk  and  three  assistants,  etc.,  provides  as 
follows:  ''The  warrant  and  bond  clerk  shall  indorse  upon 
the  bond  the  time  when  it  was  issued  by  him  or  when  it  came 
into  his  possession.  He  may  issue  bail  bonds  and  appeal 
bonds  when  the  liability  therefor  does  not  exceed  two  thou- 
sand dollars  ($2,000.00),  and  order  the  discharge  from  cus- 
tody of  the  prisoners  for  whom  these  bonds  are  issued ;  and 
he  may  take  cash  bail  to  the  extent  in  any  one  case  of  one 
thousand  ($1,000.00)  dollars.  ..." 

Whatever  the  framers  of  the  charter  meant  by  the  words 
''He  may  issue  bail  bonds  and  appeal  bonds  when  the  liabil- 
ity therefor  does  not  exceed  two  thousand  dollars,"  it  is  cer- 
tain that  they  did  not  mean  by  such  language  to  vest  the 
clerk  with  the  power  to  fix  the  amount  of  the  bond.  The 
limitation  of  the  amount  beyond  which  he  may  not  "issue" 
bonds  clearly  indicates  that  the  amount  is  to  be  fixed  by 
same  other  authority.    Otherwise  be  would  have  power  to 
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admit  to  bail  in  all  cases,  for,  by  simply  fixing  the  amount  of 
bail  at  a  sum  not  exceeding  two  thousand  dollars,  he  would 
vest  himself  with  authority  to  admit  to  bail  in  any  case,  no 
matter  how  aggravated  or  heinous  the  crime  might  be. 

Section  6  of  the  same  chapter  and  article  contains  this  pro- 
vision: ''In  the  matter  of  fixing  bail  and  ordering  the  release 
of  prisoners  the  warrant  and  bond  deik  shall  be  subject  to 
the  judges  of  the  police  court,"  etc 

We  do  not  think  that  we  are  justified  in  holding  that  this 
language  invests  the  warrant  and  bond  clerk  with  authority 
to  fix  the  amount  of  baiL  It  seems  rather  to  have  been  in- 
serted in  the  charter  ex  industria  for  the  purpose  of  making 
it  clear  that  such  power  lies  with  the  judges  of  the  police 
court. 

The  Penal  Code  provides  a  complete  scheme  for  admitting 
to  bail  persons  charged  with  crime,  under  which  the  order 
fixing  the  amount  of  bail  must  be  made  by  a  court  or  magis- 
trate. (Pen.  Code,  sees.  821,  823,  824,  1268,  1269,  1273. 
1277.) 

We  therefore  hold  that  the  warrant  and  bond  derk  has  no 
power  to  fix  the  amount  of  bail  to  be  given  by  persons 
chai^d  with  crime. 

Appellant  next  urges  that  if  it  be  held  that  the  clerk  had 
no  authority  to  fix  the  amount  of  bail,  yet  the  bond  may  be 
recovered  on  as  a  good  common-law  obligation. 

Undoubtedly  a  bond  is  not  rendered  void  by  a  mere  irregu- 
larity, such  as  the  failure  of  sureties  to  justify,  it  being  held 
that  the  justification  is  no  part  of  the  bond,  but  a  matter  for 
the  benefit  of  the  obligee  only,  which  he  may  of  course  waive. 

Murdoch  v.  Brooks,  38  Cal.  603.  is  a  tyx)e  of  this  class  of 
cases.  See,  also,  People  v.  Shirley,  18  CaL  121;  People  v. 
Penniman,  37  Cal.  273;  Mofflt  v.  Oreenwali,  90  Cal.  371,  [27 
Pac.  296] ;  Carpenter  v.  Furrey,  128  Cal.  669,  [61  Pac.  369] 

The  only  states  in  which  it  has  been  held  that  a  bail-bond 
given  on  the  order  of  an  officer  not  authorized  to  admit  to 
bail  is  valid  at  all  we  believe  to  be  Iowa  and  (Jeorgia.  {State 
V.  Canon,  34  Iowa,  322;  Dennard  v.  State,  2  Ga.  137;  Park 
V.  State,  4  Ga.  329;  Jones  v.  Gordon,  82  Ga.  570,  [9  S.  B. 
782].) 

In  the  Iowa  case  no  authorities  are  cited,  and  the  matter 
is  disposed  of  in  a  few  sentences.    In  Georgia  the  ruling  of 
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the  court  seems  to  be  in  part  founded  on  a  statate  pecnliar 
to  that  state,  and  the  doctrine  laid  down  in  the  Geor^a  ca9«« 
has  been  discredited  in  other  jurisdictions,  and  especially 
by  Freeman  in  his  note  to  Harris  v.  Simpson,  14  Am.  Dec 
101. 

On  the  other  hand,  it  has  been  held  that  where  the  amount 
of  the  bail-bond  has  been  fixed,  or  the  bail-bond  accepted  and 
approved,  by  an  officer  not  authorized  by  the  law  so  to  do, 
such  bail-bond  is  entirely  void,  in  the  following  states,  ybs.: 
Kentucky,  Oregon,  Colorado,  Massachusetts,  Indiana,  Texas, 
New  Jersey,  Maine,  Nebraska,  Ohio,  Missouri,  and  other 
states.  (Commonwealth  v.  Roberts,  1  Duvall,  199;  WiUiams 
V.  Shelby,  2  Or.  145;  Rupert  ▼.  People,  20  Colo.  424,  [38 
Pac.  702] ;  People  v.  MeUor,  2  Colo.  705;  Haney  v.  People, 
12  Colo.  345,  [21  Pac.  39] ;  State  v.  Winninger,  81  Ind.  51; 
State  y.  Russell,  24  Tex.  505 ;  State  v.  Kruise,  32  N.  J.  L.  313 ; 
State  y.  Young,  56  Me.  219 ;  Dickenson  y.  State,  20  Neb.  72, 
[29  N.  W.  184] ;  Harris  y.  Simpson,  4  Litt  165,  [14  Am,  Dec. 
101] ;  PoweU  y.  State,  15  Ohio,  579;  People  y.  Brown,  23 
Wend.  47;  Oouchman  y.  Lisle,  15  Ky.  L.  R.  543.) 

In  WiUiams  y.  Shelby,  2  Or.  145,  a  justice  without  author- 
ity took  the  bail-bond,  and  the  court  said:  ''There  was  no 
statute  in  existence  at  the  time  of  the  proceeding  authorizing 
the  justice  to  take  such  a  bond ;  therefore  it  must  be  treated 
as  void.  ([Vose  y.  Deane,  7  Mass.  280;  Commonwealth  y. 
0^15],  16  Mass.  199;  [Commonwealth  y.  Loveridge],  11  Mass. 
337;  [People  y.  Brown],  23  Wend.  47).  The  eircuit  court 
held  that  although  there  was  no  statute  then  in  existence 
authorizing  the  taking  of  this  bond  hj  the  justice,  yet  H 
might  be  sustained  and  held  yalid  as  a  oonmion-law  under- 
taking ;  that  the  discharge  of  the  principal  for  the  time  being 
was  a  sufficient  consideration  to  sustain  the  promise  and 
agreement  entered  into.  This  holding  we  think  cannot  be 
sustained  by  the  authorities;  in  fact,  none  haye  been  pro- 
duced to  that  effect  Authority  has  been  cited  to  this  effect, 
that  another  class  of  bonds  might  well  be  sustained  from 
their  form  and  structure  without  the  aid  of  statute,  such  as 
injunction  bonds,  replevin  bonds,  bail-bonds  in  civil  cases, 
forthcoming  bonds,  appeal  bonds,  and  all  such  as  are  made 
payable  to  the  beneficiary  or  interested  party.  Such  have 
hticn  held  valid  at  common  law,  without  resorting  to  the  stat- 
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ute  to  give  them  effect,  but  it  is  held  otherwise  in  criminal 
eases." 

In  Rupert  v.  People,  20  Colo.  424,  [38  Pac.  702],  the 
Oregon  case  jnst  referred  to  is  cited,  and  the  court  said: 
"The  recognizance,  therefore,  having  been  taken  and  ap- 
proved by  an  officer  without  authority  is  void,  both  as  a  statu- 
tory bond  and  as  a  common-law  obligation." 

To  the  same  effect  are  Morrow  v.  State,  5  Kan.  563 ;  United 
States  V.  Goldstein,  1  DiU.  413,  [Fed.  Cas.  No,  15,226] ;  Vose 
V.  Deane,  7  Mass.  280;  Cammomoealth  v.  Loveridge,  11  Mass. 
837. 

In  State  v.  Winmnger,  81  Ind.  51,  it  is  said:  ''It  is  weU 
settled  that  a  bond  or  recognizance  taken  by  a  court  without 
jurisdiction,  or  an  officer  without  authority,  is  utterly  void." 

In  Benedict  v.  Bray,  2  Gal.  251,  [56  Am.  Dec  332],  and 
People  V.  Cctbannes,  20  CaL  529,  it  was  held  that  a  bond  ex- 
acted by  a  justice  of  the  peace  without  authority  was  void. 

In  Commonwealth  v.  Roberts,  1  Duvall,  199,  after  holding 
that  a  bond  taken  without  authority  is  void,  the  court  said: 
**It  is  not  within  the  province  of  courts  to  invest  persons 
with  authority  to  take  bonds  and  discharge  prisoners  from 
custody,  from  whom  the  legislature  have  withheld  such  au- 
thority; nor  should  courts,  by  recognizing  such  as  binding 
on  either  party,  contravene  the  policy  of  the  commonwealth 
in  designating  by  law  the  officers  authorized  to  bind  her." 

Inasmuch  as  the  warrant  and  bond  derk  has  no  authority 
to  fix  the  amount  of  bail  to  be  given  for  the  release  of  per- 
sons charged  with  crime,  to  hold  the  bond  in  this  case  valid 
would  be  for  this  court,  in  a  measure,  to  sustain  a  practice 
whereby  persons  charged  with  crime  might  be  released  from 
custody  contrary  to  the  plain  mandate  of  the  statute.  This 
we  cannot  do. 

The  judgment  appealed  from  is  affirmed. 

Cooper^  J.,  and  Harrison,  P.  J.»  concurred. 
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[No.  215.     Pint  Appellate  Distriet.— September  27,   1905.] 

In  the  Matter  of  the  Estate  of  PAUL  BOUTSSOU,  Deceased, 
JEAN  BOUYSSOU,  Appellant,  v.  ALEXANDRE 
VAYSSIE,  Respondent 

Appxal — JuBiSDicnoN  IK  Pbobatb  Mattbbs. — Appellate  joTiedietion  in 
probate  proceedings  is  limited  to  soeh  probate  matters  ''as  may 
be  provided  bj  law,"  and  does  not  estend  to  any  eases  not 
enumerated  in  section  963  of  the  Code  of  Civil  Proeedure. 

Iiii^— Non-Appb4Labui  aud  APFSAiiABU  Obdebs — ^Vacahno  BxruBAL  Of 
Pbobati — ^Vacatdio  Apfoqiticxnt  ov  ADMZNiSTRAToa. — ^An  order 
vacating  an  order  refusing  probate  of  a  will  is  non-appealable,  and 
an  appeal  therefrom  will  be  dismissed;  bnt  an  order  vacating  the 
appointment  of  an  administrator  is  appealable,  and  a  motion  to 
dismiss  an  appeal  therefrom  will  be  denied. 

Id. — Obdkb  BLsaut  m  Fobm — ^Distinot  Pbogxedinos — ^Distbibutivi 
GoNSTBUcnoK. — An  order  single  in  form  granting  a  "motion  to 
vacate  order  refusing  probate  of  will  and  appointing  adminis- 
trator," relates  to  whoUj  distinct  proceedings,  and  is  to  be  con- 
strued distribntivelj,  as  containing  separate  non-appealable  and 
appealable  orders. 

MOTION  to  dismiss  appeals  from  an  order  of  the  Superior 
r-^urt  of  the  City  and  County  of  San  Francisco  vacating  an 
order  refusing  probate  of  a  will  and  from  an  order  vacating 
the  appointment  of  an  administrator.  Frank  H.  Kerrigan, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Philip  L.  Manson,  and  Lucius  L.  Solomons,  for  Appellant. 

Jacob  Samuels,  and  Oscar  Samuels,  for  Respondent 

HARRISON,  P.  J. — ^A  document  purporting  to  be  the  last 
will  and  testament  of  the  above-named  deceased,  together 
with  a  petition  for  its  probate,  was  filed  with  the  superior 
court  in  and  for  the  city  and  county  of  San  Francisco  No- 
vember 2,  1904,  and  on  November  17th  the  court  made  an 
order  denying  it  probate.  Thereafter,  December  9th,  upon 
the  application  of  the  respondent  herein,  an  order  was  made 
by  the  court  vacating  this  order  of  November  17  th.  From 
I  OftL  App.~^ 
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this  latter  order  an  appeal  was  taken  by  the  administrator  of 
the  estate.  The  respondent  now  moves  to  dismiss  the  appeal 
upon  the  ground  that  it  is  a  non-appealable  order. 

The  constitution  has  conferred  upon  the  supreme  court  ap- 
pellate jurisdiction  only  in  such  probate  matters  **as  may  be 
provided  by  law'*;  and  in  section  963  of  the  Code  of  Civil 
Procedure  the  legislature  has  enumerated  such  matters  as  it 
has  deemed  appropriate  to  have  reviewed  by  the  supreme 
court.  An  order  revoking  an  order  refusing  to  admit  a  will 
to  probate  is  not  named  in  that  section,  and  consequently  is 
not  within  the  appellate  jurisdiction  of  the  supreme  court 
(See  Estate  of  CahiU,  142  CaL  628,  [76  Pac.  383].) 

The  appeal  herein  purports  to  be  taken  by  the  adminis- 
trator of  the  estate  of  the  above-named  decedent,  and  at  the 
hearing  of  the  motion  it  was  urged  on  his  behalf  that,  as  an 
order  revoking  letters  of  administration  is  expressly  made 
appealable  by  section  963,  the  appeal  from  that  portion  of 
the  order  should  not  be  dismissed.  The  bill  of  exceptions 
merely  refers  to  the  order  of  November  17th  as  "denying 
probate  of  will  and  appointing  administrator,"  without  set- 
ting fort^  the  order  at  length,  and  the  order  from  which  this 
appeal  is  taken  is  in  the  following  woiis:  ''Motion  to  vacate 
order  refusing  probate  of  will  and  appointing  administrator 
granted." 

Although  this  is  in  form  a  single  order,  yet,  as  the  order 
refusing  probate  of  the  will  and  the  order  appointing  appel- 
lant as  administrator  were  distinct  proceedings  before  the 
superior  court,  this  order  revoking  them  must  be  read  dis- 
tributively  and  regarded  as  severally  applicable  to  the  former 
orders.  The  proceedings  for  the  appointment  of  an  admin- 
istrator of  the  estate  of  a  deceased  person  and  for  admitting 
a  will  to  probate  are  entirely  distinct,  and  are  conducted 
upon  different  lines  of  procedure.  The  appointment  of  an 
administrator  with  the  will  annexed  is  to  be  made  in  the  man- 
ner as  provided  for  the  granting  of  letters  in  cases  of  in- 
testacy. (Code  Civ.  Proc,  sees.  1350,  1426.)  There  is  noth- 
ing  in  the  bill  of  exceptions  which  indicates  that  the  appoint- 
ment of  the  appellant  as  administrator  of  the  estate  of  the 
deceased  did  not  proceed  upon  a  record  separate  from  that 
for  the  probate  of  the  will,  or  that  it  was  in  any  respect  de- 
pendent upon  the  oivder  denying  probate  to  the  will;  and  as 
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the  order  vacating  this  appointment  is  appealable    the  re- 
spondent's motion  to  dismiss  the  same  must  be  denied. 

The  appeal  from  the  order  vacating  the  order  denying  pro- 
bate to  the  will  is  dismissed.  The  motion  to  dismiss  the  ap- 
peal from  the  order  vacating  the  appointmejit  of  an  admin- 
istrator is  denied 

Hail,  J.,  and  Cooper,  J.,  concnrred 
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JOSEPH  E.  ENSCOE,  Respondent,  v.  JOSEPH  H 
FLETCHEB,  Administrator  of  Estate  of  W.  E.  McNeil, 
Deceased,  Appellant. 

Ebtatjbs  or  Dbckasxd  Pxbsons — Claim  upon  Notes— Action  won 
Bbjsctbd  Claim — Sufrcixnot  or  Complaint. — Althou^  where 
a  elaim  against  the  estate  of  a  deceased  person  is  rejected  ir. 
whole  or  in  part,  a  recovery  in  an  action  thereon  is  limited  to  the 
Items  of  the  claim  rejected,  yet,  where  action  is  upon  the  identical 
notes  rejected,  and  additional  facts  stated  in  the  complaint  are 
merely  explanatory  of  the  demand,  and  no  different  contract  is 
stated  from  that  set  forth  in  the  claim,  the  cansc  of  action  is  upon 
the  elaim;  and  the  complaint  is  not  rendered  objectionable  because 
of  the  mere  segregation  and  lumping  of  certain  classes  of  items 
not  affecting  their  amount. 

lA. — ^DKATH   or    PATU->Dl8TBIBnTI0N    OF    N0TE8    TO    JOINT    MaXXB    AS 

Hsn — Claim  aqainst  Oo-Makxb — Contribution  not  Jhvolvxd. — 
Where  the  notes  sought  to  be  enforced  were  never  paid  to  the 
original  payee,  and  after  his  death  were  distributed  to  one  joint 
maker  as  heir  of  the  payee,  the  only  effect  of  such  distribution  was 
merely  to  extinguish  the  equitable  share  of  the  liability  of  such 
joint  maker,  and  he  is  entitled  by  succession  to  the  rights  of  the 
payee,  l^  operation  of  law,  to  enforce  one-half  of  the  liability 
upon  the  notes  as  a  claim  against  the  estate  of  the  deceased 
oo-maker.     No  claim  for  contribution  is  involved  in  such 


APPEAL  from  a  judgment  of    the  Superior    Court  of 
Plumas  County.    C.  E.  McLaughlin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  D.  Goodwin,  and  U.  S.  Webb,  for  Appellant 
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L.  N.  Peter,  and  Solinsky  &  Wehe,  for  Respondent. 

BUCKLES,  J. — ^Thifl  is  an  action  on  a  claim  presented  to 
the  administrator  of  the  estate  of  W.  E.  McNeil,  deceased, 
which  claim  was  allowed  in  part  and  rejected  in  part, — al- 
lowed for  $145.92  and  rejected  for  $3,437.50.  The  claim  con- 
sisted of  the  amount  due  on  four  promissory  notes,  which 
were  set  forth  in  full  in  the  claim,  with  interest  thereon,  and 
other  items.  The  disallowance  was  mainly  on  the  notes.  A 
copy  of  the  claim  is  contained  in  the  complaint.  These  notes 
were  all  made  at  the  same  time,  to  wit,  February  1,  1891, 
and  for  one  thousand  dollars  each,  and  were  payable  on  Feb- 
ruary 1,  1898,  February  1,  1899,  February  1,  1900,  and  Feb- 
ruary 1,  1901.  The  notes  are  joint  notes,  one  J.  Enscoe  being 
the  payee  and  J.  B.  Enscoe  and  W.  E.  McNeil  being  the  joint 
makers.  The  claim  does  not  set  forth  the  relationship  of  J. 
Enscoe,  the  payee,  and  J.  B.  Enscoe,  the  joint  payor,  nor 
does  it  state  how  J.  B.  Enscoe  became  the  holder  or  owner  of 
said  notes,  nor  what  right  he  had  to  ask  payment  to  himself 
of  one  half  of  said  notes  further  than  whatever  presump- 
tions might  arise  from  the  facts  that  he  was  in  possession  of 
the  notes  and  that  he  was  a  joint  maker.  The  complaint 
shows  that  the  payee,  the  said  J.  Enscoe,  was  the  father  of 
J.  B.  Enscoe,  and  died  October  19,  1894;  that  his  estate  was 
probated,  and  that  on  May  19,  1898,  the  superior  court  by  its 
decree  and  judgment  distributed  the  said  notes  to  the  said 
J.  B.  Enscoe,  as  the  heir  at  law  of  the  said  J.  Enscoe ;  that  od 
November  30,  1901,  the  other  joint  maker  of  the  said  notes, 
W.  E.  McNeil,  died,  and  the  defendant,  Joseph  Fletcher, 
became  the  administrator.  The  answer  alleges  payment  of 
said  notes  by  J.  B.  Enscoe,  May  19,  1898,  the  date  of  the 
decree  distributing  the  notes  to  him,  and  that  the  obligation 
on  the  notes  being  extinguished  plaintiff  became  entitled  to 
contribution  from  said  W.  E.  McNeil,  and  that  such  right  of 
action  accrued  to  plaintiff;  and  that  more  than  two  years 
had  elapsed  since  such  right  accrued  and  before  McNeil's 
death,  and  that  it  is  therefore  barred  by  the  provisions  of 
subdivision  1  of  section  339  of  the  Code  of  Civil  Procedure. 

Judgment  was  for  plaintiff,  the  court  finding  the  estate 
of  W.  E.  McNeil  to  be  liable  for  one  half  the  principal  and 
interest  due  on  said  notes, — ^to  wit,  the  sum  of  $3,320, — and 
that  other  items  of  said  claim  amounting  to  $220.42  were  also 
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a  charge  against  said  estate,  and  rendered  judgment  for  the 
sum  of  $3,540.42.  The  judgment  was  made  up  of  the  follow- 
ing items:  Notes,  $3,320;  amount  allowed  on  the  claim, 
$145.92;  and  for  insurance  the  sum  of  $74.50. 

The  appeal  is  from  the  judgment 

Appellant  contends  that  the  claim  as  presented  to  the  ad- 
ministrator cannot  be  reconciled  with  the  complaint,  in  this, 
that  the  demand  is  not  the  same  in  the  complaint  as  made  in 
the  claim.  In  an  action  upon  a  claim  presented  and  rejected 
in  an  estate  of  a  deceased  "peraon^  no  recovery  can  be  had  for 
anything  outside  of  the  items  of  the  claim  itself, — that  is  to 
say,  the  recovery  must  be  upon  the  same  cause  of  action  as 
set  up  in  the  claim.  (Lichienberg  v.  McOlynn,  105  Cal.  45, 
[38  Pac.  541].)  A  claimant  cannot  come  into  court  and  al- 
lege and  prove  any  other  or  different  contract  or  cause  of 
action  from  that  stated  in  his  claim.  In  Etchas  v.  Orena, 
127  CaL  590,  [60  Pac  45],  the  claim  presented  was  for  ser- 
vices rendered  the  deceased  for  six  months  in  each  year  at 
thirty  dollars  per  month,  and  during  the  other  six  months 
at  the  rate  of  five  dollars  per  month,  the  claim  amounting  to 
twenty-one  hundred  dollars.  A  payment  of  nine  hundred 
dollars  having  been  made,  there  was  a  balance  of  twelve  hun- 
dred dollars  still  due.  The  complaint  alleged  that  deceased 
promised  plaintiff  and  agreed  to  pay  her  the  reasonable  value 
of  her  services  by  making  provision  in  her  will  for  plaintiil' 
for  a  sum  equal  to  the  value  of  the  said  services,  and  in  con- 
sideration of  such  promise  plaintiff  rendered  the  services. 
The  items  were  the  same  in  amount  in  both  claim  and  com- 
plaint, but  the  contract  under  which  the  services  were  ren- 
dered being  different  from  the  contract  stated  in  the  claim, 
the  court  there  held  that  no  recovery  could  be  had.  (Oal- 
lagher  v.  McOraw,  132  Cal.  601,  [64  Pac.  1080].) 

In  the  case  before  us  the  complaint  sets  forth  the  identical 
notes  on  which  the  claim  is  based  and  which  are  also  set  out 
in  fuU  in  the  claim.  The  claim  shows  upon  its  face  that 
plaintiff  seeks  to  recover  only  one  half  the  amount  of  prin- 
cipal and  interest  due  on  the  said  notes  of  which  he  is  joint 
maker ;  it  also  appears  on  the  face  of  the  notes  that  the  other 
of  the  joint  makers  bears  the  same  name  as  did  the  deceased 
against  whose  estate  the  claim  was  presented, — ^to  wit,  W.  E. 
MoNeiL    The  complaint  sets  forth  more  facts  in  relation  to 
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the  notes  than  does  the  elainiy  but  the  cause  of  action  is  not 
changed.  The  demand  in  the  claim  was  for  pa3anent  of  the 
one  half  of  the  notes  just  as  he  had  obligated  himself  to  do 
in  his  lifetime  and  the  complaint  is  for  exactly  the  same 
thing.  There  is  therefore  no  difference  in  the  demands,  and 
all  the  additional  facts  stated  in  the  complaint  are  but  ex- 
planatory of  the  demand  and  neither  add  to  nor  take  away  a 
single  thing.  Both  demands  are  identical  in  every  respect, 
and  it  seems  to  us  that  is  all  that  is  required  under  section 
1500  of  the  Ciode  of  Ciyil  Procedure,  and  the  authorities  cited 
by  the  appellant,  to  wit:  Lichtenherg  v.  McOlynn,  105  Cal. 
45,  [38  Pac.  541] ;  Barthe  v.  Badgers,  127  Cal.  54,  [59  Pac. 
310] ;  McGraih  v.  CarroU,  110  Cal.  88,  [42  Pac.  466] ;  Etchas 
V.  Orena,  127  Cal.  590,  [60  Pac.  45] ;  GaUagher  v.  McOraw, 
132  Cal.  601,  [64  Pac.  1080] ;  Morehouse  v.  Morehouse,  140 
CaL  88,  [73  Pac.  738]. 

The  fact  that  plaintiff  in  his  complaint  has  segregated  and 
lumped  certain  classes  of  items  of  the  claim  without  increai.- 
ing  or  diminishing  the  amount  of  any  item  and  without  al- 
leging any  different  contract  as  to  liability  on  any  such  items 
than  appears  on  the  face  of  the  claim  seema  to  us  to  be  with- 
out reason  for  objection. 

We  now  come  to  consider  what  seems  to  be  the  real  point 
in  the  case,  and  the  one  to  which  appellant  has  directed  the 
greater  part  of  his  argument;  that  the  notes  were  paid  when 
distributed  to  plaintiff  and  the  obligation  extinguished,  and 
that  the  only  claim  J.  B.  Enscoe  could  have  made  was  one 
of  contribution,  and  that  such  a  claim  would  be  barred  by  Uie 
statute  of  limitations.  It  is  clear  the  notes  were  never  paid 
to  the  original  payee,  J.  Enscoe,  for  he  died  while  he  was  yet 
the  owner  and  holder  of  the  notes,  and  prior  to  May  19,  1^8, 
the  date  at  which  appellant  contends  the  pa3anent  was  made. 
There  can  be  no  dispute  as  to  the  rule  that  where  two  or 
more  persons  are  jointly  liable  on  an  obligation  and  one  of 
them  makes  payment  of  the  whole,  that  obligation  is  thereby 
extinguished,  and  the  one  paying  has  a  new  obligation  against 
the  others  for  their  proportion  of  what  he  paid  for  them.  If 
these  notes  were  paid  and  the  obligation  extinguished,  it  is 
solely  by  operation  of  law  and  brought  about  by  the  death 
of  the  payee  and  the  distribution  of  his  estate,  including  the 
uotesy  to  his  heir  who  was  a  joint  maker  of  the  notes.     And 
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as  we  nnderstand  it,  this  is  the  earnest  contention  of  appel- 
lant,  who  cites  the  following  cases  in  support  of  that  conten- 
tion :  Gordon  v.  Wansey,  21  Cal.  79 ;  James  v.  Y eager,  86  Cal. 
186,  [24  Pac.  1005].  In  the  first  case  one  H.  and  thrc^ 
others  made  their  joint  and  several  negotiable  promissory 
notes.  The  payee  afterwards  assigned  the  notes  for  valuable 
consideration  to  said  H.  This  was  before  maturity.  After 
maturity,  for  valuable  consideration,  H.  assigned  the  notes  to 
(Gordon,  the  plaintiff,  and  (Gordon  brought  his  action  on  the 
notes  and  against  all  the  joint  makers  and  recovered  judg- 
ment, and  the  supreme  court  declared  such  judgment  to  be 
erroneous.  The  court  also  says  in  that  case  that  the  first  as- 
signment amounted  to  payment,  and  that  the  notes  became 
fundus  offtdOf  and  were  not  revived  by  the  second  assign- 
ment In  the  second  case  the  court  said:  ''The  purchaser  of 
a  note  from  the  maker,  after  maturity,  cannot  claim  to  be  an 
innocent  holder,  nor  can  he  claim  as  against  the  maker  or  any 
one  else,  that  the  note  has  not  been  extinguished  if  it  has  in 
fact  been  paid."  In  that  case  the  joint  note  was  paid  to  the 
payee  by  one  of  the  makers  and  the  note  was  delivered  to 
the  joint  payor  who  had  paid  it.  Of  course,  if  these  notes  in 
the  case  before  us  come  within  the  rule  in  the  cases  cited 
then  the  plaintiff  has  no  right  to  recover.  In  applying  this 
rule  that  payment  by  a  joint  maker  extinguishes  the  obliga- 
tion, we  understand  that  "payment"  means  payment  in  full 
for  everything  due  on  the  obligation.  In  Yule  v.  Bishop, 
133  Cal.,  at  p.  579,  [65  Pac.  1094],  Justice  Henshaw  uses  the 
following  language:  ''In  this  state,  therefore,  it  seems  to  be 
well  settled,  both  by  the  language  of  the  code,  and  by  the 
decisions  of  this  court  under  it,  that  full  payment  and  per- 
formance by  the  surety  extinguishes  the  primary  obligation." 
Here  the  obligation  was  never  performed,  and  plaintiff  has 
never  been  entitled  to  an  action  against  McNeil  for  contri- 
bution. The  obligation  of  the  joint  makers  is  presumed  to 
be  equal,  and  all  that  was  ever  satisfied  or  paid  by  the  dis- 
tribution to  plaintiff  was  his  equitable  share,  the  one  half  of 
the  principal  and  interest  due  on  said  notes.  When  the  notes 
came  to  the  heir  by  the  decree  of  distribution  but  one  had 
matured,  so  that  there  could  have  been  no  compulsion  on  the 
part  of  plaintiff  to  have  made  any  payment  on  any  of  the 
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notes  save  the  one  which  fell  due  February  1,  1898.  But 
under  the  view  we  take  of  the  case,  that  there  was  never  a 
time  when  contribution  could  have  been  maintained,  it  is  use- 
less to  pursue  that  point  further.  The  defendant  claims  that 
the  effect  of  the  decree  of  distribution  was  to  transfer  or 
assign  the  notes  to  a  joint  maker  and  thus  extinguish  the 
obligation.  In  this  connection  it  would  be  well  to  examine 
the  law  of  transfer,  performance,  relinquishment,  and  joint 
obligations.  Under  section  1039  of  the  Civil  Code,  ''Trans- 
fer is  an  act  of  the  parties,  or  of  the  law,  by  which  the  title 
to  property  is  conveyed  from  one  living  person  to  another." 
Surely  the  case  before  us  does  not  come  under  or  within  this 
definition,  for  the  notes  descended  from  the  dead  to  the  liv- 
ing. Transfer  rests  upon  acts  of  parties  to  a  contract,  as 
does  assignment,  which  is  but  a  written  transfer.  Here  there 
is  no  act  of  omission  or  commission  by  any  of  the  parties. 
The  law  simply  changes  the  position  of  the  parties. 

Then  section  1467  of  the  Civil  Code  says:  **The  burden  of 
an  obligation  may  be  transferred  with  the  consent  of  the 
party  entitled  to  its  benefit,  but  not  otherwise."  In  this  in- 
stance the  payee,  J.  Enscoe,  being  dead,  could  not  consent. 
His  heir  is  certainly  entitled  to  every  benefit  arising  from  the 
obligations  descending  to  him,  consistent  with  equity  and  fair 
dealing  toward  his  opponent,  and  he  has  not  consented. 

The  notes  are  negotiable  and  are  transferable  only  by  in- 
dorsement. There  was  no  indorsement.  It  seems  to  me  that 
an  analysis  of  these  rules  declared  by  our  code,  points  a  wide 
difference  between  ''succession,"  as  defined  and  regulated  in 
title  seven,  division  two,  and  "transfer  of  obligation,"  as  de- 
fined and  regulated  in  title  three,  division  three. 

The  question  is,  of  course,  were  the  obligations  of  the  notes 
extinguished t  Section  1473  of  the  Civil  Code  provides: 
"Full  performance  of  an  obligation,  by  the  party  whose  duty 
it  is  to  perform  it,  or  by  any  other  person  in  his  behalf,  and 
with  his  assent,  if  accepted  by  the  creditor,  extinguishes  it" 
Section  1474  provides:  "Performance  of  an  obligation,  by 
one  of  several  persons  who  are  jointly  liable  under  it,  extin- 
guishes the  liability  of  all."  Section  1478  provides:  "Per- 
formance of  an  obligation  for  the  delivery  of  money  only  is 
ealled  payment"  Section  1541  of  the  Civil  Code  provides: 
"An  obligation  is  extinguished  by  a  release  therefrom  friven 
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to  the  debtor  by  the  creditor,  upon  a  new  oonsideratioii,  or  in 
writing,  with  or  without  a  new  consideration."  Section  1543 
of  the  Civil  Code  provides:  "A  release  of  one  of  two  or  more 
joint  debtors  does  not  extinguish  the  obligation  of  any  of 
the  others,  unless  they  are  mere  guarantors;  nor  does  it  affect 
their  rights  to  contribution  from  him."  Section  3164  of  the 
Civil  Code  provides:  "The  obligation  of  a  party  to  a  nego- 
tiable instrument  is  extinguished :  1.  In  like  manner  with  that 
of  parties  to  a  contract  in  general ;  or,  2.  By  payment  of  the 
amount  due  upon  the  instrument  at  or  after  its  maturity,  in 
good  faith  and  in  the  ordinary  course  of  business,  to  any 
person  having  actual  i)ossession  thereof  and  entitled  by  its 
terms  to  payment"  Section  1524  of  the  Civil  Code  provides : 
''Part  performance  of  an  obligation,  either  before  or  after 
breach  thereof,  when  expressly  accepted  by  the  creditor  in 
writing,  in  satisfaction,  or  rendered  in  pursuance  of  an  agree- 
ment in  writing,  for  that  purpose,  though  without  any  new 
cooDsideration,  extinguishes  the  obligation." 

We  think  that  in  a  careful  reading  and  fair  analysis  of 
these  sections  when  considering  the  facts  in  this  case,  it  is 
clear  there  was  no  performance,  no  payment  of  the  amount 
due  in  good  faith  and  in  the  due  course  of  business,  or  at  all, 
and  no  satisfaction,  except  as  to  the  one  half  due  from  plain- 
tiff (which  comes  merely  by  reason  of  the  operation  of  the 
law),  and  therefore  there  could  be  no  extinguishment  of  these 
obligations  unless  it  could  in  some  mysterious  way  be  brought 
about  by  reason  of  the  plaintiff  being  released  from  payment 
by  operation  of  law  which  it  is  claimed  canceled  the  obliga- 
tion to  which  he  was  a  party  and  to  the  benefit  of  which  he 
had  succeeded  without  any  act  of  his.  A  release  of  J.  B. 
Enscoe  by  the  payee  in  his  lifetime  upon  the  payment  by  the 
said  J.  B.  Enscoe  of  one  half  the  whole  obligation,  under  the 
provisions  of  said  section  1543,  would  not  have  released  Mc- 
Neil nor  extinguished  the  obligation.  McNeil  was  not  men- 
tioned in  the  decree  of  distribution,  the  instrument  by  which 
it  is  claimed  the  obligation  was  extinguished.  Of  course,  it 
would  have  been  otherwise  had  J.  R  Enscoe  paid  the  whole 
amount  due,  and  then  plaintiff's  remedy  would  have  been  for 
contribution.  (North  Ins.  Co.  v.  Potter,  63  Cal.  158;  Roberts 
V.  D(movan,  70  CaL  114,  [9  Pac  180,  11  Pac.  599].)  In 
Wristen  v.  Curtiss,  76  CaL  6,  [18  Pac  81],  it  is  held  that  a  re- 
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lease  of  one  of  several  jointly  liable  on  a  promissory  note,  who 
are  not  mere  guarantors,  does  not  release  the  other  obligors. 
No  matter  what  theory  may  be  put  forth  as  to  the  release  of 
one  jointly  liable  and  ^e  extinction  of  the  obligation,  nor  what 
the  law  may  be  on  the  subject  in  other  states,  ''the  code  es- 
tablishes the  law  of  this  state  respecting  the  subject  to  which 
it  relates"  and  the  code  (sec.  1543)  says  a  ''release  of  one 
joint  debtor  does  not  extinguish  the  obligation.''  So  that 
if  plaintiff  had  actually  paid  one  half  of  the  whole  amount 
due  on  said  notes,  the  obligations,  the  notes  would  have  still 
held  good  as  against  McNeiL  (See  McDowell  r.  Jacobs,  10 
CaL  890.) 

The  $74.50  expended  by  the  administrator  for  insuring  the 
property  of  the  estate,  haying  been  contracted  after  McNeil's 
death,  is  not  properly  a  claim  against  his  estate,  yet  it  is  a 
charge  against  the  estate,  being  an  item  of  expense  incident 
to  preserving  the  property  during  the  course  of  administra- 
tion, and  is  entitied  to  payment  prior  to  payment  of  debts, 
and  its  allowance  as  a  debt  could  not  be  prejudicial  to  the 
estate. 

We  see  no  vital  objection  to  the  amount  allowed  by  the 
administrator,  to  wit,  $145.92. 

For  the  reasons  herein  stated  the  judgment  is  affirmed. 

CSuimian,  P.  J.,  and  McLaughlin,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  November  24,  1905. 


[No.  136.    First  Appellata  Distriet— fieptember  29,  1905.] 

ELIZA  BUPPEL,  Administratrix,  etc..  Respondent,  v. 
UNITED  RAILROADS  OF  SAN  FRANCISCO,  Ap- 
pellant. 

NaoiiioxKCB — Action  wor  Bxath — Obdeb  Gbantimo  Nxw  Tbial — Sup- 
Fovr  or  Vkbdigt — ^Disobbtion — CoNrLicTiNo  Evidenox. — ^In  an 
Mtion  l^  an  administmtor  for  the  death  of  hia  intestate  owing 
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to  the  alleged  negligenee  of  the  defendant,  where  the  yerdiet  was  for 
the  defendant,  upon  plaintiff's  motion  for  a  new  trial  for  insuf- 
fieienej  of  the  evidence  to  sapport  the  verdiet,  it  is  the  duty  of 
the  trial  judge  to  ezerdse  his  judgment  and  discretion  in  reviewing 
the  evidence,  and  though  it  is  conflicting,  to  giant  a  new  trial  if 
he  does  not  believe  that  the  verdict  is  the  correct  conclusion  from 
an  the  evidence.  This  court  will  not  interfere  with  the  order 
granting  a  new  trial  where  no  abuse  of  discretion  appears. 
iDd— Damaoxs  Bkcotxbabul — Where  the  evidence  tends  to  show  that 
the  death  resulted  from  the  actionable  negligence  of  the  de- 
fendant, though  the  recoverj  is  limited  to  the  value  of  the  peeuniary 
interest  of  thoee  entitled  to  recover  damages  therefor,  jet  such 
vmloe  is  not  a  precise  sum,  but  such  damages  are  allowable  as, 
''under  all  the  eireumstances,  maj  be  just"  It  cannot  be  said 
•s  matter  of  law  that  a  wife  and  minor  children  are  entitled  onlj 
to  nominal  damages  for  the  wrongful  death  of  the  husband  and 
father  caused  bj  defendant's  negligence,  notwithstanding  the  ab- 
seoee  of  proof  of  important  circumstances  to  be  considered  bj  the 
jury  in  estimating  the  pecuniary  damages  to  which  the  wife  as 
administratrix  of  her  deeeased  husband  would  be  entitled. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Morrison  &  Cope,  for  Appellant 

Stafford  &  Stafford,  for  Respondent 

COOPER,  J. — ^This  is  an  action  by  the  plaintiff,  as  admin- 
istratrix of  the  estate  of  Conrad  Ruppel,  deceased,  to  recover 
damages,  alleged  to  have  been  sustained  by  the  heirs  of  the 
deceased,  by  reason  of  his  death,  resulting  from  the  alleged 
negligence  of  the  defendant  corporation  in  the  operation  of 
its  cars  on  the  public  streets  of  the  city  of  San  Francisco. 

The  jury  returned  a  verdict  for  defendant  On  motion  of 
plaintiff  the  court  below  granted  a  new  trial,  on  the  ground 
that  the  evidence  does  not  support  the  verdict,  but  shows 
negligence  on  the  part  of  the  defendant 

This  appeal  is  by  defendant  from  the  order. 

The  judge  of  the  trial  court  saw  the  witnesses  and  heard 
the  evidence  while  looking  at  them,  and  for  this  reason  is 
much  better  qualified  to  judge  of  their  credibility  and  the 
value  of  the  evidence  than  we  are.    It  is  the  duty  of  the  trial 
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judge,  on  a  motion  for  a  new  trial,  to  exercise  his  judgment 
and  discretion  in  reviewing  the  evidence,  and,  even  though 
it  is  conflicting,  to  grant  a  new  trial  if  he  does  not  believe 
the  verdict  is  the  correct  conclusion  from  all  the  evidence. 
The  power  of  the  trial  court  to  so  review  the  evidence  is  a 
salutary  one,  and  often  prevents  great  injustice  from  being 
done  by  an  erroneous  verdict  It  is  only  in  cases  of  abuse  of 
discretion  that  this  court  will  interfere.  We  have  carefully 
examined  the  evidence  and  find  no  such  abuse  of  discretion. 

The  evidence  tends  to  show  that  early  in  the  morning  of 
April  5,  1902y  the  deceased,  in  a  light  wagon,  was  driving  a 
single  horse  along  and  down  Mission  Street  in  the  dty  of  San 
Francisco  at  a  place  where  there  was  a  slight  incline  in  the 
grade.  A  street^ear  belonging  to  defendant,  on  which  there 
were  passengers,  a  motorman,  and  conductor,  going  in  the 
same  direction,  ran  up  from  behind,  and  struck  the  hub  of 
the  left  hind  wheel  of  deceased's  wagon,  precipitating  him  to 
the  ground  in  a  violent  manner  and  killing  him  almost  in- 
stantly. The  car  and  wagon  were  in  full  sight  of  each  other 
for  several  hundred  feet  prior  to  the  collision,  and  the  wagon 
was  in  full  sight  of  the  motorman.  It  is  not  clear  from  the 
evidence  whether  any  portion  of  the  wagon  was  on  the  de- 
fendant's track  at  the  time  of  the  collision  or  not,  but  it  is 
not  material,  as  it  is  clear  beyond  question  that  the  left  hind 
wheel  of  the  wagon  was,  if  not  on  the  track,  near  enough  to 
it  that  the  car,  instead  of  passing,  struck  it,  thus  causing  the 
death.  There  is  evidence  that  the  car  was  going  pretty  fast^ 
and  one  witness  testified  that  in  his  opinion  it  was  going  at 
the  rate  of  about  ten  miles  an  hour.  All  the  evidence  shows 
that  the  motorman  did  not  ring  the  bell  until  in  close  proxim- 
ity to  the  wagon,  some  of  the  witnesses  placing  it  at  ten  feet. 

The  motorman  testified  that  he  rang  the  bell  when  within 
about  a  car's  length  (twenty-six  feet)  of  the  wagon;  that  it 
would  be  a  good  stop  to  stop  the  car  in  half  its  length  (thir- 
teen feet) ;  that  when  he  saw  he  could  not  pass  the  deceased 
he  was  a  car's  length  distant.  He  not  only  did  not  stop  the 
car,  but  it  ran  eight  feet  beyond  the  point  where  it  struck 
the  wagon,  making  thirty-four  feet  after  the  motorman  saw 
he  could  not  pass  the  wagon.  The  motorman  testified  that  as 
he  approached  the  wagon  at  some  distance  it  was  not  on  the 
track,  but  as  he  arrived  in  dangerous  proximity  to  il^  it 
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''sweired"  in  toward  the  track,  making  it  impossible  for  him 
to  stop  the  car  in  time  to  avoid  the  collision.  It  is  not  onr 
province  on  this  appeal  to  determine  the  question  as  to  the 
troth  of  this  evidence.  The  court  below,  in  granting  the  new 
trial,  had  the  right  to  reject  it.  The  evidence  tending  to  show 
that  the  defendant's  car  approached  deceased  at  a  rapid  rate 
of  speed  and  ran  into  his  wagon,  which  was  in  plain  view  for 
several  hundred  feet,  and  this  without  ringing  a  bell  until  too 
late  to  give  warning,  required  careful  consideration  at  the 
hands  of  the  trial  judge. 

Appellant  contends  that  there  was  no  evidence  as  to  dam- 
ages, and  invokes  the  rule  that  the  court  should  not  grant  a 
new  trial  in  a  case  where  the  plaintiff  would  only  be  entitled 
to  nominal  damages. 

The  evidence  show  that  the  deceased  left  surviving  him  a 
widow  (plaintiff)  and  four  children,  the  youngest  child  being 
a  minor  twelve  years  of  age. 

At  common  law  all  right  of  action  for  personal  injury, 
whether  it  be  the  cause  of  death  or  not,  is  extinguished  by  the 
death  of  the  injured  party.  (4  Sutherland  on  Damages,  3d 
ed.,  sec  1259,  and  cases  cited.)  In  most,  if  not  all,  the  states 
the  statutes  or  codes  provide  for  recovery  of  damages  by  the 
heirs  against  the  party  who  causes  the  death  of  another  by 
negligence. 

Our  statute  provides  (Code  Civ.  Proc.,  sec.  377) :  *'When 
the  death  of  a  person,  not  being  a  minor,  is  caused  by  the 
wrongful  act  or  neglect  of  another,  his  heirs  or  personal  rep- 
resentatives may  maintain  an  action  for  damages  against  the 
person  causing  the  death,  or  if  such  person  be  employed  by 
another  who  is  responsible  for  his  conduct,  then  also  against 
such  other  person.  In  every  action  under  this  and  the  pre- 
ceding section,  such  damages  may  be  given  as  under  ail  the 
circumstances  of  the  case  may  be  just." 

The  theory  of  the  above  section,  and  of  similar  statutes,  is 
that  those  who  are  so  entitled  to  recover  damages  have  a 
pecuniary  interest  in  the  life  of  the  person  killed,  and  hence 
the  amount  of  recovery  is  limited  to  the  value  of  that  interest. 

But  pecuniary  interest  does  not  mean  a  precise  sum  in 
money  measured  and  demonstrated  by  evidence.  The  lan- 
guage of  our  statutes  does  not  so  limit  it,  because  it  allows 
such  damages  as  under  '^all  the  circumstances  of  the  case  may. 
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be  just."  It  is  said  in  Sutherland  on  Damages  (3d  ed.,  vol. 
4,  sec.  1263),  quoting  from  TiUey  v.  Hudson  River  R.  R.  Co., 
29  N.  Y.  257,  286,  387,  [86  Am.  Dec.  297] :  '^A  Uberal  scope 
was  designedly  left  for  the  action  of  the  jury;  they  are  to 
give  such  damages  as  they  shall  deem  a  fair  and  just  com- 
pensation with  reference  to  the  pecuniary  injury  resulting 
from  such  death;  they  are  not  tied  down  to  any  precise  rule. 
Within  the  limit  of  the  statute  as  to  the  amount,  and  the 
species  of  injury  sustained,  the  matter  is  to  be  submitted  to 
their  sound  judgment  and  discretion.  They  must  be  satisfied 
that  pecuniary  injury  resulted.  If  so  satisfied  they  are  at 
liberty  to  allow  them  from  whatever  source  th^  actually  pro- 
ceeded which  could  produce  them.  If  they  are  satisfied  from 
the  history  of  the  family,  or  the  intrinsic  probabilities  of  the 
case,  that  they  were  sustained  by  the  loss  of  bodily  care  or 
intellectual  culture,  or  moral  training,  which  the  mother  had 
before  supplied,  they  are  at  liberty  to  allow  for  it.'' 

In  Beeson  v.  Oreen  Mountain  O.  M.  Co.,  57  Cal.  37,  an  in- 
struction given  by  the  lower  court  that  the  jury  might  take 
into  consideration  the  pecuniary  loss  ''suffered  by  this  plain- 
tiff in  the  death  of  said  George  Beeson  by  being  deprived  of 
his  support;  also  the  relations  proved  as  existing  between 
plaintiff  and  deceased  at  the  time  of  his  death,  and  the  in- 
jury, if  any,  sustained  by  her  in  the  loss  of  his  society,"  was 
approved,  and  the  court  in  commenting  on  Code  of  Civil  Pro- 
cedure, section  377,  applied  to  the  instruction,  said:  **We 
think  that  the  social  and  domestic  relations  of  the  parties, 
their  kindly  demeanor  toward  each  other,  the  society,  were 
parts  of  'all  the  circumstances  of  the  case'  for  the  jury  to 
take  into  consideration  in  estimating  what  damages  would  be 
just,  from  a  pecuniary  point  of  view,  especially  as  there  is 
nothing  in  the  case  to  show  that  the  jury  might  give  damages 
by  the  way  of  solace." 

The  Beeson  case  has  since  been  cited  and  approved.  (Mor- 
gan V.  Southern  Pacific  Co.,  95  Cal.  517,  [29  Am,  St  Bep. 
143,  30  Pac.  603] ;  Keasi  v.  Santa  Ysabel  Mining  Co.,  136 
CaL  260,  [68  Pac  771].)  The  late  case  of  Storrs  v.  Los  An- 
geles Traction  Co.,  134  Cal.  91,  [66  Pac.  72],  is  directly  in 
point  The  court  there  said:  "The  objection  of  the  appellant 
that,  as  there  was  no  specific  testimony  that  the  plaintiff  was 
earning  anything  at  the  time  of  the  injury,  or  of  the  amount 
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that  he  was  capable  of  earning,  any  verdict  of  the  jury  under 
this  instruction  would  be  merely  conjecture,  is  untenable. 
...  If  the  circumstances  which  were  before  the  jury  show 
that  by  reason  of  the  injury  he  has  become  unable  to  perform 
the  labor,  or  transact  the  business,  which  he  was  accustomed 
to  transact  or  perform  prior  thereto,  he  is  entitled  to  recover 
damages  therefor,  and  from  the  nature  of  the  investigation 
the  amount  of  such  recovery  must  be  left  to  the  wise  dis- 
cretion of  the  jury." 

While  we  think  that  if  the  plaintiff  had  proven  that  de- 
ceased was  a  man  in  sound  bodily  health,  and  in  receipt  of 
monthly  wages,  or  salary,  these  matters  would  have  been  very 
important  circumstances  to  be  considered  by  the  jury  in  esti- 
mating the  pecuniary  damages  to  which  plaintiff  would  be 
entitled,  yet,  we  do  not  deem  the  absence  of  such  proof  con- 
clusive of  the  fact  that  plaintiff  is  only  entitled  to  nominal 
damages.  We  cannot  say,  as  matter  of  law,  that  plaintiff  can 
only  recover  nominal  damages  for  the  death  of  her  husband  if 
caused  by  defendant's  negligence  while  he  was  driving  a 
horse  upon  the  public  highway. 

Not  only  this,  but  the  point  seems  not  to  have  been  raised 
in  the  trial  court 

The  case  of  Burk  v.  Areata  etc.  R,  B.  Co.,  125  Cal.  364, 
[78  Am,  St  Bep.  52,  57  Pac.  1065],  is  not  in  conflict  with, 
but  supports,  the  views  herein  expressed. 

That  action  was  brought  by  adult  collateral  heirs.  The 
court  said:  ''The  statutes  upon  this  subject  seem  to  be  framed 
upon  the  idea  that  the  heirs  would  always  constitute  the 
family  of  deceased.  In  some  states  the  beneficiaries  of  this 
statute  are  so  limited.  We  can  easily  understand  that  a  life 
may  be  of  great  pecuniary  value  to  such  persons.  Collateral 
heiniy  at  all  events,  must  prove  probable  loeSy  or  their  recovery 
wiU  be  limited  to  nomind  damages.'' 

The  order  is  affirmed. 

Hallf  J.,  and  Harrison,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  24«  1905, 
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aACRAMENTO     PAVING     COMPANY,    Respondent,    ▼. 
JAMES  ANDERSON,  Appellant. 


•  iHFBOVnCKNV — PbZSDVTATION  or  fiESOLUTEONB  TO  MaTOB — ^FEB- 

holders'  Chabteb — Statutb  Inafpugablb. — Where  the  free- 
holders'  charter  of  a  eitjr  does  not  require  resolutions  to  be  pre- 
sented to  the  major,  a  resolution  of  intention  to  improve  a  street 
and  the  resolution  ordering  the  work  done  under  such  charter  need 
not  be  presented  to  the  major  for  his  approval.  The  aet  of  March 
87,  1897,  requiring  resolutions  to  be  presented  to  the  major,  has 
no  application  to  a  dtj  working  under  a  freeholders'  charter. 

I9b — ^EsTiMATi  07  Stbket  Wokk  i7in>EB  Vbooman  Act. — The  Yrooman 
Aet  does  not  appear  to  require  an  estimate  of  street  work  before 
passing  the  resolution  of  intention  unless  the  municipal  board 
should  be  desirous  of  issuing  serial  bonds  for  the  work,  or  to  place 
the  work  in  a  district. 

Ii»^— PosTZNO  07  NonoBB — Objxot  and  EztINT  07  BEQinSSMXllT. — The 
object  of  the  statute  requiring  the  street  superintendent  to  poet 
notice  of  the  passage  of  the  resolution  of  intention  "along  the  Une 
of  said  contemplated  work  or  improvement"  is  to  give  the  persons 
interestod  a  chance  to  know  what  is  intended,  so  they  can  appear 
and  state  anj  objections  thej  maj  have.  It  is  sufficient  that  the 
notices  are  posted  as  required  along  the  entire  line  of  the  con- 
templated work;  but  it  is  not  necessarj  to  post  anj  notice  in  a 
block  not  mentioned  in  the  resolution,  upon  which  no  work  is  to 
be  done  and  no  part  of  which  can  be  assessed  for  the  work  pro- 
posed. 

Id. — Skparatx  Pabtb  07  Btbsit — Sinolb  Oonhlact. — ^The  fact  that  the 
work  is  to  be  done  upon  separate  parts  of  the  same  street,  omitting 
a  block  therein,  does  not  preclude  the  letting  of  the  work  bj  a 
single  contract  where  the  work  is  not  of  a  different  character  on 
anj  part  of  such  street. 

Id. — OONSTITUTIOHAUTT  07  YBOOMAH  AOT— PaBSAOX  07  OONSTITUTIONAL 

Amendment. — ^The  Yrooman  Aet  is  constitutional  under  the  amend- 
ment of  section  19  of  article  XI,  proposed  bj  the  logialature  in 
1883  and  properlj  submitted  to  the  people  at  the  general  election 
in  1884  as  constitutional  amendment  No.  1.  The  bill  proposing 
that  amendment,  with  its  indorsement,  shows  that  it  was  properlj 
enrolled,  authenticated,  and  deposited  with  the  secretarj  of  state 
as  having  been  passed  bj  the  legislature;  and  the  journal  cannot  be 
looked  to  to  rebut  or  set  aside  the  presumption  tims  raised  that  it 
was  properlj  passed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacra- 
mento County  denying  a  new  trial    Peter  J.  tShielda^  Judge 
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The  facts  are  stated  in  the  opinion  of  the  court 

R  Platnaner,  for  Appellant 

Channcey  H.  Dunne,  and  J.  H.  Liggett,  for  Respondent 

BUCEIjESy  J. — ^This  is  an  appeal  from  an  order  denying 
defendant's  motion  for  a  new  trial  in  a  case  of  street-assess- 
ment work  on  Eighteenth  Street  in  the  city  of  Sacramento. 
Work  commenced  at  the  south  line  of  the  alley  between  B 
and  C  streets  and  running  south  to  the  north  line  of  E  Street ; 
from  the  south  line  of  E  Street  to  the  north  line  of  G  Street ; 
from  the  south  line  of  G  Street  to  the  north  line  of  H  Street 
and  80  on  to  L.  Street,  omitting  the  cross  streets;  then  com- 
mencing again  at  the  south  side  of  M  Street  running  south, 
omitting  the  cross  streets  N,  0,  P,  and  Q,  to  the  north  line  of 
R  Street  The  judgment  was  for  the  plaintiff,  and  the  de- 
fendant appeals.  The  appellant  sets  forth  the  following  as 
assignments  of  error: — 

1.  The  resolution  of  intention  and  the  resolution  ordering 
the  work  were  not  presented  to  the  mayor,  and  should  have 
been  presented  to  him  for  his  approval ; 

2.  The  city  surveyor  did  not  furnish  estimates  of  the  cost 
of  the  proposed  work  to  the  board  of  trustees  before  the  adop- 
tion of  the  resolution  of  intention; 

8.  The  notice  prescribed  by  the  statute  was  not  given; 

4.  The  defendant's  property  was  assessed  for  the  cost  of 
work  for  which  it  was  not  legally  liable; 

5.  Section  19  of  article  XI  of  the  constitution  as  adopted 
in  1879  has  never  been  amended,  and  the  Yrooman  Act  is 
unconstitutional. 

Am  to  the  first  assignment  of  error.  Sacramento  was  oper- 
ating under  a  freeholders'  charter  adopted  February  7,  1893, 
when  the  street  work  began.  That  charter  did  not  require  a 
resohdian  to  be  presented  to  the  mayor  for  his  signature. 
Blarch  27,  1897,  the  legislature  passed  an  act  providing  that 
every  ordinance  and  every  resolution  of  the  city  council  of 
any  municipality  .  .  .  which  shaU  have  passed  the  city  coun- 
cil, shall,  before  it  takes  effect,  be  presented  to  the  mayor  for 
his  approvaL  But  this  act  has  no  application,  in  this  re- 
spect, to  a  city  woridng  under  a  freeholders'  charter.  {Mor- 
ton V.  Broderick,  118  CaL  486,  [50  Pae.  644].) 
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As  to  the  second  assignment  of  error.  The  law  (Yrooman 
Act)  does  not  seem  to  require  as  a  prerequisite  that  the  city 
council  should  have  an  estimate  of  street  work  before  it  passes 
the  resolution  of  intention,  unless  the  council  should  be  desir- 
ous of  issuing  serial  bonds  for  the  woi^  or  to  place  the  work 
in  a  district  {Petaluma  Pav.  Co.  ▼.  Singley,  136  CaL  618, 
[69  Pac  426].) 

As  to  the  third  assignment  of  error.  Along  Eighteenth 
Street,  between  the  north  line  of  L  and  the  south  line  of  M, 
there  was  no  street  work  in  this  contract  and  no  notices  were 
put  up  for  a  distance  of  one  whole  block,  a  distance  of  more 
than  five  hundred  feet;  the  work  coming  down  Eighteenth 
Street  from  the  north  to  the  north  line  of  L  Street  and  con- 
tinuing south  on  Eighteenth  Street  from  the  south  line  of 
M  Street  Notices  were  put  up  properly  along  the  frontag^e 
where  any  work  was  done,  and  as  no  work  was  let  and  none 
done  on  Eighteenth  Street  where  the  blocks  between  L  and 
M  streets  fronted,  it  would  seem  that  no  notices  were  neees- 
sary.  The  statute  prescribes  that  the  street  superintendent 
shi^  ''cause  to  be  conspicuously  posted  along  the  line  of  said 
contemplated  work  or  improvement,  at  not  more  than  one 
hundred  feet  in  distance  apart,  but  not  less  than  three  in  all, 
or  where  the  work  to  be  done  is  only  upon  a  certain  crossing 
or  any  part  thereof,  in  front  of  each  quarter  block  and  ir- 
regular block  liable  to  be  assessed,  notice  of  the  passage  of 
said  resolution." 

''In  proceedings  where  the  property  of  the  citizen  is  to  be 
taken,  every  requirement  of  the  statute  having  the  least 
semblance  of  benefit  to  the  owner  must  be  complied  with; 
and  when  the  form  of  a  statutory  proceeding  is  prescribed  its 
observance  becomes  essential  to  the  validity  of  the  proceed- 
ings." {Shijman  v.  Forbes,  97  CaL  572,  [32  Pac  599] ; 
Chase  v.  Treasurer  Los  Angeles,  122  Cal.  545,  [55  Pac  414].) 
If  it  is  necessary  to  put  up  notices  along  this  five  hundred 
feet  where  no  worik  is  to  be  done,  then,  of  course,  the  notice 
is  not  sufficient  to  give  the  city  council  jurisdiction.  The 
notice  required  by  the  statute  is  clearly  to  give  the  persons 
interested  a  chance  to  know  what  is  intended  so  that  such 
interested  persons  can  appear  and  object  if  any  objections 
they  have.  None  are  legally  interested  except  those  having  a 
frontage  on  the  proposed  work,  the  landownecs  liable  to  as- 
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aessment  for  the  work,  and  none  others  can  object.    It  would 
'  be  idle  to  put  a  notice  where  none  are  entitled  to  have  notice. 

Where  there  is  one  block  along  a  street  proposed  to  be  im- 
^  proved,  and  this  block  on  the  street  in  front  of  it  is  not  in- 

^  eluded  in  the  improvement,  then  for  the  purposes  of  the  no- 

il tices  it  appears  to  us  that  such  block  is  not  ''along  the  line 

^  of  said  contemplated  work  or  improvement."    It  is  not  in 

such  work  and  therefore  we  may  ask  ''need  any  notice  be 
i  posted  on  such  block!"    But  appellant  offers  the  following 

I  authorities  as  sustaining  his  position,  that  notice  must  be 

0  posted  on  the  blocks  along  Eighteenth  Street,  between  L  and 

t  M  streets,  where  no  work  was  to  be  done:  Hewes  v.  Reis,  40 

i  Cal.  255;  Hixon  v.  Brodie,  45  Cal.  275;  Shipman  v.  Forbes, 

f  97  CaL  572,  [32  Pac.  599] ;  Chase  v.  Treasurer  of  Los  An- 

i  geles,  122  Cal.  540,  [55  Pac  414] ;  and  Dowling  v.  Hibemia 

^  Sav.  and  L.  Society,  143  Cal.  425,  [77  Pac.  121].    In  Hewes 

^  V.  Reis  the  notice  was  posted  but  three  days,  when  the  statute 

^  required  it  should  be  posted  five  days.    It  was  held  this  was 

^  such  a  defect  as  to  render  all  subsequent  proceedings  void. 

^  Nixon  V.  Brodie  has  no  bearing  on  the  questions  whatever 

further  than  to  approve  of  Hewes  v.  Reis.    In  Shipman  v. 
Forbes  the  question  was  as  to  a  date  in  the  assessment,  which 
read  "San  Francisco,  1885,"  and  the  court  held  this  insuffi- 
r  cient  and  not  to  comply  with  the  statute  as  to  giving  date. 

In  Chase  v.  Treasurer  of  Los  Angeles,  122  Cal.  540,  the  notice 
of  intention  was  published  in  a  newspaper  without  the  pre- 
vious order  of  the  board  that  it  should  be  published  in  that 
paper.  This  made  the  publication  of  notice  void.  In  Dow- 
^^  Ung  V.  Hibemia  Sav,  and  L.  Society  the  resolution  stated  that 

^  it  was  the  intention  of  the  board  to  order  the  following  street 

^  work,  viz.:  "That  granite  curbs  be  laid  in  Henry  Street  be- 

'^  tween  Sanchez  and  Noe  streets  where  not  already  laid,  and 

^  that  the  roadway  thereof  be  paved  with  bituminous  rock, 

i-  where  not  already  so  paved"    Some  of  the  street  in  front  of 

(  some  of  the  lots  on  Henry  Street  between  Sanchez  and  Noe 

1^  streets  had  already  been  paved  and  was  not  included  in  the 

f^  work  to  be  done.    The  proof  showed  that  notices  had  been 

9  conspicuously  posted  along  the  line  of  Henry  Street  between 

^  Sanchez  and  Noe  streets,  notices  not  more  than  one  hundred 

^  feet  in  distance  apart,  and  six  notices  in  alL    Held  that  along 

'^  the  line  of  He/nry  Street  was  along  the  line  of  the  contem- 

%' 
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plated  work  described  in  the  resolution  of  intention.  The 
eourt  said  in  that  case,  ''The  line  of  the  contemplated  work  or 
improvement,  within  the  meaning  of  the  statute,  is  precisely 
the  same  as  if  no  such  exception  of  work  already  done  had 
been  made,''  and  we  understand  from  this  expression  that  had 
the  resolution  of  intention  read  ''That  granite  curbs  be  laid 
in  Henry  Street  between  Sanchez  and  Noe  streets,  and  that 
the  roadway  thereof  be  paved  with  bituminous  rock,"  then 
the  notices  would  have  had  to  be  posted  just  as  they  were 
That  the  law  reasonably  construed  requires  the  notice  to  be 
posted  along  the  entire  line  of  the  contemplated  work,  there 
can  be  no  doubt.  The  whole  line  of  improvement  was  be- 
tween two  streets  five  hundred  and  sixty  feet  apart,  and  the 
record  shows  that  the  block  had  been  improved  its  full  width 
part  of  the  way  and  had  been  improved  part  of  its  width  jn 
one  side  of  the  street  and  part  of  its  width  on  another  portion 
of  the  street,  so  that  it  was  irregular  portions  of  the  street  in 
that  block  that  were  to  be  improved.  In  the  case  before  us^ 
no  mention  whatever  is  made  of  the  street  between  L  and  M 
streets,  and  the  approved  rule  laid  down  in  the  Dowling  case 
(143  Cal.  425,  [77  Pac.  121])  does  not  and  cannot  be  made 
to  mean  that  a  portion  of  a  street,  a  whole  block  and  upwards, 
not  mentioned  in  the  resolution  of  intention,  no  portion  of 
the  land  fronting  on  which  can  be  assessed  for  the  work,  is 
"along  the  line  of  the  contemplated  work"  merely  because 
some  work  is  done  on  the  street  in  front  of  the  other  blocks 
on  both  sides  of  such  block,  so  that  notices  of  such  work  must 
be  posted  along  such  block  on  which  no  work  is  to  be  done. 
Putting  notices  along  Eighteenth  Street  between  L  and  M 
streets  might  tend  to  confuse  the  property-owners  along  said 
part  of  Eighteenth  Street  and  could  be  of  no  benefit  or  in- 
formation to  landowners  in  other  blocks  who  would  become 
liable  for  the  work  done  under  the  resolution  of  intention. 
The  notices  were  sufficient  and  accomplished  all  intended  by 
the  statute. 

As  io  dssignmeni  of  error  number  four. 

Just  how  defendant's  property  was  assessed  for  the  cost  of 
work  for  which  it  was  not  legally  liable  does  not  appear.  All 
the  work  to  be  done  on  Eighteenth  Street  was  let  in  one  con- 
tract The  fact  that  the  portion  of  Eighteenth  Street  be- 
tween L  and  M  streets  was  not  included  in  the  contract  would 
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i  tend  to  lessen  the  rate  per  front  foot,  while  had  the  work  been 

r  let  in  two  contracts  there  would  not  have  been  as  many  curbs 

!  and  curves  to  pay  for  in  the  part  south  of  M  Street,  the  part 

I  in  which  defendant's  property  is  located,  and  probably  the 

i  cost  to  him  in  that  event  might  have  been  a  little  less  per 

i  front  foot.    In  the  case  cited  by  appellant,  that  of  Bates  v. 

i  Twigt,  138  CaL  52,  [70  Pac.  1023],  it  was  held  that  the  desig- 

)  nation  of  a  street  or  portion  of  a  street  which  is  to  be  im- 

t  proved,  with  a  description  of  the  work  to  be  done  thereon, 

I  becomes  thereby  a  distinct  and  several  improvement  whether 

•  it  be  the  only  improvement  specified  in  the  resolution  of  in- 

^  tention  or  in  the  resolution  ordering  the  work,  or  whether 

I  other  improvements  are  included  in  it;  and  that  when  the 

i  character  of  the  improvements  on  different  portions  of  the 

I  same   street  is  different,  they  are  of   necessity  independent 

f  items  of  street  work. 

t  But  in  the  case  at  bar  the  work  is  not  different  on  any  part 

t  of  Eighteenth  Street,  and  no  reason  is  apparent  why  the 

1  work  should  have  been  divided  up  in  two  or  more  contracts. 

«  As  to  ussignment  of  error  number  five.    Appellant  asks 

«  this  court  to  override  a  constitutional  amendment  which  has 

^  been  before  the  supreme  court  on  at  least  three  different 

i  occasions  upon  the  same  question  and  the  validity  of  the 

y  amendment  upheld  each  time.    He  alleges  that  upon  every* 

I  occasion  in  which  this  question  has  been  presented  to  the 

|(  court  the  facts  have  been  misstated  and  alleges  the  true  facts 

^  to  be  that  the  amendment  under  discussion  was  never  entered 

^  in  the  journal  of  the  assembly  either  by  identifying  reference 

}  or  in  any  other  manner.    If  section  19  of  article  XI  was  not 

amended  in  1883,  then  the  Vrooman  Act  would  be  in  viola- 
tion of  that  section  aa  it  was  originally  adopted,  for  as  it 
originally  stood,  no  street  work  chargeable  to  private  prop- 
erty could  be  contracted  for  or  commenced  until  the  money 
^  had  been  collected  and  waa  in  the  treasury.    The  court  below 

found:  ''And  I  further  find  that  constitutional  amendment 
No.  1,  proposed  by  the  legislature  of  the  state  of  California 
at  its  regular  session  of  1883,  and  which  constitutional  amend- 
■^  ment  No.  1  and  known  as  senate  bill  No.  10,  was  entered  in 

the  journals  of  the  two  houses  of  said  legislature  with  the 
^  yeas  and  nays  taken  thereon,  as  provided  in  section  1,  arti- 

^  ele  XYIII  of  said  constitution  of  the  state  of  California,  and 


i. 
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that  said  constitutional  amendment  No.  1,  amending  section 
19,  article  XI  of  the  constitution,  was  duly  adopted  and  rati- 
fied and  is  now  a  part  of  the  constitution  of  the  state  of 
California,  and  was  at  all  times  during  the  proceedings  of  the 
board  of  trustees  of  the  city  of  Sacramento  alleged  in  the 
complaint  in  this  action."  The  evidence  showed  that  in  one 
or  two  instances  the  written  journal,  when  the  constitutional 
amendment  was  up  for  discussion  refers  to  senate  bill  No.  // 
when  it  is  plain  senate  bill  No.  lo  was  intended,  and  the 
evidence  before  the  lower  court  showed  that  this  clerical 
error  had  been  corrected  in  the  printed  journal.  But  aside 
from  this  the  bill  itself  with  its  indorsements  thereon  shows 
that  it  was  properly  enrolled,  authenticated,  and  deposited 
with  the  secretary  of  state  as  having  been  properly  passed  by 
the  legislature,  and  the  journal  cannot  be  looked  to  to  rebut 
or  set  aside  the  presumption  thus  raised  that  this  constitu- 
tional amendment  was  properly  passed.  The  evidence  before 
the  trial  court  further  shows  that  the  proposed  amendment 
to  section  19  of  article  XI  was  properly  submitted  to  the 
people  at  the  general  election  in  1884  as  constitutional  amend- 
ment No.  1. 

The  evidence  supports  the  finding. 

The  judgment  is  affirmed. 

McLaughlin,  J.,  and  Chipman,  P.  J.,  ecmeoxred. 


[No.  67.    Seeond  Appellate  Distriet— Oetober  1,  IMS.] 

JAMBS  H.   GRIFFIN,  Respondent,  v.  PACIFIC  BLEC- 
TRIC  RAILWAY  COMPANY,  Appellant 

HJBGfUGSNCB— INJIJBT      TO      BAHiWAT      PaSSKNOEB— CONST&UOnOK      QT 

FiMDmo— Damaoxs — ^Prxsumftign. — ^In  an  aetion  for  negligenee 
of  a  railwaj  eompanj  causizig  an  injnrx  to  plaintiff  aa  a  passenger, 
findings  for  the  plaintiff  are  to  reedve  such  a  eonstruetion  as  will 
support  the  judgment;  and  a  finding  that  one  thousand  doUazs 
will  compensate  plaintiff  for  the  detriment  caused  will  be  con- 
strued to  mean  the  amount  necessary  to  compensate  the  plaintiff 
upon  the  presumption  that  the  court,  in  the  proper  discharge  of 
iU  dnt/,  fixed  bo  sum  greater  than  was  neeessiiy  and  proper  nndsr 
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the  faeU  before  it.  The  amount  so  found  m  compensation  for 
the  breaeb  of  defendant's  dutj  will  be  deemed  a  fixation  of  the 
damages  allowed  for  such  breaeh  bj  section  3333  of  the  dvil  Code. 

Id. — SuppoBT  or  Findino  as  to  Negugxncb— Psxpabation  or  Pis- 
■SNGEa  TO  Aught — Suddkn  Jkkk — Presumption. — ^A  passenger 
has  a  right  as  the  car  is  approaching  the  place  of  destination  to 
proceed  to  the  door  preliminarj  to  alighting;  and  when,  while 
preparing  to  alight,  the  car  gave  a  sudden  jerk,  without  notice, 
by  reason  of  which  he  was  precipitated  to  the  ground  and  injured, 
the  law  presumes  that  defendant  was  not  exercising  the  utmost 
care  and  diligence  for  the  safe  carriage  of  the  passenger;  and  as 
the  injury  was  produced  by  the  carrier  in  operating  the  instru- 
mentalities employed  in  its  business,  the  presumption  of  negligence 
foUowB. 

Isw — ^UTifOST  Gabi  Rbqxjibkd  or  GABBixft— DuTT  or  SunBYisioif — 
Means  or  Knowledge.— Whatever  may  be  the  rule  elsewhere^  a 
carrier  of  passengers  in  this  state  must  bestow  the  utmost  care, 
which  iuTolves  such  constant  supervision  and  observation  over 
and  of  passengers  as  will  insure  to  the  employees  accurate  informa- 
tion as  to  the  condition  and  position  of  those  under  the  carrier's 
charge.  Where  the  means  of  knowledge  in  relation  thereto  exist, 
the  same  rule  applies  as  would  obtain   where  actual  knowledge 


APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bicknell,  Gibson,  Trask,  Dunn  &  CrutcheTy  and  Norman 
8.  Sterry,  for  AppeUant. 

Job  Harriman,  and  Camp  &  Lissner,  for  Bespondenl 

ALLEN,  J. — ^Thia  is  an  action  to  recorer  damages  by  a 
passenger  on  one  of  defendant's  cars,  based  on  the  claim  of 
negligence  in  the  operation  of  a  car  upon  which  plaintiff  was 
being  carried.  Trial  was  by  the  court,  with  findings  and 
judgment  against  defendant,  from  which  and  an  order  deny- 
ing a  new  trial  defendant  appeals. 

The  court  finds  that  on  September  26,  1902,  plaintiff  was 
a  passenger  on  one  of  defendant's  cars  which  were  being 
operated  on  Raymond  Avenue  within  the  city  of  Pasadena; 
that  it  was  the  dut}'  of  defendant  to  stop  such  car  at  the 
eroBsing  of  Union  Street  with  Baymand  Avenue  in  said  catj; 
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that  when  approaching  such  street-crossing  plaintiff  notified 
defendant's  servants  to  stop  thereat  that  the  plaintiff  might 
alight  from  such  car;  that  the  speed  of  the  car  was  slackened 
as  if  to  stop,  and  plaintiff  arose  from  his  seat  and  proceeded 
to  the  rear  door  of  the  car,  which  was  open,  and  stood  there 
waiting  for  the  car  to  come  to  a  full  stop;  that  while  stand- 
ing the  defendant's  servants  carelessly  and  negligently 
caused  the  electric  power  to  be  turned  on  suddenly,  thereby 
giving  the  car  a  sudden  jerk,  by  reason  of  which  plaintiff 
was  thrown  out  of  the  door  of  the  car  and  violently  to  the 
ground,  and  was  injured  and  wounded  so  that  he  became 
sick,  sore,  and  disabled,  and  for  a  long  time  was  unable  to 
perform  his  usual  work;  that  the  amount  which  will  com- 
pensate him  for  the  detriment  proximately  caused  by  such 
injury  is  one  thousand  dollars.  The  court  further  found  that 
plaintiff  was  guilty  of  no  contributory  negligence,  and  ren- 
dered judgment  in  plaintiff's  favor  for  one  thousand  dollars. 
Defendant  first  contends  that  the  judgment  is  unsupported 
by  the  findings;  that  the  finding  that  one  thousand  dollaxs 
will  compensate  plaintiff  for  the  detriment  caused  is  not  the 
equivalent  of  a  finding  that  he  was  damaged  to  the  extent  of 
one  thousand  dollars,  upon  the  theory  that  if  he  were  dam- 
aged in  a  less  sum  the  finding  would  still  be  true.  Findings 
of  a  trial  court  are  to  receive  such  construction  as  will  uphold 
rather  than  defeat  its  judgment,  and  whenever  from  the  facts 
found  by  it  other  facts  may  be  inferred  which  will  support 
the  judgment,  such  inference  will  be  deemed  to  have  been 
made  by  the  trial  court,  and  upon  appeal  from  that  judg- 
ment, this  court  will  not  draw  from  those  facts  any  inference 
of  fact  contrary  to  that  which  may  have  been  drawn  by  the 
trial  judge  for  the  purpose  of  rendering  his  judgment 
{Breeze  v.  Brooks,  97  CaL  77,  [81  Pao.  742].)  And  in  this 
case,  where  the  court  finds  the  amount  which  will  compen- 
sate, it  will  be  taken  to  mean  the  amount  necessary  to  com- 
pensate, if  for  no  other  reason  than  that  which  follows  the 
presumption  that  a  court  in  the  proper  discharge  of  its  duty 
fixed  no  sum  greater  than  was  necessary  and  proper  under 
the  facts  before  it  That  which  will  compensate  for  all  the 
detriment  proximately  caused  by  the  breach  of  duty  is  fixed 
as  the  measure  of  damages  by  section  8333  of  the  Gml  CUK 
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ftnd  when  sach  sum  is  found  and  determined  it  is  a  fixation 
of  the  damage. 

Appellant  neart  claims  that  the  finding  that  defendant 
negligently  and  carelessly  failed  to  stop  said  car  at  or  near 
Union  Street,  bnt  instead,  and  without  notice  to  plaintiff, 
cansed  said  electric  power  to  be  turned  on  suddenly,  causing 
the  car  to  give  a  sudden  jerk,  thereby  throwing  plaintiff  to 
the  ground,  is  unsupported  by  the  evidence,  because  it  does 
not  appear  therefrom  that  the  car  did  not  come  to  a  full  stop 
at  Union  Street  Whether  the  car  eventually  stopped  at 
Union  Street  or  not  is  of  little  consequence  in  this  case.  The 
act  which  produced  plaintiff's  injury  occurred  before  such 
street  was  reached.  Under  the  circumstances  of  this  case, 
plaintiff  possessed  the  right  to  proceed  to  the  door  prelimin- 
ary to  alighting.  In  McCurrie  v.  Southern  Pacific  B,  B.  Co,, 
122  Cal.  562,  [55  Pac.  324],  the  court  says:  "It  cannot  be 
said  as  a  matter  of  law  that  the  plaintiff,  by  leaving  his  seat 
after  the  train  had  stopped,  and  attempting  to  go  to  the 
platform  for  the  purpose  of  meeting  his  son,  was  guilty  of 
any  negligence  which  contributed  to  his  injury."  Neither 
can  we  say  in  this  case  that  the  conduct  of  the  plaintiff  in 
leaving  his  seat  and  proceeding  to  the  door  was  negligence  as 
a  matter  of  law.  And  if,  as  found  by  the  court,  the  car  was 
so  operated  as  to  violently  throw  plaintiff  therefrom,  the 
law  presumes  that  defendant  was  not  exercising  the  utmost 
care  and  diligence  for  the  safe  carriage  of  the  passenger. 
The  injury  is  shown  to  have  been  produced  by  the  carrier  in 
operating  the  instrumentalities  employed  in  its  business.  The 
presumption  of  negligence  follows.  (Babcock  v.  Los  Angeles 
etc,  Co.,  128  Cal.  178,  [60  Pac  780].)  The  court  found  no 
contributory  negligence  on  the  part  of  plaintiff,  and  there  is 
ample  evidence  in  its  support  That  the  injury  was  the  proxi- 
mate result  of  this  sudden  application  of  the  power  is  found 
by  the  court,  and  has  support  in  the  testimony.  Appellant 
lays  much  stress  upon  the  proposition  that  the  record  does 
not  disclose  that  defendant  had  knowledge  of  the  position  of 
plaintiff  when  the  sudden  acceleration  of  speed  was  at- 
tempted, and  that  it  was  not  negrlierence  to  increase  the  rate 
of  speed,  unless  the  servants  of  the  defendant  knew  that  the 
result  might  be  injurious  to  the  passenger.  Whatever  may 
be  the  rule  in  other  jurisdictions,  in  California  the  care  which 
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the  carrier  must  bestow  is  the  utmost  care.  This  involres 
such  constant  supervision  and  observation  over  and  of  pas- 
sengers as  will  insure  to  its  employees  accurate  information 
as  to  the  condition  and  position  of  those  under  their  charge; 
and  when,  as  in  this  case,  the  means  of  knowledge  in  rela^ 
tion  to  the  position  of  plaintiff  was  in  the  company,  the  same 
role  should  apply  as  would  obtain  when  actual  knowledge 
ecdsts.  The  finding  of  negligence  on  the  part  of  defendant 
is  supported  and  exists  by  reason  of  the  want  of  care  in  tak- 
ing precautions  to  ascertain  before  applying  the  current  the 
position  of  those  under  its  charge,  and  the  reasonable  effect 
to  be  apprehended  by  a  sudden  start. 

We  find  no  error  in  the  record,  and  the  judgment  and  order 
are  affirmed. 

Qray,  P.  J^  and  Smith,  J^  oonourred. 


[Ko.  18.   Seeond   AppeData  Distriet.— October  1,   1906.] 
W.  J.  COX,  Respondent,  ▼.  J.  H.  ODELL,  Appellant 

Action  fob  Nxguoknci — Obstbuotion  to  Subvaob  Watkb— Bbx^kaoi 
— ^Ikjdbt  to  PLADiniT's  Land— SuFFOBT  of  Fdibikqs. — ^In  an 
aetion  for  negligence  in  maintaining  an  embankment  on  defendant 'to 
land  to  impound  water  for  irrigation,  thus  stopping  snrfaee  water, 
wldeb  would  natural!/  flow  over  plaintiff's  land  without  injurj,  a 
breakage  of  which  was  eauaed  bj  storm  water,  causing  injurj  to 
plaintiff's  land,  where  the  court  found  for  plaintiff  and  that  good 
husbandry  did  not  require  that  the  embankment  be  maintained, 
and  the  cTidenee,  though  eonflieting,  was  suiBeient  to  support  the 
ilndingB,  they  win  not  be  disturbed  upon  appeaL 

Lx — ^Flow  or  BusTAca  Watkb^- Laws  ov  Natobx. — ^In  the  ease  of 
surface  waters  having  no  definite  channel  of  escape^  the  ofwner  of 
the  land  upon  which  thej  are  found  being  impotent  to  rid  himself 
of  their  presenee^  the  law  wisely  provides  that  the  laws  of  nature 
should  be  left  untrammeled  in  their  dispositioBB. 
Id. — Objxct  or  Embankment — Nsglxot  in  Gonst&ugtion — LiABiLiTT 
OF  Defendant. — ^Whatever  proper  object  the  defendant  may  have 
bad  in  the  embankment,  or  right  to  construct  it,  where  it  was 
80  negligently  constructed  as  not  to  provide  outlets  for  storm 
water,  and  such  neglect  was  the  pronxnate  cause  of  the  iajny, 
the  defendant  is  liable  thenfoc 
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Id. — Opinion  Evidknci — ^Basis  Shown. — ABsoimiig  an  objection  to  tlie 
opinion  eyidence  of  the  plaintiff,  as  to  the  effeet  of  an  ontlet  for 
ivater  in  a  eertain  end  of  the  emimnkment,  was  weO  taken,  yet 
where  the  answer  contained  a  statement  of  the  phyaieal  conditions 
snrronnding  the  premises,  on  which  the  opinion  was  based,  it 
relieved  itself  from  the  force  of  the  objection. 

Id. — OBsraucnoHB  Oontubutiho  to  Otooflow — Jmsoe  as  io  Dam- 
AOis — Eyidsnce  withodt  Pbbjudici. — Evidence  as  to  obstmstions 
contributing  to  the  overflow,  which  were  not  within  the  issue  as  to 
tenages,  was  without  prejudice  where  no  obstruction  but  the 
embankment  itself  was  considered  on  the  question  of  damages. 

Idw — Umasvsl  or  Damaob — Oosts  Nbossaby  to  Put  Land  in  Rb- 
PAiB. — ^The  cost  and  expense  of  restoring  the  land  to  its  former 
condition,  and  the  lose  sustained  from  being  deprived  of  its  use, 
were  the  measure  of  damages;  and  it  fvas  erroneous  to  admit 
iividence  as  to  the  costs  necessary  to  put  the  land  in  repair.  The 
rule  of  difference  in  market  value  is  not  invariably  applied. 

Id. — ^IClSTAEXN   BXSGBIPTION    IN    OOMPLAINT   AND   FINDINGS — AVXBMXNI 

OP  Tkus  Position  Admitted. — Where  there  was  a  mistaken  de- 
scription of  the  land  in  the  complaint  as  to  legal  subdivisions,  as 
well  as  in  the  finding,  which  would  indicate  an  incorrect  position 
of  the  lands,  yet  where  their  true  position  is  shown  by  an  averment 
in  the  complaint,  admitted  bj  the  answer,  no  finding  is  neoeesaxy 
in  that  regard,  and  the  erroneous  particular  description  may  be 
ignored. 
Idu — ^Inippsctual  Appsal  pbom  Judomknt — DisMiBSAT.. — Where  an 
attempted  appeal  from  the  judgment  was  not  perfected  until  after 
the  lapse  of  one  year  from  the  rendition  of  the  judgment,  it  is 
ineffectual  and  must  be  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  dsnying  a  new  triaL 
J.  S.  Noyes,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Earl  Bogeis,  and  H.  C.  Gk>oding,  for  Appellant 

John  E.  Daly,  and  B.  W.  Freeman,  for  Respondent 

ALLEN,  J. — ^Appeal  from  an  order  denying  defendant's 
motion  for  a  new  trial.  The  record  discloses  an  attempt  at 
appeal  from  the  judgment,  but  inasmuch  as  the  same  was  not 
perfected  until  after  the  lapse  of  one  year  from  the  rendi- 
tion of  judgment,  the  same  is  ineffectual  and  must  be  dis- 
missed. Entertaining  the  views  hereafter  expressed,  we  may 
disregard  the  motion  to  dismiss  the  i4;>peal  from  the  ozdsit 
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The  only  points  in  the  record  in  this  case  here  presented 
are  that  the  evidence  is  not  sufficient  to  justify  the  findings, 
and  that  errors  of  law  warranting  reversal  of  the  order  oc- 
curred at  the  trial. 

As  to  the  first  point,  while  there  is  a  conflict  in  many  re- 
spects, there  is  evidence  sufficient  to  support  the  findings. 
The  findings  and  the  evidence  develop  that  the  defendant's 
land  adjoins  the  land  of  plaintiff  on  the  east  and  is  of  a 
higher  elevation  than  the  land  of  plaintiff,  and  the  water 
coming  to  said  lands  during  rains  flowed  naturally  westward 
in  no  definite  channel,  but  widely  and  evenly  diffused  over 
the  whole  surface  and  doing  no  damage  to  plaintiff's  land. 
The  defendant,  along  his  west  line,  being  the  dividing-line  be- 
tween the  lands  of  plaintiff  and  defendant,  constructed  an  em- 
bankment for  use  in  the  irrigating  season,  by  which  he  could 
accumulate  and  retain  the  surplus  irrigating  water  the  better 
to  utilize  it  in  the  irrigation  of  the  trees  growing  upon  the 
lower  part  of  his  premises.  This  embankment  was  permitted 
to  remain  during  the  entire  irrigating  season,  and  until,  from 
heavy  rains  in  November,  1902,  large  bodies  of  water  fell 
upon  defendant's  lands  and  the  lands  above;  that  by  reason 
dt  such  embankment,  the  waters  gathered  upon  the  lands  of 
defendant  beyond  the  capacity  of  said  embankment  to  hold, 
and  the  embankment  broke  away  and  the  waters  in  separate 
channels  were  thrown  upon  plaintiff's  land,  tearing  deep 
gullies  therein,  carrying  off  large  bodies  of  soil  and,  in  ad*1i- 
tion,  certain  fertilizers  theretofore  placed  thereon.  The  court 
further  finds  that  good  husbandry  did  not  require  that  said 
embankment  be  maintained;  that  said  waters  so  accumulating 
were  not  the  result  of  unprecedented  storm,  nor  were  the  said 
rains  of  November,  1902,  of  an  unusual  character. 

During  the  progress  of  the  trial  the  court  permitted  the 
plaintiff  to  state  his  opinion  as  to  whether  such  water  would 
have  been  carried  off  had  an  outlet  been  made  in  the  south 
end  of  the  embankment.  Assuming  the  objection  of  defend- 
ant to  this  evidence  as  well  taken,  and  the  opinion  unwar- 
ranted, yet  an  examination  of  the  whole  answer  shows  that 
it  contained  a  statement  of  the  physical  conditions  surround- 
ing the  premises,  upon  which  such  opinion  was  based.  The 
answer  relieved  itself  from  the  force  of  the  objection.  (P«o- 
pie  ▼.  Wsmn,  133  Cal.  72,  [65  Pac.  126].) 
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It  is  contended  farther  that  the  court  upon  the  trial  erred 
in  its  admission  of  testimony  in  relation  to  certain  obstruc- 
tions existing  on  the  north  side  of  the  street  which  con- 
tributed to  the  overflow  on  plaintiff's  land.  While  under 
the  pleadings  it  was  not  competent  to  show  damages,  other 
than  those  resulting  from  the  obstruction  complained  of  and 
specifically  set  forth,  yet  the  court,  by  its  finding,  demon- 
strates that  no  obstructions  other  than  the  embankment  were 
considered;  and  no  prejudice,  therefore,  resulted  from  the 
introduction  of  such  testimony. 

We  perceive  no  error  in  the  admission  of  testimony  as  to 
the  costs  necessary  to  put  the  land  in  repair.  In  the  similar 
case  of  Sabine  etc,  Ry.  Co.  v.  Joachimi,  58  Tex.  456,  it  was 
held  that  the  cost  and  expense  of  restoring  the  land  to  its 
former  condition,  and  the  loss  sustained  by  being  deprived  of 
its  use,  constituted  the  measure  of  damages.  While,  as  a  gen- 
eral rule,  the  damages  are  to  be  measured  by  the  difference  in 
the  market  value  before  and  after  the  injury,  yet  it  is  not 
invariably  applied.  It  might  prove  oppressive.  (Shearman 
&  Redfield  on  Negligence,  sec.  602.) 

The  principal  contention  of  the  appellant  is  that  the  evi- 
dence is  insufficient  to  justify  the  decision,  on  the  theory 
that  the  defendant  in  the  construction  of  the  embankment 
was  but  exercising  rights  and  performing  acts  demanded  by 
good  husbandry  in  and  about  the  cultivation  of  his  own 
lands ;  that  the  embankment  was  not  constructed  for  the  pur- 
pose of  diverting  surface  water,  the  result  of  rainfall,  and 
that  the  proximate  cause  of  the  injury  was  an  unprecedented 
and  unlooked-for  rain,  which  occurred  before  defendant  had 
an  opportunity  to  remove  the  embankment.  As  to  all  of  these 
matters,  other  than  the  object  of  the  original  construction 
of  the  embankment  and  the  time  afforded  to  remove  the 
same,  the  court  has  found  against  the  defendant  Whatever 
may  have  been  the  moving  purpose  in  constructing  the  em- 
bankment, or  its  maintenance,  the  effect  was,  in  the  event  of 
heavy  rainfall,  to  accumulate  the  water  upon  defendant's 
land ;  and  should  the  embankment  prove  insecure  and  breaks 
occur  therein,  to  cast  the  same  in  restricted  areas  across  plain- 
tiff's land,  thereby  working  injury.  In  the  case  of  surface 
waters  having  no  definite  channel  of  escape,  and  the  owner 
of  the  land  upon  which  they  are  found  being  impotent  to  rid 
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himself  of  their  presence,  the  law  wisely  provides  that  the 
laws  of  nature  should  be  left  untrammeled  in  their  disposi- 
tion. {Rudel  V.  Los  Angeles  County,  118  Cal.  288,  [50  Pac. 
400] ;  Ogbum  v.  Connor,  46  Cal.  352,  [13  Am.  Rep.  213].) 
While  it  is  true  that  one  may  occupy,  use,  and  possess  his 
own  in  a  manner  agreeable  to  himself,  yet  in  the  exercise  of 
this  right  he  may  not  do  injury  to  his  neighbor.  The  defend- 
ant possessed  the  right  to  construct  this  embankment,  but  in 
its  construction  he  was  bound  to  consider  its  effect  upon  his 
neighbor's  land,  in  the  event  of  heavy  rains,  which,  from  the 
testimony  appear  to  be  not  infrequent  in  that  locality.  It  is 
clear  from  the  findings  and  from  the  testimony  that  he  did 
not  exercise  the  degree  of  care  which  was  incumbent  upon 
him  in  the  maintenance  of  the  embankment,  either  in  its 
strength  or  providing  outlets  in  the  event  of  storm.  Had 
proper  outlets  been  provided,  it  is  apparent  that  the  time 
afforded  to  remove  the  embankment  between  the  last  irriga 
tion  and  the  commencement  of  the  rains  would  not  have  been 
material  His  neglect  in  regard  to  the  manner  of  construc- 
tion and  failure  to  provide  outlet  for  the  water  was  the  proxi- 
mate cause  of  plaintiff's  injury.  Defendant,  however,  con- 
tends that  the  complaint  being  on  account  of  negligence,  and 
the  findings  being  in  line  therewith,  under  the  facts  of  the 
case  the  action  was  not  one  on  account  of  negligence,  but  the 
act  itself  gave  rise  to  the  cause  of  action.  And  an  effort  is 
made  to  distinguish  as  between  cases  where  the  act  is  the 
basis  of  the  action  and  those  where  negligence  produces  the 
injury.  We  are  unable  to  appreciate  the  distinction  between 
the  two  classes  of  cases  in  applying  the  rules  laid  down  in 
this  state  in  respect  of  the  rights  of  the  servient  tenement  in 
.  elation  to  surface  waters  naturally  flowing  over  from  the 
dominant  tenement  The  wrong  having  been  committed,  and 
consisting,  as  it  did,  in  the  neglect  to  provide  proper  outlets 
at  appropriate  places  before  the  rainy  season  commenced,  or 
before  rains  might  reasonably  be  apprehended,  we  are  unable 
to  see  how  this  distinction  could  avail,  except,  possibly,  where 
the  statute  of  limitations  was  involved. 

It  is  further  urged  that  it  was  error  to  refuse  a  new  trial 
because  it  affirmatively  appears  by  reading  the  description 
of  the  tracts  in  the  complaint,  as  well  as  in  the  findings, 
wherein  reference  to  their  governmental  subdivision  is  made, 
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that  of  necessity  the  lands  of  defendant  would  lie  south  of 
plaintiff's  premises,  and  it  would  not  be  possible  for  the  road 
or  ditches  complained  of  to  extend  along  the  northern  boun- 
dary of  both  tracts.  This  is  true;  but  the  complaint  ayers 
that  the  parties  own  separate  tracts  of  land,  plaintiff's  ad- 
joining defendant's  on  the  east,  with  a  road  extending  along 
their  northerly  line,  and  this  is  not  denied  and  no  iSnding  is 
necessary  in  that  regard ;  and  for  the  purposes  of  an  action  of 
this  character  is  a  sufiScient  description,  if  we  ignore  the  erro- 
neous particular  description  in  the  complaint 
Order  afSrmed. 

Qzay,  P.  J^  and  Smith,  J.,  concurred. 


[Ko.  24.    Third  Appellata  Distrfet.— October  8,  1905.] 

PBTBB  MARTIN,  Appellant,  v.  MABKARIAN  AND  COM- 
PANY (a  Corporation),  Respondent. 

Apfkal  —  Obdik  Grantino  Nkw  Trial  —  GoNrucnNo  IBTmmxtaE, — 
Where  one  of  the  groondB  of  the  motion  for  a  new  trial  wu 
insnfEeienej  of  the  evidenee  to  jiutifj  the  verdiety  and  the  eridenee 
ia  sabstactially  eonllieting,  an  order  granting  a  new  trial  will  not 
be  set  aside. 

Id.— Rsvisw  OF  Obdx»— GteouMD  Exfkbssid— APFzUiAis  Oaota  hot 
Limited. — In  renewing  the  order  granting  a  new  trial  this  eoort 
IB  not  limited  to  the  ground  ezpreeeed  by  the  trial  Judge;  but  the 
order  will  be  ■nstained  upon  anj  tenable  ground  aasigned. 

APPEAL  from  an  order  of  the  Sai)erior  Court  of  Pramo 
County  granting  a  new  triaL    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  H.  Welsh,  and  Oeorge  CosgraTe,  for  AppeUanL 

F.  H.  Short,  and  A.  M.  Drew,  for  Respondent 

BUCKLES,  J. — This  is  an  action  to  recover  the  price  of 
figs  sold  and  delivered  on  August  19,  1903.  The  parties  en- 
tered into  the  following  written  contract: — 
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''This  certifies  that  Peter  Martin  has  sold  to  Markarian  & 
Company  and  Markarian  &  Company  has  bought  all  the 
White  Adriatic  Figs  produced  during  the  year  1903,  on  Gor- 
don, Patterson,  Grant  Orchard  Farm,  F.  Travers,  Sanger, 
Gkirdenie,  Harrison,  C.  Liman,  Starwalt,  and  Beasley  places^ 
and  estimated  to  be  100  tons. 

''The  seller,  as  a  condition  of  sale,  warrants  all  said  fruit 
well  cured  and  merchantable,  and  free  from  unmatured  fruit, 
and  agrees  that  he  will  deliver  said  fruit  to  buyer  at  their 
packing  house  in  Fresno,  as  fast  as  cured,  said  delivery  to 
commence  on  or  before  Aug.  22d,  1903,  and  all  fruit  to  be 
delivered  by  Nov.  1st,  1903.  Until  delivery  is  made,  seller 
waives  payment  of  purchase  price,  and  assumes  all  risk  of 
injury  to  or  loss  of  said  fruit. 

"The  buyer  agrees  to  pay  in  cash  at  delivery  for  all  figs 
delivered  of  quality  and  condition  as  above,  and  in  lots  as 
received,  3^  cents  per  pound  and  50c  per  ton  for  hauling. 

"This  is  intended  to  be  and  is  an  absolute  sale,  and  title 
to  said  fruit  has  passed  to  buyer  subject  tx>  foregoing  condi- 
tions. 
"Witness  to  mark  and  sig-  his 

nature  of  Peter  Martin,  "Seller  Peteb ^Mabtin 

"H.   H.   Welsh  mart 

"Markarian  ft  Company, 
"Dated  Aug.  19,  1903.  "Per  H.  Mabkabiak. 

"Witness,  W.  C.  Nixon/' 

Some  of  the  figs  were  then  growing  upon  the  trees.  Thers 
is  some  confusion  in  file  pleadings  as  to  the  amount  of  these 
dried  figs  which  were  delivered.  The  complaint  alleges  there 
were  71.1015  tons  delivered  and  claims  as  a  balance  due  the 
sum  of  $435.91,  while  the  answer  denies  that  plaintiff  deliv- 
ered 66  1-6  tons  of  figs  or  any  other  number  of  tons  or  greater 
amount  than  65  97-250  tons  and  denies  that  there  remains  due 
and  unpaid  plaintiff  the  sum  of  $437.50  or  any  other  sum. 

The  case  was  tried  by  a  jury,  which  found  a  verdict  for 
plaintiff  for  the  sum  of  $435,  and  judgment  was  rendered 
for  plaintiff  for  that  amount.  A  motion  was  made  for  a  new 
trial  on  the  grounds  that  the  evidence  is  insufficient  to  justify 
tiie  verdict;  that  said  verdict  is  against  law;  that  "on  account 
of  errors  of  law  occurring  at  the  trial  and  excepted  to  by  the 
defendant"  and  on  account  of  newly  discovered  evidence. 
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I  etc.    The  motion  was  granted  and  the  appeal  is  from  the 

I  order  granting  the  motion,  and  it  appears  fi-om  what  the  trial 

^  jndge  said  on  the  hearing  of  the  motion  that  the  same  was 

J  granted  '^for  the  reasons,  as  well  as  others  not  here  adverted 

J  to,  the  verdict  is  ctgainst  law  and  should  be  set  aside  and  a 

new  trial  granted"    The  written  opinion  of  the  trial  jndge  is 
-,  set  ont  in  appellant's  reply  brief. 

The  evidence  is  contained  in  the  statement,  and  shows  a 
substantial  conflict  in  that  which  is  most  important  and  mate- 
rial, and  this  being  a  fact,  under  the  well-established  rule 
that  the  order  granting  a  new  trial  will  not  be  set  aside  when 
there  is  a  substantial  conflict  in  the  evidence,  the  order  should 
not  be  disturbed. 

But  appellant  claims  that  the  motion  was  not  granted  be- 
cause the  evidence  did  not  support  the  verdict  but  because 
the  trial  court  in  passing  on  the  motion  said,  ^'the  sole  ques- 
tion arising  on  this  motion  necessary  to  be  considered  is,  Was 
there  a  delivery  of  the  goods  by  the  plaintifiF  and  an  accept- 
ance of  the  same  by  the  defendant!" 

The  defendant  had,  however,  made  its  grounds  of  motion 
on  other  points  as  well,  and  the  trial  judge  had  no  right  to 
limit  the  grounds,  and,  indeed,  the  judge  seems  to  have  come 
to  that  conclusion,  but  he  says  at  the  end  of  his  opinion,  ''For 
these  reasons,  as  well  as  others  not  here  adverted  to,"  etc. 
In  ChurchiU  v.  FUmmoy,  127  Cal.  862,  [59  Pac.  791],  it 
was  held  that  ''this  court  is  not  confined  to  the  ground  on 
which  the  court  below  placed  its  order,  for,  as  was  said  in 
Kauffman  v.  Maier,  94  Cal.  269,  [29  Pac  481],  the  court 
below  'cannot  by  stating  in  its  order  (and,  we  may  add,  or  in 
its  opinion)  that  the  motion  is  granted  upon  one  ground 
only,  and  denied  upon  the  others,  deprive  the  other  party 
of  the  right  to  a  review  by  this  court  of  the  entire  record.'  " 
(See  Houghton  v.  Market-Street  Ky.  Co.,  ante,  p.  576,  [82 
Pac.  972],  No.  53,  decided  by  first  district  court  of  appeal, 
September  15, 1905.) 
The  order  is  affirmed. 

McLaughlin,  J.,  and  Chipman,  P.  J.,  concurred. 
I  OaL  App.-44 
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[No.  71.    TUrd  AppeData  Distriet.— October  2,  1905.] 

LEOPOLD  MAIONCHI,  Respondent,  v.  PLORINDO  NICH- 
OLINI,  BEN  NICHOLINI,  J.  CHAUVET,  and  H.  J. 
CHAUVBT,  Appellants. 

PiSADINGS — AlOBNDlOBNT  OF  OOMFLAJNT  TO  CONFORM  TO  PBOOF — SeRVICK 

AMD  FURTSUEB  Heabiko  MOT  BiQUiRiD. — Where,  at  the  trial  of  an 
aetion,  endeneo  is  introduced  which  would  support  an  amendment 
to  the  complaint  germane  to  the  cause  of  action,  the  court  has 
power,  after  submission  of  the  cause,  to  order  immediate  amend- 
ment to  be  made,  so  as  to  conform  to  the  proof,  without  the  neces- 
■itj  of  serviee  and  further  hearing. 

iD^— Amkndmxmt  not  Gbemamb— Aonox  to  Bbsgind  Voidable  Ck>M- 
TRACT — ^IicPBOFEB  Chabgx  OF  VoxD  OoNTaAOT. — ^An  action  to  re- 
■dnd  a  contract  for  unfair  advantage  taken  of  plaintiff  while  an 
old  man,  enfeebled  in  mind  and  bodj,  hy  a  defendant  in  whom 
plaintiff  had  implicit  eonfidenee,  proceeds  upon  the  theory  that  the 
contract  was  not  void,  but  voidable,  and  it  was  error,  merely  because 
admissible  evidence  of  unsoundness  of  mind  was  introduced,  to 
order  an  immediate  amendment  after  submission,  not  germane  to 
the  cause  of  action,  to  charge  that  the  contract  was  absolutely 
void,  beeaoM  made  while  plaintiff  was  entirely  devoid  of  under- 
standing. 

Ib), — OODB  DisTiNonoM  Bsrwxm  Void  amd  Yoidabul  Contracts— 
JXTDiOAL  Dbclakatioh  OF  Ikcapacitt. — Sections  38  and  89  of  the 
Ghrfl  Code  reeognixe  and  enforce  the  well-settled  distil!  ction  between 
plimdfag  and  proof  as  to  a  void  contract  with  a  person  judicially 
declared  incompetent,  and  a  voidable  contract  with  a  person  of 
unsound  mind,  not  entirely  devoid  of  understanding,  before  in- 
capacity is  jodieially  determined. 

iDw— •Umsxtppobtkd  AiaBNDXKHT  AMD  FDfDXMQS^— Where  there  was  no 
flividenee  that  when  the  eontract  was  made  the  plaintiff  was  entirely 
devoid  of  understanding,  both  the  amendment  and  findings  in  fkvor 
thereof  are  unsupported  by  the  evidence. 

Id.— Absxmcb  or  Fdidings  ufom  Issusb-^udgioir  fob  BaBSCDUxni 
Umbuffoksd. — Thou|^  the  evidenee  was  snffieieDt  to  sustain  a 
judgment  for  resdasion,  yet  where  the  eourt  faOed  to  find  upon 
ianies  of  fact  tendered  by  the  answer  upon  the  cause  of  actaooy 
a  judgment   for  rescission  cannot  be  supported. 

APPEAL  from  a  judgment  of  the  Superior  Oonrt  of 
Sonoma  County  and  from  orders  denying  a  motion  to  strike 
oat  an  amendment  to  the  complaint  and  denying  a  new  triaL 
Albert  G.  Burnett,  Judga 
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The  facts  are  stated  in  the  opinion  of  the  court. 

B.  M.  Swain,  and  Butts  ft  Weske,  for  Appellants. 

W.  F.  Cowan,  B.  A.  Poppe,  Ed.  C.  Barham,  and  J.  A. 
Barham,  for  Bespondenl 

McLAUGHLINy  J.^ — ^It  is  alleged  in  the  complaint  herein, 
ttiat  on  March  18,  1901,  plaintiff  was  the  owner  and  holder 
of  a  note  for  the  sum  of  one  thousand  dollars  executed  and 
deliyered  to  him  by  the  defendants  Chauvet,  and  that  on  said 
day  he  indorsed  and  delivered  such  note  to  defendant  Flo- 
rindo  Nicholini;  that  at  the  time  of  such  indorsement,  ^'and 
for  a  long  time  prior  thereto,  and  ever  since,  plaintiff  has 
been  an  old  and  infirm  man,  enfeebled  in  mind  and  body,  and 
unable  to  attend  to  his  property  interests  or  rights,  and  was 
and  is  very  susceptible  to  the  overtures  of  others  and  was  and 
is  easily  influenced,  and  such  weakness  of  mind  was  and  is 
of  such  character  and  degree  that  plaintiff  was  and  is  unable 
to  attend  to  any  business  affairs  in  which  he  is  concerned 
without  independent  advice";  that  plaintiff  had  implicit 
confidence  and  faith  in  each  of  the  defendants  Nicholini,  and 
believed  that  they  advised  him  in  good  faith  and  would  pro- 
tect him;  that  said  defendants  fraudulently  procured  and 
induced  plaintiff  to  indorse  and  deliver  said  note  under  a 
promise  that  they  would  provide  food,  dotiiing,  shelter,  and 
the  necessaries  of  life  for  plaintiff  during  the  remainder  of 
his  natural  life;  that  plaintiff  never  received  anything  of 
value  for  said  note,  and  *'said  defendants  have  not  provided 
plaintiff  with  clothing,  food,  shelter  or  necessaries  of  life." 
The  prayer  was,  *'that  said  agreement  be  declared  rescinded 
and  said  note  and  everything  of  value  obtained  from  plaintiff 
as  aforesaid  be  returned,  and  for  costs,  and  that  defendants 
be  restrained  from  collecting  the  same,  and  for  such  other 
relief  as  is  proper."  After  the  action  was  commenced  plain- 
tiff was  adjudged  insane  and  a  guardian  ad  litem  was  ap- 
pointed. The  action  was  dismissed  as  to  defendants  Chauvet, 
and  the  other  defendants  answering  denied  all  the  averments 
of  the  complaint  The  court  found  against  the  defendant 
Florindo  Nicholini  on  the  issues  thus  joined,  and  rendered 
judgment  that  plaintiff  was  ''the  owner  of  and  entitled  to  the 
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possession  of  the  said  promissory  note.''  From  sach  judg- 
ment and  the  order  denying  his  motion  for  a  new  trial  defend- 
ant Florindo  Nicholini  appeals  upon  a  bill  of  exceptions 
specifying  particulars  in  which  the  evidence  is  insufScient 
to  support  the  findings  and  containing  many  assignments  of 
error.  After  the  cause  had  been  submitted  for  decision,  and 
on  the  same  day  the  findings  and  judgment  were  filed,  with- 
out notice  to  appellant  or  hi^  attorneys,  the  complaint  was 
amended  by  inserting  the  following  amendment:  ''That  dur- 
ing all  the  times  mentioned  herein  said  plaintiff  was  of  un- 
sound mind  and  entirely  without  the  capacity  of  understand- 
ing or  comprehending  the  nature  of  said  transaction  and  of 
the  transactions  in  said  complaint  set  forth,  and  that  Flo- 
rindo Nicholini  knew  and  had  knowledge  of  said  facts  and 
circumstances.''  The  court  found  in  accordance  with  such 
averment  and  after  the  judgment  was  entered  the  appellant 
in  due  time  and  form  made  his  motion  to  strike  out  such 
amendment,  and  to  set  aside  the  finding  and  judgment  on  the 
grounds  that  said  amendment  was  not  served  upon  appellant 
or  his  attorneys,  ''and  that  the  said  amendment  was  not  made 
to  meet  the  proofs  in  said  cause  and  was  not  justified  thereby. " 
The  motion  was  denied,  and  appellant  appeals  from  the  order 
denying  said  motion.  This  appeal  is  supported  by  a  8ei>a- 
rate  bill  of  exceptions,  and  we  think  fiiat  the  vital  questions 
involved  should  be  considered  first. 

Section  469  of  the  Code  of  Civil  Procedure  provides  that 
"No  variance  between  the  allegation  in  a  pleading  and  the 
proof  is  to  be  deemed  material,  unless  it  has  actually  misled 
the  adverse  party  to  his  prejudice  in  maintaining  his  action 
or  defense  upon  the  merits,"  and  the  next  section  provides 
that  "Where  the  variance  is  not  material,  as  provid^  in  the 
last  section,  the  court  may  direct  the  fact  to  be  found  accord- 
ing to  the  evidence,  or  may  order  an  immediate  amendment, 
without  costs."  Under  these  sections  there  can  be  no  doubt 
that  when  evidence  pro  and  con  has  been  admitted  touching 
a  fact  material  to  the  cause  of  action  stated  in  the  complaint, 
the  court  may  pursue  either  or  both  of  the  methods  men- 
tioned at  any  time  before  the  rendition  of  judgment.  And 
it  is  equally  clear  that  the  words  "immediate  amendment," 
by  necessary  implication,  exclude  the  necessity  for  service 
and  further  hearing.    "The  law  neither  does  nor  requires  an 
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idle  aet»''  and  it  would  be  idle  to  require  service  or  a  trial 
de  novo  when  the  sabject-matter  of  the  amendment  had  been 
gone  into  upon  the  trial,  and  it  ia  only  in  such  contingency 
that  amendments  to  conform  to  proof  can  be  allowed.  (Board 
of  Directors  v.  Tregea,  88  Cal.  358,  [26  Pac.  237] ;  Fire- 
laugh  y.  Burhank,  121  Cal.  186,  [53  Pac.  560] ;  Lee  v.  Afnr- 
phy,  119  Cal.  364,  [51  Pac.  549,  955] ;  Herman  v.  Hecht,  116 
CaL  559,  [48  Pac.  611] ;  Duke  v.  Huntington,  130  Cal.  274, 
[62  Pae.  510] ;  Jackson  ▼.  Jackson,  94  Cal.  462,  [29  Pac 
957].)  The  objectJDn  that  ''the  amendment  was  not  made 
to  meet  the  proofs,  and  was  not  justified  thereby,"  is  so  inti- 
mately connected  with  the  point  that  the  findings  based  on 
sach  amendment  are  not  sustained  by  the  evidence,  that  both 
of  these  contentions  should  be  considered  together.  Sections 
88  and  39  of  the  Civil  Code  emphasize  the  difference  between 
oontracts  made  by  persons  of  unsound  mind  who  are  ^*  en- 
tirety without  understanding'*  and  contracts  by  persons  of 
unsound  mind  who  are  *^not  entirely  without  understand- 
ing," made  before  incapacity  has  been  judicially  determined. 
The  plaintiff's  incapacity  was  not  judicially  determined  until 
Iffareh  12,  1904,  nearly  three  years  after  the  note  was  trans- 
ferred, and  this  fact  must  be  kept  in  mind  in  considering  the 
question  before  us.  A  careful  analysis  of  the  averments  of 
the  complaint  shows,  beyond  question,  only  a  case  of  action 
to  rescind  a  voidable  contract.  (More  v.  Calkins,  85  Cal. 
188,  [24  Pae.  729] .)  And  a  similar  analysis  of  the  amendment 
shows  an  averment  rendering  the  contract  absolutely  void 
under  said  section  38.  It  is  obvious  that  evidence  that  plain- 
tiff was  of  unsound  mind  would  be  su£Scient  to  support  the 
allegations  of  the  complaint,  while  something  more,  showing 
his  entire  want  of  understanding,  would  be  essential  to  sup- 
port the  amendment  The  importance  of  this  distinction 
between  averments  and  proof  relating  to  void  as  distinguished 
from  voidable  oontraets  has  been  recognized  in  many  well- 
considered  cases,  and  such  distinction  cannot  be  ignored  in 
reaching  a  correct  solution  of  the  problem  under  considera- 
tion. (More  V.  Calkins,  85  Cal.  190,  [24  Pac.  729] ;  Castro 
V.  OeU,  110  CaL  296,  [52  Am.  St.  Rep.  84,  42  Pac.  804] ;  More 
V.  More,  133  Cal.  494,  [65  Pac  1044] ;  Murphy  v.  Crowley, 
140  CaL  150,  [73  Pac  820].) 

Actions  to  rescind  a  contract  are  necessarily  based  on  the 
theory  that  there  is  a  contract  binding  upon  the  parties  un- 
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lesB  rescission  is  had.  (Ciy.  Code,  sees.  1688,  1689,  1691, 
3406,  3408.)  And  the  mere  statement  of  this  proposition 
should  suffice  to  show  that  an  amendment  alleging,  in  effect^ 
that  there  was  no  contract  could  hardly  be  germane  to  the 
original  cause  of  action.  But  waiving  this,  and  viewing  this 
as  an  action  to  set  aside  or  cancel  the  indorsement  and  to 
recover  the  note,  still  the  amendment  and  finding  cannot  be 
justified  or  sustained  Granting  the  utmost  weight  to  all 
evidence  bearing  on  his  mental  capacity,  it  only  shows  that 
he  was  of  unsound  mind.  There  is  not  a  scintilla  of  evidence 
showing  that  he  was  at  any  time  entirely  without  understand- 
ing. He  was  called  as  a  witness,  and  the  examination  to  test 
his  competency  as  such  dearly  indicates  that  he  understood 
the  questions  and  answered  them  quite  as  intelligently  as  could 
be  expected  of  one  whose  knowledge  of  the  English  language 
was  limited.  The  learned  judge  of  the  trial  court  believed 
him  quite  rational  as  to  most  subjects,  and  so  stated.  In- 
deed, his  answers  at  that  time,  and  even  his  self-serving 
declarations  narrated  by  other  witnesses,  create  a  strong 
impression  that  he  fully  understood  the  transaction  here  as- 
sailed and  only  desired  security  for  its  faithful  performance 
by  Nicholini.  The  witnesses  as  to  his  sanity  seemed  to  agree 
that  his  condition  at  the  time  of  the  trial  was,  to  say  the  least, 
no  better  than  it  was  at  the  time  the  agreement  was  made, 
and,  if  so,  it  certainly  cannot  be  said  that  he  was  entirely 
lacking  in  understanding.  As  his  incapacity  had  not  been 
judicially  determined  at  the  time  the  contract  was  made,  it 
follows  from  the  foregoing  that  the  amendment  was  unau- 
thorized and  that  the  finding  based  thereon  is  not  sustained 
by  the  evidence.  With  this  finding  eliminated,  the  judgment, 
which  was  evidently  based  on  the  assumption  that  the  agree- 
ment and  indorsement  were  absolutely  void,  is  unsupported 
by  the  findings.  Even  if  it  could  be  considered  as  a  judg- 
ment for  rescission,  however,  there  is  no  finding  as  to  facts 
essential  to  support  such  a  judgment.  (Civ.  Code,  sees.  39, 
1691,  8408;  More  v.  Calkins,  85  Cal.  190,  [24  Pac.  729]; 
Wilson  V.  Sturgis,  71  Cal.  229,  f  16  Pac.  772] ;  Marten  v.  Pavl 
0.  Bums  Wine  Co,,  99  Cal.  357,  [33  Pac.  1107] ;  Southern 
Pacific  R.  B.  Co.  v.  Choate,  132  CaL  280,  [64  Pac.  292] ;  JTel- 
ley  V.  Owens,  120  Cal.  510,  [47  Pac.  869,  52  Pac.  797].)  And 
if  there  was  such  finding  tiiere  is  no  evidence  in  the  record 
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to  support  it.    It  could  serve  no  useful  purpose  to  consider 
other  specifications  or  assignments,  inasmuch  as  the  objec- 
tions ui^ed  may  be  obviated  upon  a  retrial  of  the  cause. 
The  judgment  and  order  are  reversed. 

Chipman,  P.  J.,  and  Buckles,  J.,  concurred* 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  30,  1905,  and  tiie  follow- 
ing opinion  was  then  rendered: — 

McLaughlin,  J. — The  earnestness  and  sincerity  mani- 
fested by  counsel  for  respondent  in  their  petition  for  a  re- 
hearing herein  has  prompted  a  careful  re-examination  of  all 
the  evidence  contained  in  the  record.  As  counsel  evidently 
misapprehend  tiie  decision  rendered,  we  are  admonished  that 
perhaps  it  is  not  as  clear  as  decisions  of  an  appellate  court 
should  invariably  be,  and  hence  we  deem  it  but  just  that  an 
additional  opinion  be  substituted  for  the  terse  formula  usually 
adopted  in  passing  upon  such  x>etitions.  We  did  not  in- 
tend to  be  understood  as  holding  that  there  is  no  evidence 
to  support  a  judgment  of  rescission.  The  evidence  is  entirely 
sufScient  to  do  so.  The  judgment,  however,  is  not  that  the 
contract  be  rescinded,  the  indorsements  canceled,  and  the 
note  restored,  but  ''that  the  plaintiff  is  the  owner  of  and 
entitled  to  the  possession  of"  the  note.  Such  judgment  could 
only  be  based  on  the  amendment  and  resultant  finding,  that 
plaintiff's  mental  condition  was  such  that,  as  a  matter  of  law 
the  transaction  was  an  absolute  nullity.  If  Utte  judgment  be 
considered  as  for  rescission,  however,  it  must  fall  because  the 
court  failed  to  find  on  issues  pertinent  to  rescission  tendered 
by  the  last  three  denials  in  the  answer.  (More  v.  Calkins, 
85  Cal.  190,  [24  Pac.  729].) 

The  evidence  is  ample  to  show  that  plaintiff  was  of  un- 
sound mind,  and  hence  to  render  the  contract  voidable  and 
subject  to  rescission  under  section  39  of  the  Civil  Code. 

Our  re-examination  but  strengthens  the  conviction  that 
there  is  no  evidence  to  show  such  want  of  understanding  as 
would  render  it  void  under  the  preceding  section.  The  ut- 
most that  can  be  said  of  the  evidence  touching  his  condition 
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at  the  time  of  the  transaction  is  that  he  did  not  fvUy  under- 
stand the  agreement  or  mode  of  carrying  it  into  effect  The 
evidence  hardly  shows  as  much  as  was  pleaded  in  More  ▼. 
Calkins,  85  Cal.  182,  [24  Pac.  729],  or  proven  in  Castro  ▼. 
GeU,  110  Cal.  295,  [52  Am.  St  Rep.  84,  42  Pac.  804],  and  yet 
the  court  there  held  fiiat  such  facts  did  not  show  such  want 
of  understanding  as  would  render  the  oontract  void. 
The  rehearing  is  denied. 

Buckles,  J.,  and  Chipman,  P.  J.,  ooneorred. 

A  petition  to  have  the  cause  heard  by  the  supreme  eonrt 
after  judgment  in  the  district  court  of  appeal  was  denied  l^ 
the  supreme  court  on  December  1,  1905. 
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ANDREW  JORDAHL,  Respondent  v.  J.  A.  HAYDA  et  aL, 

Appellants. 

INJXJMCTION  AOADTST  LiABOB  XJNIOK — INJUBT  TO  BeSTAUBAIIT  BuSOnESS 

— ^Intimidation  or  Patrons — ^Absknos  or  Physical  Fobgs — Sup- 
port OF  FiNDiNQS. — In  an  action  to  restrain  the  members  and 
agents  of  a  labor  union  from  interfering  with  the  plaintiff's  bosi- 
ness,  hj  intimidation  of  patrons,  findings  that  th^  have  ''interfered 
with  and  intimidated"  the  patrons  of  plaintiff's  restaurant,  and 
have  "prevented"  them  from  entering  and  patronizing  the  same, 
and  have  patrolled  the  sidewalk  for  the  purpose  of  "driving  ens- 
tomers  away"  therefrom,  do  not  imply  the  use  of  physieal  foree, 
and  they  are  supported  by  evidence,  which,  though  eonfiicting, 
tends  to  show  conduct,  short  of  physical  foree^  amounting  to 
intimidation  of  the  patrons  of  plaintiff  and  to  an  unwarrantable 
interference  with  the  peaceable  proeeeution  of  his  business  to  plain* 
tiff's  pecuniary  injury. 
Id. — Bights  op  Oboanizkd  Labob. — Labor  may  organize  for  mutual 
benefit  and  self -protection,  and  organized  labor  has  the  right  to 
effect  its  objects  and  purposes  by  all  lawful  means,  lawfully  exer- 
cised. 

Id. — Free  Speech — Propebtt  Bights — GuABAMmBS  or  Oomotituwoii — 
MAXiii — Protection  or  All  Classes. — The  right  of  free  speech 
is  guaranteed  to  all  citizens  by  the  constitution;  but  it  also 
guarantees  them  the  right  of  acquiring,  possessing,  and  protecting 
property,  and  obtaining  safety  and   happiness;  and  it  is  a  maxifli 
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of  JDrisprndenee  preMiibed  bj  law  that  "one  miut  so  nae  bis  rights 
as  not  to  infringe  upon  the  rights  of  another."  These  gnaranties 
are  equaDr  important  to  and  equaUj  necessary  for  the  proteetios 
of  all  classes  of  dtizens. 
tJK — AOTS  Enjoinxd— <teTAiifTT  OF  JuDOKXNT. — ^The  ooort  was  not 
required  in  its  judgment  to  enumerate  the  particular  acts  of  intimi- 
dation enjoined,  and  where  its  meaning  is  plain,  and  it  leaves 
to  the  members  of  the  labor  union  as  intelligent^  law-abiding 
citizens  to  determine  what  thej  may  safelj  do  without  tioladng 
its  prorisions,  it  is  sufficiently  certain. 

APPEAL  from  a  judgment  of  fhe  Saperior  Gonrt  of  Hum- 
boldt County  and  from  an  order  denying  a  new  triaL  G.  ^fl. 
Hunter,  Judga 

The  facte  are  stated  in  the  opinion  of  the  eourt 

Coonan  &  Eehoe,  for  Apx)ellants. 

Henry  L.  Ford,  and  George  B.  CoDona,  for  Respondent 

CHIPMAN,  P.  J. — ^The  defendante  are  members  and  agente 
of  the  Cooks  and  Waiters'  Alliance,  Local  No.  220,  of  the 
city  of  Eureka,  and  plaintiff  is  the  proprietor  of  the  so-called 
Pairwind  Restaurant  at  that  city.  The  action  is  for  an  in- 
junction restraining  defendante  ^'from  the  commission  of  any 
acts  or  the  use  of  any  methods  within  or  in  the  immediate 
vicinity  of  the  plaintiff's  said  restaurant  and  premises,  which 
will  tend  to  hinder,  impede,  or  obstruct  the  plaintiff  in  the 
transaction  of  the  business  of  said  plaintiff  at  said  Fairwind 
Restaurant  in  said  premises,  or  hinder,  intimidate  or  annoy 
the  patrons  or  customers  of  plaintiff  as  they  visit  said  restau- 
rant and  premises  and  depart  from  the  same,  and  from 
annoying  and  intimidating  persons  who  may  desire  to  work 
in  plaintiff's  said  premises."  Plaintiff  had  judgment,  from 
which  defendante  appeal,  and  from  the  order  denying  their 
motion  for  a  new  trial. 

The  brief  of  appellante  is  confined  to  a  discussion  of  the 
alleged  insufHcieTicy  of  the  evidence  to  sustain  the  findings. 
The  particular  parte  of  the  findings  thus  attacked  are  quoted 
in  the  brief  and  are  as  follows :  That  defendante  members  of 
said  association  ''have  interfered  with  and  intimidated  per- 
sons who  desired  to  visit  said  restaurant  for  the  purpose  of 
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patronizing  tjie  same,  by  telling  them  that  they  were  maJking 
a  mistake  in  patronizing  said  restaorant,  and  that  nothing 
bat  a  scab  would  go  in  there  [meaning  plaintiff's  restau- 
rant] ;  .  .  .  that  they  would  be  sorry  for  themselves  if  they 
continued  to  patronize  said  restauranty  and  thereby  willfully 
and  maliciously  intimidated  the  patrons  and  intended  patrons 
of  said  restaurant  and  caused  them  to  refrain  from  patroniz- 
ing said  place  of  business,"  etc.  (finding  IV)  ;  that  **the  said 
defendant  Harry  Smith  and  other  defendants  have  followed 
persons  who  intended  to  patronize  plaintiff's  said  place  of 
business  and  have  prevented  them  from  entering  said  place 
of  business  and  patronizing  the  same''  (finding  Y) ;  that 
said  defendants  ''willfully  and  maliciously  patrolled  the  side- 
walk in  front  of  plaintiff's  said  place  of  business  for  the  pur- 
I>06e  of  driving  said  customers  or  patrons  away  from  said 
restaurant"  (finding  IV). 

Appellants  contend  that  the  words  used  in  the  findings, 
such  as  ^'threats,"  **acts  of  intimidation,"  ''interfered  with," 
"driven  away,"  or  "prevented,"  as  applied  to  the  conduct 
of  defendants  toward  the  patrons  of  plaintiff,  imply  force, 
and  that  "the  evidence  does  not  warrant  a  finding  that  im- 
plies that  force  was  used."  We  do  not  think  these  words  as 
used  in  the  findings  and  judgment  imply  that  it  was  neces- 
sary to  show  physical  force  on  the  part  of  defendants  toward 
any  one.  Persons  might  have  been  "prevented"  from  patron- 
izing plaintiff,  or  "driven  away"  from  his  place  of  business 
or  "interfered  with"  in  an  attempt  to  go  into  or  out  of  his 
restaurant,  by  conduct  falling  short  of  actual  violence,  and 
yet  the  conduct  might  be  of  such  character  as  to  effect  the 
object  of  def endania  to  the  injury  of  plaintiff  in  a  way  which 
could  not  be  adequately  measured  in  an  action  for  damages. 
We  are  cited  by  appellant  to  section  9  of  article  I  of  the  con- 
stitution of  Oalifomia,  which  guarantees  the  right  to  every 
person  to  "freely  speak,  write,  and  publish  his  sentiments 
on  aU  subjects,"  etc.  It  is  argued  that  it  is  not  unlawful  for 
any  person  to  go  to  or  stay  away  from  plaintiff's  restaurant, 
and  hence  there  could  be  nothing  unlawful  in  any  one  of  de- 
fendants requesting  any  patron  of  plaintiff's  restaurant  to 
remain  away  therefrom ;  that  the  motive  of  the  person  in  mak- 
ing the  request  is  immaterial ;  and  if  the  request  can  be  made 
of  one  it  can  be  made  of  all  patrons  of  plaintiff.    Furthermore^ 
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if  thia  may  be  done  yerbally,  it  may  be  done  in  writing,  and 
he  may  make  the  request  on  a  banner  such  as  was  used  in 
front  of  plaintiff's  restaurant,  which  read:  "Boycott — ^Pair- 
wind  Bestauranty  declared  an  unfair  restaurant  by  Cooks 
and  Waiters'  Alliance,  Local  No.  220.  Public  is  asked  not  to 
patronize  the  place.'*  It  is  also  argued  that  "boycotting"  is 
not  actionable  per  se,  and  so  with  "picketing,"  and  hence,  as 
we  infer,  not  restrainable  by  injunction.  We  do  not  find  it 
necessary  to  enter  upon  a  discussion  of  the  right  of  labor  to 
organize  for  mutual  benefit  and  self-protection.  All  sane- 
thinking  persons  concede  this  right  And  it  cannot  be 
doubted  l^t  organized  labor  has  the  right  to  effect  its  ob- 
jects and  purposes  by  all  lawful  means,  lawfully  exercised. 
Nor  are  we  called  upon  to  lay  down  general  rules  by  which 
labor  organizations  should  be  governed  in  their  relation  to 
the  business  interests  of  the  country  and  to  society.  We  are 
to  deal  alone  with  the  facts  presented  in  this  particular  case, 
and  the  principles  of  law  by  which  they  shall  be  governed. 

While  the  right  of  free  speech  is  guaranteed  to  all  citizens 
by  the  constitution,  there  is  also  guaranteed  to  tiiem  by  the 
same  constitution  the  right  of  "acquiring,  possessing,  and 
protecting  property;  and  possessing  and  obtaining  safety  and 
happiness"  (art.  I,  sec.  1) ;  and  it  is  a  maxim  of  jurispru- 
dence prescribed  by  the  statute  law  of  this  state  that  "one 
must  so  use  his  rights  as  not  to  infringe  upon  the  rights 
of  another."  (Civ.  Code,  sec  3514.)  These  guaranties  are 
equally  important  to  and  equally  necessary  for  the  protec- 
tion of  all  classes  of  citizens.  The  difficulty  in  most  cases  is 
to  apply  the  principles  governing  these  correlated  rights  in 
particular  cases  as  they  arise.  Appellants  concede  that  boy- 
cotting and  picketing  may  become  "objectionable  by  reason 
of  the  acts  done  in  prosecuting  the  boycott  or  in  picketing," 
and,  this  much  conceded,  it  follows  that  they  may  be  resorted 
to  by  such  unlawful  means  and  in  such  reprehensible  manner 
as  to  bring  the  persons  therein  engaged  within  the  restraining 
power  of  the  courts.  That  a  boycott  was  declared  and  being 
enforced  against  plaintiff  by  defendants  is  not  disputed.  One 
of  the  defendants  testified  to  its  object  as  follows:  "We 
wanted  to  keep  people  from  patronizing  Mr.  Jordahl's  while 
he  refrained  from  getting  a  union  card.  We  wanted  to  keep 
everybody  from  patrotnizing  him  as  maeh  as  we  could.    It 
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did  not  matter  who  it  was,  everybody  we  could  keep  from 
patronizng  him  we  would  do  the  best  we  could  to  keep  them 
away.  If  Mr.  Jordahl  had  come  in  and  acceded  to  our  terms 
that  minute  the  boycott  would  have  been  declared  off;  and 
would  have  been  kept  on  as  long  as  he  wouldn't  had  it  not 
been  for  the  injunction  of  the  court.  The  boycott  would  have 
been  on  now  if  it  had  not  been  for  the  injunction  of  the  court 
I  was  a  member  of  the  committee  that  had  exclusive  power 
to  act  in  this  particular  matter."  The  evidence  was  conflict- 
ing as  to  the  acts  which  the  court  found  amounted  to  intimi- 
dation of  the  patrons  of  plaintiff  and  to  an  imwarrantable 
interference  with  the  peaceable  prosecution  of  his  business 
and  to  plaintiff's  pecuniary  injury.  The  well-settied  rule  of 
the  supreme  court,  which  therefore  must  be  followed  by  this 
court,  is,  that  the  findings  of  the  trial  court  will  not  be  dis- 
turbed, but  must  be  accepted,  where  there  is  a  substantial 
conflict  in  the  evidence.  And  under  this  rule  the  appellate 
court  is  not  permitted  to  determine  where  the  preponderance 
of  the  evidence  rests.  If  there  was  any  substantial  evidence 
to  support  the  findings  we  must  hold  it  sufficient.  The  re- 
sponsibility of  weighing  the  evidence  is  upon  the  trial  court 
or  the  jury,  where  the  trial  is  by  jury.  Upon  a  careful  exam- 
ination of  the  record  we  think  there  is  sufficient  to  sustain  the 
findings.  We  do  not  understand  that  the  trial  court  decided 
that  carrying  a  banner,  such  as  was  carried  in  this  instance, 
in  the  street  in  front  of  plaintiff's  restaurant,  was  unlawful 
or  that  the  judgment  necessarily  rested  on  such  acts,  and  no 
question  involving  such  acts  is  before  us.  The  judgment 
enjoins  defendants  ''from  stationing  themselves  in  the  door- 
way of  said  restaurant  or  upon  the  sidewalk  in  front  of  the 
same  and  there  interfering  with  the  business  of  plaintiff  by 
intimidation,  insults,  or  threats  to  his  patrons,  thereby  in- 
ducing persons  not  to  patronize  the  restaurant  of  said  plain- 
tiff;  and  said  defendants,  .  .  .  are  hereby  especially  enjoined 
from  in  any  manner  interfering  with  the  said  business  of 
plaintiff  by  means  of  threats  or  intimidation  of  any  kind  or 
nature,  directed  against  the  patrons  or  customers  ...  of 
said  plaintiff  and  from  interfering  by  means  of  threats  or 
intimidation  with  any  person  that  may  be  working  for  plain- 
tiff or  may  desire  to  work  for  him  in  his  said  restaurant." 

Appellants  finally  complain  that  the  judgment  should  be 
reversed  because  ^Mt  is  so  indefinite  and  uncertain  that  it  a 
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impossible  to  aacertain  therefrom  what  acts  defendants  are 
enjoined  from  performing.''    The  court  was  not  called  upon 
^  nor  was  it  practicable  to  enumerate  the  partieolar  acts  which 

in  its  opinion  would  be  regarded  as  acts  of  intimidation  to 
customers  or  threats  used  for  the  purpose  of  diverting  patrons 
from  plaintiff's  restaurant.    Defendants  are  presumed  to  be 
^  intelligent  and  law-abiding  citizens  and,  as  such  citizens,  the 

^'  court  was  content  to  leave  to  them  the  determination  of  what 

^  particular  acts  they  could  in  future  safely  resort  to  without 

^  violation  of  its  directions.     The  meaning  of  the  judgment  is 

i  plain  enough,  and  so  long  as  defendants  keep  within  the  in- 

1^  tention  expressed  by  the  court  they  will  be  within  their  rights 

^  so  far  as  any  violation  of  this  judgment  may  be  involved. 

!^  The  judgment  and  order  are  afiirmed. 

ii 

b  McLaughlin,  J^  and  Buckles^  J ,  concurred. 

^  [Ho.    77.    Ffnt    AppeData    Dtetriet— Oetober    4,    1905.] 

t  JAMBS  J.  WHELAN,  Respondent,  v.  JOHN  H.  BOSSITER, 

^  'Appellant. 

YKKXXn    ASD    PUBdHASElfr— OOOTSAGT    TOR    PXBrEOT    TiTLI — ^AOBKSICKMT 

^  fOB  BTmj>nYO  Bestbictions — Encumbramcxs — Personal  Ooyknant 

^  — ^Entobcshxmt  in   EQxnTT. — ^Under  a  eontract   for   the   sale   of 

r*  land  eaUiag  for  a  perfect  title,  a  recorded  agreement  imposiiig 

J  building  reBtrietioni  upon   the   land  showa  an  eneumbrance  npon 

the  title,  and  even  if  the  covenant  be  a  personal  one,  though  assum- 
ing to  Innd  an  representatives,  yet  bdng  such  as  a  court  of  equity 
^  might  enforce  against  purchasers  with  notice,  the  purchaser  was 

^  justified  in  declining  to  accept  the  title. 

i!  iDd — ^XmjB  TO  BB  Dbduoblb  of  Bboob]>— Bights  or  Pubchasbb. — 

i^  Under  a  contract  for  a  perfect  title,  the  purchaser  is  entitled  to  one 

^  which  is  fairly  deducible  of  record,  free  from  all  reasonable  doubt 

.  and  exposure  to  litigation;  and  he  is  not  required  to  make  investi- 

gation SB  to  facts  olfundtf  that  may  affect  the  title,  not  disclosed 
by  the  abstract,  furnished  by  the  vendor,  or  actually  known  to  the 
^  purchaser. 


i 


APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  H.  Kerrigan, 
Judge. 
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The  faetB  are  stated  in  the  opinion  of  the  court 
John  S.  Dmniy  and  Goodf ellow  &  Edla,  for  Appellant 
Joseph  Hntehinson,  for  Bespondent 

UMili,  J. — ^This  is  an  appeal  nix>n  the  jndgment-roll  from 
a  judgment  in  favor  of  plaintiff  whereby  he  reooTered  two 
thousand  dollars,  deposit  on  a  contract  for  sale  of  a  piece  of 
real  estate.  By  the  terms  of  the  contract  fifteen  days  were 
allowed  to  examine  title,  and  if  found  def ectiye,  purchaser 
was  to  state  his  objections  in  writing,  and  seller  was  to  have 
a  reasonable  time  to  perfect  title.  Abstract  of  title  to  be 
furnished  by  seller.  The  abstract  was  furnished  by  defend- 
ant, and  in  due  time  plaintiff  in  writing  specified  to  defend- 
ant his  objections  to  the  title,  and  thereafter  defendant  an- 
nounced to  plaintiff  that  he  could  not  remove  the  restrictions 
and  encumbrances  upon  said  title  complained  of,  and  plaintiff 
thereupon  demanded  the  return  of  his  deposit,  and  on  refusal 
brought  this  action. 

The  contract  was  dated  February  18,  1901. 

The  objections  to  the  title  were  as  followB:  It  appeared 
from  Ae  abstract  that,  on  the  twenty-sixth  day  of  August, 
1874,  all  the  then  owners  in  fee,  as  tenants  in  common  of  all 
of  Western  Addition  block  689,  in  which  the  property  de- 
scribed in  the  contract  is  situated,  and  also  of  the  adjoining 
blocks  684,  702,  703,  and  part  of  685,  entered  into  an  agree- 
ment in  writing,  in  and  by  which,  for  the  express  purpose 
therein  stated  of  directly  tienefiting  all  of  said  property  and 
enhancing  the  value  of  all  of  said  lands,  they  covenanted  and 
agreed  as  follows: — 

L  That  no  buildings  were  to  be  erected  upon  any  part  of 
said  lands  except  for  private  residences ; 

2.  That  no  building,  or  any  part  thereof,  erected  upon  any 
part  of  said  premises  should  be  used  or  occupied  as  a  black- 
smith or  other  shop,  or  as  a  grocery  store,  or  saloon,  or  place 
of  public  amusement; 

3.  That  no  buildings  or  superstructure  erected  upon  any 
part  of  said  lands,  except  fences  should  be  built  within 
twenty  feet  of  fiie  street; 

4.  That  no  alleyway  or  private  street  should  be  opened 
thrnngh  any  portion  of  said  lands. 
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By  said  agreement  all  the  covenantB  thereof  were  expressly 
made  binding  upon  all  the  parties  thereto,  their  heirs,  execu- 
tors, administrators,  and  assigns,  and  any  and  all  persons 
who  claimed  or  derived  their  title  or  x>06session  through  any 
of  the  parties  to  said  agreement ;  and  said  agreement  further 
provided  for  injunction  suits  and  suits  for  damages  in  ease 
of  violation. 

The  agreement  was  recorded  April  8,  1877. 

On  the  eighteenth  day  of  November,  1898,  defendant 
joined  with  other  parties  then  interested  in  a  portion  of  said 
block  in  an  action  in  the  superior  court  of  the  city  and  county 
of  San  Francisco,  for  the  purpose  of  declaring  invalid  and 
canceling  said  agreement,  on  the  ground  that  the  same  con- 
stituted a  cloud  or  encumbrance  ui)on  said  property.  The 
complaint  alleges  that  ''said  writing  is  a  cloud  upon  the  title 
of  said  plaintiffs  to  the  lands  owned  by  them,  .  .  .  and  the 
so-called  covenants  contained  in  said  writing  .  .  .  greatly  in- 
terfere with  and  hinder  the  sale  of  said  lands  and  the  obtain- 
ing of  loans  upon  mortgages  upon  said  lands,  and  largely 
detract  from  the  value  of  said  lands."  The  prayer  was  to 
quiet  title. 

The  defendant  in  said  action  answered,  and  set  up  said 
agreement,  and  claimed  that  the  same  was  legal  and  valid 
according  to  its  terms.  In  that  action  judgment  went  for 
plaintiff  January  29,  1901,  but  defendant  therein  perfected 
an  appeal  to  the  supreme  court,  which  was  pending  at  the 
time  of  the  trial  of  this  present  action. 

Defendant  deraigned  title  from  some  but  not  all  of  the 
parties  to  said  agreement 

It  appeared  of  record  in  the  county  recorder's  office,  bzt 
not  by  said  abstract,  that  one  of  the  owners  signing  said 
agreement  had,  before  the  signing  thereof,  mortgaged  his 
property,  and  that  the  mortgagee  had  foreclosed  and  ob- 
tained a  title  free  from  the  effect  of  such  agreement,  and 
after  the  date  of  said  agreement,  but  before  the  recordation 
thereof,  others  of  the  owners  had  made  conveyances  of  lands 
for  value. 

Appellant  insists  that,  notwithstanding  the  agreement 
above  referred  to,  and  the  litigation  concerning  it  then  actu- 
ally pending,  the  title  to  the  lot  was  not  defective.  In  this 
regard  it  is  insisted  that  the  covenants  in  said  agreement  are 
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not  such  as  ran  with  the  land  (Civ.  Code,  sees.  1460-1462), 
and  therefore  do  not  affect  the  title  to  the  land. 

Bnt  a  purchaser  of  land  under  a  contract  calling  for  a 
perfect  title,  or  a  title  free  from  defects,  is  entitled  to  a  title 
that  is  fairly  deducible  of  record,  free  from  reasonable  doubt 
and  litigation.  {Mutter  v.  Palmer,  144  CaL  305,  [77  Pac. 
954] ;  Turner  v.  McDonald,  76  CaL  177,  [9  Am.  St.  Rep.  189, 
18  Pac.  262] ;  Reynolds  v.  BurreU,  86  Cal.  538,  [25  Pac  67].) 

Building  restrictions  and  the  like  contained  in  grants  of 
real  estate  are  encumbrances  on  the  title.  {Reynolds  v. 
Cleary,  61  Hun,  592 ;  Wetmore  v.  Bruce,  118  N.  Y.  319,  [23 
N.  B.  303];  Kramer  v.  Carter,  136  Mass.  504;  Jeffries  v. 
Jeffries,  117  Mass.  184;  Van  Schaick  v.  Less,  [31  Misc.  610], 
66  N.  Y.  Supp.  64;  29  Am.  &  Eng.  Bncy.  of  Law,  612.) 

In  Wetm^ore  v.  Bruce  it  is  said,  **It  is  entirely  competent 
for  adjoining  owners  of  land  by  grant  to  impose  mutual  and 
eorresponding  restrictions  upon  the  lands  belonging  to  each, 
for  the  purpose  of  securing  uniformity  in  the  position  of 
buildings.  The  covenants  being  mutual  and  imposing  such 
restrictions  in  perpetuity  are  in  effect  reciprocal  easements, 
the  right  to  the  enjo3anent  of  which  passes  as  appurtenant  to 
the  premises.  Observance  of  such  covenants  will  be  enforced 
by  a  court  of  equity." 

The  fact  that  the  covenants  do  not  run  with  the  land  is  not 
the  test  as  to  whethei  a  title  is  good.  In  some  cases  equity 
will  enforce  personal  covenants.  In  the  Law  of  Beal  Prop- 
erty in  Conveyancing  (Jones)  it  is  said:  ''One  who  takes 
land  with  notice  of  a  restrictive  agreement  affecting  it  can- 
not equitably  refuse  to  perform  it,  though  the  agreement  may 
not  be  a  covenant  which  runs  with  the  land,  or  creates  a 
technical  qualification  of  the  estate  conv^ed.''  The  author 
also  quotes  from  Whitney  v.  Union  Railway  Co^  11  Gray, 
359,  [71  Am.  Dec.  715],  where  it  is  said:  ''The  precise  form 
or  nature  of  the  covenant  or  agreement  is  quite  immateriaL 
It  is  not  essential  that  it  should  run  with  the  land.  A  per- 
sonal covenant,  or  agreement,  will  be  held  valid  and  binding 
in  equity  on  a  purchaser  taking  the  estate  with  notice.  It  is 
not  binding  on  him  merely  because  he  stands  as  an  assignee 
of  the  party  who  made  the  agreement,  but  because  he  has 
taken  the  estate  with  notice  of  a  valid  agreement  concerning 
it,  which  he  cannot  equitably  refuse  to  perform." 


n 
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To  the  same  effect  is  Tulk  v.  Moxhay,  2  Phil.  774,  18  Jnr. 
89,  18  L.  J.  N.  S.  Ch.  83. 

In  Los  Angeles  etc.  Co.  v.  Muir,  136  Cal.  36,  [68  Pac.  308], 
it  was  conceded  that  there  are  personal  covenants  enforceable 
^  in  equity  against  the  grantee  of  the  covenantor. 

^  Thns  we  see  that,  notwithstanding  that  under  the  Civil 

^  Code  the  covenants  in  the  agreement  may  not  run  with  the 

8  land,  there  is  authority  for  the  contention  that  a  vendee  of 

[  the  land  with  notice  could  be  compelled  to  perform  them. 

1^  The  title  offered  in  this  case  was  therefore  one  that  was 

exxx)sed  to  litigation   (in  fact,  litigation  concerning  it  was 
/  then  pending),  and  was  therefore  doubtfuL 

!'  In  Swayne  v.  Lyon,  67  Pa.  St.  436,  it  is  held  that  a  title 

^.  is  not  good  or  marketable  that  exposes  the  vendee  to  litiga- 

tion.    In  this  case  the  doubt  as  to  the  title  concerned  a  matter 
i  of  law. 

f^  Every  title  is  doubtful  which  invites  or  exposes  the  party 

i  holding  it  to  litigation.     {Speakman  v.  Fouepaiigh,  44  Pa. 

r  St.  363;  Reighard's  Estate,  192  Pa.  St.  Ill,  [43  Atl.  413] ; 

^  Michenor  v.  Reinach,  49  La.  Ann.  360,  [21  South.  552].) 

^  In  Herman  v.  Somers,  158  Pa.  St.  424,  [38  Am.  St.  Rep. 

!•  851,  27  AtL  1050],  it  is  said:  **In  equity  a  marketable  title 

^  is  one  in  which  there  is  no  doubt  involved,  either  as  to  matter 

of  law  or  fact" 
^  In  Spencer  v.  Smdusky,  46  W.  Va.  582,  [33  S.  B.  221], 

i  it  was  held  that  a  vendee  for  value  purchasing  a  good  title 

t  cannot  be  compelled  to  accept   .  litigious  or  clouded  title,  if 

i  there  is  reasonable  ground  to  apprehend  litigation  with  re- 

p  gard  thereto,  although  the  same  may  be  satisfactory  to  a 

i  lawyer  or  speculator. 

|J  In  Fleming  v.  Bumham,  100  N.  Y.  1,  [2  N.  B.  905],  it  was 

i  held  that  a  purchaser  of  a  good  title  will  not  be  required  to 

^  determine  a  disputed  question  of  fact  or  a  doubtful  question 

U  of  law  with  reference  thereto. 

I  In  Daniel  v.  Shaw,  166  Mass.  582,  [44  N.  B.  991],  the  free- 

f  dom  of  the  vendor's  title  from  encumbrances  depended  on  the 

i  constitutionality  or  unconstitutionality  of  a  certain  statute, 

i  and  the  court  said:  '^The  plaintiff  concedes  that  his  title  is 

r  not  good  if  the  statute  is  constitutional.    The  parties  also 

t  differ  in  their  construction  of  the  statute.    The  city  of  Boston 

i  is  interested  in  both  of  these  questions.    It  has  been  allowed 

T  GU.  App.— A5. 
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to  file  a  brief,  bat  it  is  not  a  parfy  to  the  record,  and  would 
not  be  precluded  from  litigating  the  same  questions  anew  if 
an  opinion  in  the  present  case  were  for  the  plaintiff.  The 
defendant  would  be  exx>osed  to  the  chance  of  such  litigation 
if  compelled  to  accept  the  title  now  offered.  .  .  .  The  plain- 
tiff aaks  us  to  declare  his  title  good  by  declaring  the  statute 
unconstitutional.  The  defendant  ought  not  to  be  compiled 
to  accept  such  a  title," — and  cited  Jeffries  v.  Jeffries,  117 
Mass.  184;  Chesman  v.  Cnmmings,  142  Mass.  65,  [7  N.  E. 
13] ;  Hunting  v.  Damon,  160  Mass.  441,  [35  N.  B.  1064] ; 
Ahhatt  V.  Joines,  lU  N.  Y.  673,  [19  N.  B.  434] ;  Flesnimg  v. 
Bumkmn,  100  N.  Y.  1,  [2  N.  B.  905]. 

At  the  time  of  the  ezeeution  of  the  oontraet  of  sale  winA 
gives  rise  to  this  litigation  there  was  litigation  aetuallj  pend- 
ing concerning  the  validity  and  effect  of  the  agreement  affect- 
ing the  land  sold.  We  cannot  under  the  autharities  say  that 
the  questions  of  law  involved  were  so  free  from  doubt  that 
t  he  vendee  should  decide  them  at  his  periL  If  he  had  com- 
uleted  the  purchase  he  would  have  been  obliged  to  proceed 
with  the  litigation,  probably  employ  counsel  at  much  expense, 
or  take  the  chances  of  an  adverse  result  in  the  supreme  court 

We  have  not  overlooked  the  claim  made  by  iq[>pdlant  that 
by  reason  of  matters  appearing  of  record,  but  not  shown  in 
the  abstract,  the  agreement  had  become  of  no  effect.  Aside 
from  the  consideration  that  litigation  was  actually  pending 
affecting  the  validity  of  the  agreement,  we  do  not  think  that 
a  purchaser  is  required  to  make  investigations  as  to  facts  that 
may  affect  the  title,  not  disclosed  by  the  abstract,  furnished 
under  the  contract,  by  the  vendor  or  actually  known  to  the 
vendee.     (Smith  v.  Taylor,  82  Cal.  533,  [23  Pac.  217].) 

F\)r  the  reasons  above  set  forth  the  judgment  is  afiSrmed. 

Ciooper,  J.,  and  Harrison,  P.  J.,  concurred. 
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J,  [No.  67.    Third  AppeUate  District.— October  5,  1906.] 

^  RUSSELL-VAIL  ENGINEERING  COMPANY,  Copartners, 

^  Appellants,   v.    G.    W.    KIRBY,   County   Treasurer   of 

^  Merced  County,  Respondent. 

^  Two  Contracts  with  Couhtt— Claim  and  Patxkmt  upon  One — ^Es- 

]f  tofpel  of  Claimant — ^Mandamtts. — ^Where  the  same  company  had 

e  two  contracts  with  a  connty,  one  of  an  earEer  date  for  a  heating 

plant,  and  one  of  later  date  for  a  ventilating  plant,  for  the  eoimty 

hospital,  and  a  yerified  claim  npoo  the  heating  plant  was  allowed 

1^  and  paid,  the  company  is  estopped  from  showing  that  the  amotint 

received   npon   its  verified   claim   was   not   a   payment   npon   the 

BE  heating  plant,  and  was  intended  to  be  a  claim  upon  the  ventilating 

f  plant,  and  mandafMU  wiU  not  lie  to  compel  a  first  payment  ni>on 

^  the  heating  plant. 

^  Id. — SxTPPORT  OP  Judgment — Befusal  op  Mandamus — Questions  not 

^  Considered. — Where  the  findings  support  the  judgment  refusing  the 

writ  of  mandate,  this  court  will  affirm  it  without  inquiring  as  to  the 
validity  or  effect  of  either  of  the  contracts,  or  the  relation  between 
them. 


i 
I 

Si  APPEAL  from  a  judgment  of  the  Superior  Court  of  Mer- 

i  ced  County.    E.  N.  Rector,  Judge. 

t  The  facts  are  stated  in  the  opinion  of  the  court 

i 

*  Budd  &  Thompson,  and  T.  C.  Law,  for  Appellants. 

^  F.  W.  Henderson,  for  Respondent 


Chickering  &  Gregory,  Amicus  Curi». 

BUCKLES,  J. — This  is  an  application  for  a  writ  of  man- 
date against  the  county  treasurer  of  Merced  County,  to  com- 
pel him  to  pay  a  warrant  to  plaintiffs  for  work,  etc.,  done 
under  a  contract  with  the  board  of  supervisors,  amounting 
to  the  sum  of  $1687.50. 

The  case  comes  up  on  the  judgment-roll,  and  the  facts  ap- 
pear to  be  as  follows: — 

On  June  6,  1903,  petitioners  entered  into  a  contract  with 
the  board  of  supervisors  to  install  a  heating  plant  in  the 
county  hospital,  then  in  course  of  erection,  for  the  sum  of 
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$2,250,  to  be  paid  as  follows:  On  July  31st,  seventy-five  per 
cent  of  the  cost  of  all  labor  and  material  then  furnished. 
Other  payments  were  to  follow  in  like  manner. 

On  August  15th  petitioners  entered  into  another  contract 
with  said  board  to  install  in  said  building  a  ventilating  plant 
for  which  petitioners  were  to  receive  $3,988.  On  September 
17,  1903,  petitioners  presented  a  demand  against  Merced 
County  in  due  form  and  duly  verified,  which  claim  or  demand 
is  as  follows: — 

"Demand  of  Bussell-Yail  Engineering  Co.  on  the  treasury 
of  the  county  of  l^Ierced,  state  of  California,  for  the  sum  of 
two  thousand  dollars,  being  for  part  payment  for  heating 
system. 

**Sept  17,  1903.  Part  payment  on  heating  system,  C«. 
Hospital,  $2000.00." 

This  claim  was  allowed  September  21,  1903,  the  county 
warrant  issued  and  presented  to  the  county  treasurer  for 
payment  on  September  2^ih^  and  indorsed  "not  paid  tor 
want  of  funds.*'  On  December  11,  1903,  it  was  again  pre- 
sented and  was  paid. 

On  November  5,  1903,  the  demand  which  is  the  subject  of 
this  action  was  presented  to  the  said  board,  and  is  as  fol- 
lows:— 

"Demand  of  Bussell-Yail  Engineering  Co.  on  the  treasury 
of  the  county  of  Merced,  state  of  California,  for  the  sum  of 
sixteen  hundred  and  eighty-seven  and  50-100  dollars,  being 
for  heating  plant  contract  at  county  hospital. 

"November  4th,  first  payment  on  account  of  contract  for 
installing  of  steam  heating  plant  at  county  hospital, 
$1687.50.'' 

This  demand  was  for  seventy-five  per  cent  of  the  actual 
cost  of  labor  and  material  furnished  up  to  July  31,  1903, 
under  the  provisions  of  the  contract  of  June  6,  1903.  The 
claim  was  duly  sworn  to,  and  on  the  eleventh  day  of  Novem- 
ber the  board  allowed  it  The  auditor  drew  his  warrant, 
which  was  presented  to  the  treasurer  and  on  November  IGth 
was  indorsed,  "Not  paid  for  want  of  funds."  The  warrant 
was  presented  again  on  January  4,  1904,  when  it  is  admitted 
there  were  funds  on  hand  sufficient  to  pay  it,  but  payment 
was  refused. 

The  trial  court  found  the  facts  as  above  stated,  and  found 
further   that   petitioners   intended  said   two-thousand-dollar 
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claim  to  be  a  payment  on  the  contract  of  August  ISth, 
and  that  it  was  a  claim  on  said  ventilation  contract,  and 
that  the  county  treasurer  had  paid  the  same,  believing  it 
to  be  a  claim  founded  on  said  ventilating  contract  on  June 
6,  1903. 

As  conclusions  of  law  the  court  found  that  appellantB  were 
estopped  from  showing  that  their  verified  claim  for  two  thou- 
sand dollars  was  and  is  not  a  payment  on  the  contract  for 
the  heating  plant 

We  think  the  conclusion  just  mentioned  and  the  findings 
upon  which  it  is  based  support  the  judgment,  and  without 
intimating  any  opinion  as  to  whether  the  county  is  estopped 
to  question  the  validity  of  the  contract,  or  whether  the  board 
should  have  advertised  for  plans  and  specifications,  or 
whether  the  heating  plant  comes  within  the  provisions  of 
subdivision  8  of  section  25  of  the  County  Government  Aet  of 
1897,  so  as  to  require  thirty  days'  notice  for  bids,  and 
basing  our  opinion  on  the  one  ground  that  the  findings 
above  mentioned  support  the  judgment^  we  affirm  the  judg- 
ment 

MeLanghTrn,  J^  and  Chipman,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
distriet  court  of  appeal  on  November  3,  1905,  and  the  follow- 
ing opinion  was  then  rendered: — 

BUCKLES,  J. — Application  for  rehearing.  We  have  gone 
carefully  over  our  opinion  rendered  herein,  and  reviewed  the 
facts  in  the  ease,  and  considered  the  matters  suggested  in 
the  petition  herein,  and  can  see  no  reason  for  granting  a 
rehearing. 

If  true  as  alleged  that  the  heating  contract  was  extended 
and  made  a  part  of  the  ventilating  plant,  and  plaintiff  was 
to  have  $2,250  for  the  heating  plant  and  $3,988  for  the  ven- 
tilating plant,  making  $6,238  for  both  contracts,  and  it  hav- 
ing reoei  ved  two  thousand  dollars  thereon,  or  on  either  of  the 
contracts,  there  would  remain  due  from  the  county  the  sum 
of  $4,238.  And  still  we  do  not  pass  upon  the  validity  of 
either  contract 
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We  are  still  of  the  opinion  that  the  findings  support  the 
judgment  rendered  in  the  court  below. 
Rehearing  is  denied. 

McLaughlin,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  December  4,  1905. 


[No.  73.     Second  Appellate  District. — October  7,  1905.] 

H.  E.  DOWNING,  E^pondent,  v.  D.  F.  DONEGAN,  and 
HELEN  DONEGAN,  Appellants. 

Action  upon  Note — Equitable  Dkpensb — Sutficiknot  of  Findings — 
Omission — Presumption. — In  an  action  upon  a  note  where  aU 
other  issues  were  sufficiently  covered  by  the  findings,  the  omission 
to  find  upon  an  equitable  defense  pleaded  in  the  answer  will  not 
have  the  effect  to  invalidate  the  judgment  for  the  plaintiff  where 
it  does  not  appear  by  the  statement  or  bill  of  exceptions  that 
evidence  was  submitted  in  relation  to  such  issue;  bat  it  must  be 
presumed  in  such  case  that  there  was  no  evidence  to  support  it. 

[D. — Excess  in  Amount  Found  Dub — Collateral  Security — Princi- 
pal Debt — Modification  of  Judgment. — ^Where  it  appears  that 
the  note  in  suit  was  given  as  collateral  security,  the  amount 
recoverable  thereupon  cannot  exceed  the  principal  debt;  and  where 
the  findings  show  an  excess  in  the  amount  found  due  above  that 
debt,  that  judgment   must   be   modified   accordingly. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Charles  H.  McParland,  for  Appellants. 

Bernard  Potter,  for  Respondent. 

SMITH,  J. — Appeal  from  a  judgment  for  the  plaintiff. 
This  is  a  suit  by  the  assignee  of  a  note  of  date  May  9,  1898, 
executed  by  the  defendants  to  one  Joyce,  the  plaintiff's  as- 
signor, for  the  sum  of  twelve  hundred  dollars,  with  interest 
at  the  rate  of   eight  per  cent  per  annum  from   date,  com- 
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pounded  quarterly.  The  complaint  alleges  that  no  part  of 
said  promissory  note,  or  the  interest  thereon,  has  been  paid, 
and  that  the  amount  thereof,  with  interest,  is  now  due  and 
owing  from  the  defendants.  The  answer  denies  these  alle- 
gations, or  that  there  is  due  to  the  plaintiff  the  amount 
claimed  or  any  amount,  and  further  alleges  that  the  amount 
mentioned  in  the  note,  with  interest,  has  been  fully  paid  and 
discharged.  There  is  ako  what  is  called  a  ''supplemental  and 
amendatory  and  additional  answer,"  alleging  that  the  note 
executed  to  Joyce  was  secured  by  a  chattel  mortgage  upon 
certain  horses;  and  also  setting  up  the  equitable  defense 
stated  below.  This  document,  as  it  is  written,  is  without 
coherence  or  sense,  by  reason  of  the  words  "plaintiflf"  and 
** plaintiff  and  his  wife"  being  written  therein,  instead  of  the 
words  "defendant"  and  ** defendant  and  his  wife," — ^which 
W3r8  plainly  intended.  (Correcting  it  in  this  respect,  it  ap- 
pears from  the  allegations  therein  contained  that  certain 
lands  of  the  defendants  mortgaged  to  one  Hawkinson  had 
been  sold  under  foreclosure  to  the  mortgagee,  and  that  there 
was  an  agreement  between  defendant  and  Joyce  for  the  latter 
to  redeem  from  the  sale,  and  thus  to  acquire  title  and  to  hold 
the  same  as  an  additional  security  for  the  note  in  suit  and  the 
money  paid  by  him  for  redemption.  It  is  further  alleged  that 
Joyce  sold  thj  property  for  the  sum  of  sixty-five  hundred  dol- 
lars, which  he  has  kept  for  his  own  use.  It  does  not  appear 
what  amount  was  paid  by  Joyce  for  the  redemption.  But  it 
is  alleged,  in  effect,  that  at  the  time  of  the  sale  the  amount 
due  on  the  note  did  not  exceed  the  sum  of  five  hundred  dol- 
lars, and  that  the  proceeds  of  the  sale  were  suflScient  to  satisfy 
the  defendant's  indebtedness  to  the  plaintiff,  and  leave  the 
latter  indebted  to  the  former;  and,  in  the  absence  of  special 
demurrer,  this  must  be  regarded  as  sufficient. 

The  findings  of  the  court  are,  in  effect :  That  the  note  sued 
on  was  executed  by  the  defendants  to  Joyce  as  collateral  se- 
curity for  the  payment  of  a  note  previously  executed  to  him 
by  the  defendant  Donegan  for  the  sum  of  two  thousand  dol- 
lars, of  date  June  1,  1897 ;  that  some  months  prior  to  the  exe- 
cution of  the  note  sued  on  (March  5,  1898)  there  was  an 
account  stated  between  Joyce  and  Donegan,  showing  a  balance 
on  the  older  note  of  $1,448,  bearing  interest  at  the  rate  of 
eight  per  cent  per  annum;  ''that  on  the  26th  day  of  Novem- 
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her,  1900,  the  sum  of  $660,  and  no  more,  was  paid  on  account 
of  said  amount  due,  as  per  said  account  stated";  and  ''that 
the  amount  of  the  principal  and  interest  now  due  and  un- 
paid, according  to  the  terms  of  said  account  stated,  and  the 
said  note  sued  upon  herein,  is  $1,416.62'';  for  which  amount 
judgment  was  entered. 

The  several  objections  urged  by  the  appellants  to  the  judg- 
ment are,  in  effect :  That  the  court  has  failed  to  find  upon  the 
issues  raised  by  the  ''amendatory  answer";  also,  that  it  has 
failed  to  find  on  the  issue  as  to  payment  raised  by  the  original 
answer;  and  that  the  actual  findings  on  which  the  judgment 
is  based  are  outside  the  issues  in  the  case. 

As  to  the  issues  referred  to  in  the  first  point,  there  is 
obviously  no  finding;  and  the  only  question,  therefore,  is 
whether  the  case  is  one  in  which  it  is  to  be  presumed,  in  sup- 
port of  the  judgment,  that  there  was  no  evidence  on  those 
issues.  The  rule  on  this  point,  as  expressed  in  the  leading 
case, — after  very  cai-eful  consideration, — is:  "The  findings 
must  be  sufficient  to  support  the  judgment,  and  must  contain 
nothing  inconsistent  with  it,  but  a  failure  to  find  upon  some 
issue,  a  finding  upon  which  would  simply  have  the  effect  of 
invalidating  a  judgment  fully  supported  by  the  findings  made, 
will  not  be  held  ground  for  reversal,  unless  it  is  shown  by 
statement  or  bill  of  exceptions  that  evidence  was  submitted 
in  relation  to  such  issue."  (Himmelman  v.  Henry,  84  Cal. 
106,  107,  [23  Pac.  1098] ;  Winslow  v.  Oohransen,  88  Cal.  451, 
[26  Pac.  504] ;  DoUiver  v.  Dolliver,  94  Cal.  646,  [30  Pac.  4]  j 
Southern  Pacific  B.  B.  Co.  v.  Dufour,  95  Cal.  621,  [30  Pac. 
783],  Paterson,  J.;  Estate  of  Carpenter,  127  CaL  587,  [60 
Pac.  162] ;  Eva  v.  Symons,  145  Cal.  205,  [78  Pac.  648].)  The 
rule  is  stated  somewhat  more  broadly  in  some  other  cases, 
but  what  is  said  by  the  court  must  be  construed  with  refer- 
ence to  the  facts  involved,  which  were  such  as  to  bring  the 
cases  within  the  application  of  the  rule  as  originally  ex- 
pressed. {Woodham  v.  Clhie,  130  Cal.  499,  [62  Pac.  398]; 
De  Tolna  v.  De  Tolna,  135  Cal.  578,  [67  Pac.  1045] ;  Horwege 
V.  Sage,  137  Cal.  539,  [70  Pac.  631].) 

The  rule  is  to  be  understood,  therefore,  as  applying  only  to 
cases  where  there  are  findings  sufficient  to  support  the  judg- 
ment. Nor  can  it  well  be  carried  further  without  abrogating 
altogether  the  provisions  of  sections  632  and  634  of  the  Code 
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of  Civil  Procedure,  and  restoring  the  law  to  what  it  was  un- 
der the  statutory  provisions  previously  existing,  which  those 
sections  were  enacted  to  repeaL  (Practice  Act,  sec.  180.) 
The  actual  question  involved,  therefore,  is  whether  there  is 
a  sufficient  finding  on  the  issue  of  payment  made  by  the  alle- 
gations of  the  complaint  and  the  denials  of  the  answer — ^the 
other  allegations  of  the  complaint  being  admitted.  On  this 
issue,  indeed,  the  burden  of  proof  was  ou  the  defendants; 
but  it  will  be  assumed  for  the  purposes  of  this  decision  that 
a  finding  i^>on  the  issae  was  necessary.  {Estate  of  Car' 
penter,  127  CaL  587,  [60  Paa  162].)  On  this  question  the 
findings  are  somewhat  complieated,  but  it  is  found,  in  effect, 
that  the  only  payment  made  upon  the  note  in  suit  was  the 
ram  of  $660,  paid  November  23,  1900,  on  the  original  in- 
debtedness. For  this  the  note  in  suit  was  given  as  collateral, 
and  all  that  can  be  recovered  is  the  principal  deb"^.  Calcu- 
lating the  amount  due  upon  this,  with  simple  interest  at 
eight  per  cent  per  annum  to  the  date  of  credit,  the  amount 
due  thereon,  and  consequently  on  the  note  in  suit,  would  be 
$1,103.34;  and  this,  with  simple  interest  at  the  rate  of  eight 
per  cent  per  annum,  would  amount  at  the  date  of  the  finding 
to  the  sum  of  $1,361.46 ;  which  is  $52.16  less  than  the  amount 
found  to  be  due.  The  issue  of  payment  seems,  therefore,  to 
have  been  fully  disposed  of.  The  amount  found  to  be  due, 
indeed,  is  $52.16  in  excess  of  the  amount  shown  by  the  facts 
found,  but  this  error  can  be  cured  by  modifying  the  judg- 
ment. 

With  regard  to  the  equitable  defense  set  up,  it  must  be 
presumed,  therefore,  there  was  no  evidence  offered  to  sup- 
port it. 

As  to  the  third  point,  the  findings  seem  to  touch  upon 
points  outside  of  the  issues,  but  the  facts  found  are  pertinent 
to  the  ultimate  issue  as  to  payment,  and  all  that  can  be  ob- 
jected to  them  is  that  the  court,  or  the  counsel  who  drew 
them,  pursued  an  unnecessarily  roundabout  way  of  disposing 
of  that  issue. 

The  case  is  remanded  to  the  lower  court,  with  directions 
to  modify  the  judgment  as  above  indicated;  and  as  thus  modi- 
fied it  will  stand  affirmed. 

Allen,  J.,  ooneorred. 
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QRAT,  P.  J.,  concurring. — I  concur  in  the  judgment  for 
the  following  reasons : — 

The  due  execution  of  the  note  in  suit,  and  its  assignment 
to  plaintiff,  and  that  the  latter  is  the  "owner  and  holder" 
thereof,  is  admitted  by  the  defendants'  failure  to  deny  the 
same.  Inasmuch  as  the  execution  of  the  note  and  ownership 
in  plaintiff  were  admitted  by  the  pleadings,  if  the  case  had 
been  submitted  without  any  evidence  the  plaintiff  would  have 
been  entitled  to  a  judgment  for  the  principal  and  interest  of 
his  note.  The  burden  was  on  defendants  to  prove  their 
affirmative  defense  as  to  the  trust  fund.  It  was  also  on  them 
to  prove  their  affirmative  defense  of  payment.  It  is  held  that 
while  the  plaintiff  must  allege  nonpayment  in  his  complaint, 
yet  he  need  not  prove  this  negative  allegation,  but  the  de- 
fendant must  prove  payment,  if  he  relies  upon  it  as  a  defense. 
The  admission  of  the  execution  and  ownership  of  the  note 
established  an  indebtedness,  and  such  indebtedness  would  be 
presumed  to  continue  until  it  was  shown  to  have  been  ex- 
tinguished. {Melone  v.  Ruffino,  129  Cal.  514,  [74  Amu  Ct. 
Eep.  127,  62  Pac.  93] ;  Thompson  v.  Thompson,  140  Cal.  545, 
[74  Pac  21].) 

There  being  no  evidence  in  the  record,  it  is  impossible  for 
us  to  determine  whether  payment  or  the  other  affirmative 
defense  was  established  at  the  trial,  and  unless  we  can  deter- 
mine from  the  record  that  there  was  evidence  given  necessi- 
tating findings  in  defendants'  favor  upon  those  defenses  we 
cannot  disturb  the  judgment  for  want  of  such  findings.  It 
ynJl  be  presumed  in  support  of  the  judgment  that  there  was 
no  evidence  offered  in  support  of  those  affirmative  defenses. 
{De  Tolna  v.  De  Tolna,  135  CaL  575,  [67  Pac.  1045] ;  Woodr 
ham  V.  CUne,  130  CaL  497,  [62  Pac.  398] ;  Winslow  v.  Oohr- 
ansen,  88  CaL  450,  [26  Pac.  504].)  "The  rule,  then,  is  that 
an  appellant  from  a  judgment  against  him  in  the  court  below 
A  ill  not  be  heard  to  complain  that  the  court  failed  to  find 
upon  some  issue  tendered  by  him,  unless  he  brings  up  the 
evidence  and  thereby  shows  that  he  litigated  that  issue  in  the 
trial  court  and  introduced  evidence  upon  the  issue  which 
would  have  justified  a  finding  in  his  favor.  One  reason  for 
this  rule  is  that,  since  he  had  the  affirmative  upon  that  issue, 
if  he  introduced  no  evidence,  the  finding  would  necessarily 
have  been  against  him,  and,  therefore,  he  is  not  injured  by 
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^  the  faflure  of  the  court  to  make  a  finding."     (Estate  of  Car- 

penter, 127  Cal.  587,  [60  Pac.  162] ;  Eva  v.  Symons,  145  Cal. 
202,  [78  Pac  648].) 

Of  course,  a  finding  as  to  what  was  "due  on  the  note" 
would  have  been  a  mere  conclusion  of  law  and  entirely  un- 
necessary. The  amount  due  is  a  mere  matter  of  calculation 
on  the  face  of  the  note,  the  due  execution  of  which  and  as- 
signment to  and  consequent  ownership  in  the  plaintiff  have 
been  admitted  by  the  pleadings.  Of  course,  the  defendants 
cannot  be  heard  to  complain  that  the  judgment  against  them 
is  for  less  than  such  computation  shows  to  be  due. 
^  Appellants  also  complain  that  the  findings  of  the  court 

^  were  entirely  outside  the  issues,  and  this  seems  to  be  the  fact 

But  such  findings  should  be  entirely  disregarded,  and  cannot 
I  be  ground  for  reversal.    The  judgment  is  within  the  case  as 

J  made  by  the  complaint,  and  rests  for  support  on  the  admis- 

^  sion  of  the  answer  that  the  note  was  duly  executed  and  is 

now  in  the  hands  of  the  plaintiff  as  the  owner  thereof;  and 
these  findings  outside  the  issues  are  entirely  unnecessary  to 
the  support  of  the  judgment,  and  may  be  treated  as  mere 
surplusage. 

I  am  therefore  of  opinion  that  the  judgment  should  be 
affirmed  as  it  stands,  and  upon  this  I  concur  in  the  judgment 
as  reduced,  upon  the  theory  that  the  greater  includes  the  less. 


[No.  190.     First   Appellate  Dietrict.— October  10,   1905.] 

BEBBCCA  G.  WHITE,  Respondent,  v.  ANNA  GAPPNEY, 

Appelant. 

Action  to  Abate  Nxtisa^ncx — Judgment — Costs  and  Counsel  Fees — 

SUBSEQXTENT      ABATEMENT — ApPEUJLTE      JuBISDIOTION. — ThlB      COOrt 

has  appellate  jurisdietion  in  an  action  to  abate  a  nuisance;  and 
where  the  judgment  ineludefl  costs  and  counsel  fees,  and  they  hare 
not  been  paid^  the  abatement  of  the  nuisance  in  fact  does  not 
ntisfy  the  judgment  nor  deprire  this  court  of  appellate  jurisdic- 
tion over  it  to  determine  any  qaestion  inrolyed  therein,  inehidiiig 
the  propriety  of  the  allowance  of  cents  and  oounsel  fees,  though 
leas  than  three  hundred  dollars  bk  amount;  and  a  motion  to 
raefa  appeal  will  be  denied. 
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MOTION  to  dismiss  appeal  from  a  judgment  of  the  Supe- 
rior Court  of  the  City  and  County  of  San  Pran<aaco.  J.  C 
B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  C.  Partridge,  for  Appellant 

Sooy  ft  Dom,  for  Respondent 

HALL,  J. — ^This  is  a  motion  by  respondent  to  dismiss  an 
appeal  taken  by  defendant  from  a  judgment  in  fayor  of 
plaintiff  and  against  defendant,  directing  that  defendant 
abate  a  certain  nuisance,  and  further  adjudging  that  plain- 
tiff have  and  recover  of  and  from  defendant  the  sum  of 
$292.50  as  and  for  costs,  expenses,  and  counsel  fees  incurred 
in  the  prosecution  of  said  action. 

Counsel  for  plaintiff  insist  that  defendant  having  since  the 
judgment  abated  the  nuisance  the  judgment  has  been  com- 
plied with  (although  the  costs  and  counsel  fees  have  not  been 
paid),  and  that  defendant  cannot  be  heard  to  question  the 
allowance  of  the  costs  and  counsel  fees,  as  costs  and  counsel 
fees  are  mere  incidents  of  the  judgment. 

There  is  no  merit  in  this  contention.  We  do  not  conceive 
that  even  counsel  for  plaintiff  will  admit  that  the  abatement 
of  the  nuisance  satisfies  the  judgment  for  costs  and  counsel 
fees.  It  we  should  grant  his  motion  and  dismiss  this  appeal, 
we  have  no  doubt  that  when  he  applies  to  the  clerk  of  the 
trial  court  for  a  writ  of  execution  to  collect  the  judgment  for 
costs  and  counsel  fees,  he  will  insist  that  it  is  a  very  im- 
portant and  substantial  part  of  the  judgment  remaining  un* 
satisfied.  Certain  it  is  that  if  the  defendant  be  finally  com 
pelled  by  a  writ  of  execution,  or  otherwise,  to  pay  this  judg- 
ment, she  will  have  a  realizing  sense  of  its  substance  and 
importance. 

That  part  of  the  judgment  awarding  costs  and  counsel  fees 
is  as  much  a  part  of  the  judgment,  subject  to  review  on  ap- 
peal from  the  judgment,  as  any  other  part  of  it.  We  are  not 
now  discussing  an  order  of  the  court  taxing  costs  on  a  dis- 
puted cost  bill  filed  subsequent  to  a  judgment  awarding 
costs,  but  we  are  discussing  the  judgment  itself  that  awards 
costs  and  counsel  fees. 
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The  cases  are  numerous  where,  on  an  appecd  from  a  judg- 
ment awarding  costs,  the  appeUate  court  has  reviewed  and 
modified  the  judgment  in  that  respect.  We  will  cite  but  a 
few:  Schmidt  v.  Kloiz,  130  Cal.  223,  [62  Pac.  470] ;  Quiizow 
V.  Perrin,  120  Cal.  255,  [52  Pac.  632] ;  Kelly  v.  Central  Pa- 
cific B,  R.  Co.,  74  Cal.  565,  [16  Pac.  390] ;  People  v.  Camp- 
bell, 138  Cal.  11  (23),  [70  Pac.  918] ;  Benson  v.  Braun,  134 
Cal.  41,  [66  Pac.  1] ;  Fox  v.  Hale  it  Norcross  8.  M.  Co.,  122 
Cal.  219,  [54  Pac  731] ;  McCarthy  v.  Oaston  Ridge  Mill  etc. 
Co.,  144  Cal.  542,  [78  Pac  7]. 

In  Kelly  v.  Central  Pacific  B.  B.  Co.,  74  CaL  565,  [16  Pac. 
390],  the  appeal  was  taken  only  from  that  part  of  the  judg- 
ment awarding  costs  1x>  plaintiff,  and  that  part  only  of  the 
judgment  was  reversed. 

In  Schmidt  v.  Klotz,  130  Cal.  223,  [62  Pac  470],  the  judg- 
ment was  modified  in  regard  to  costs  on  an  appeal  from  the 
judgment,  which,  in  this  regard,  was  erroneous  on  its  face. 
The  same  is  true  in  Quitzow  v.  Perrin,  120  Cal.  255,  [52  Pac. 
632] ;  Benso^i  v.  Braun,  134  Cal.  41,  [66  Pac  1],  and  Fox  v. 
Hale  c&  Norcross  S.  M.  Co.,  122  Cal.  219,  [54  Pac  731]. 
Where  the  judgment  on  its  face  shows  that  costs  and  counsel 
fees  have  been  awarded  contrary  to  the  law,  no  bill  of  excep- 
tions is  necessary,  as  the  question  is  presented  by  the  judg- 
ment-roll. 

It  is  also  insisted  that  no  appeal  lies  in  tiiis  case  for  the 
reason  that  the  only  matter  now  involved  is  less  than  three 
hundred  dollars.  This  matter  has  been  finally  settled  in  this 
state  contrary  to  the  contention  of  the  plaintiff  in  Harron 
V.  Harron,  123  Cal.  508,  [56  Pac  334],  which  reviews  and 
'>verrules  preceding  cases  relied  on  by  plaintiff.  See,  also, 
iim^them  California  Ry.  Co.  v.  Superior  Court,  127  Cal.  417, 
[59  Pac  789].  Harron  v.  Harron  was  an  action  for  divorce, 
and  it  was  held  that  as  the  constitution  gave  appellate  juris- 
diction to  the  supreme  court  in  such  actions,  a  motion  to  dis- 
miss an  appeal  from  an  order  allowing  one  hundred  and  forty 
dollars  for  costs  and  counsel  fees  would  not  lie. 

The  constitution  gives  this  court  appellate  jurisdiction  in 
actions  to  abate  a  nuisance.  This  gives  us  appellate  juris- 
diction over  the  whole  and  every  part  of  the  judgment  in 
such  an  action. 

The  motion  to  dismiss  the  appeal  is  denied. 

Cooper,  J.f  and  Harrison,  P.  J.,  concurred 
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[No.    64.    First    Appellate    District. — October    10,    1905.] 

ANNIE  BLACK,  Administratrix,  etc.,  Appellant,  v.  VER- 
MONT MARBLE  COMPANY,  Respondent 

AonON    AGAmST      FOHDGN     OOBPOBATION — STATUTE    OF    LIMITATIONS — 

Failubx  to  Dbsiomatb  Agent. — ^Under  the  act  of  1872,  and  tbe 
aet  of  1899  amendatory  thereof,  a  foreign  corporation  doing  ban- 
nees  in  this  state  which  fails  to  file  with  the  secretary  of  state  its 
designation  of  some  person  residing  in  the  connty  of  its  principal 
place  of  business  upon  whom  process  shall  be  served  cannot  defend 
an  action  on  the  ground  that  it  is  barred  by  the  statute  of  limi- 
tations. 

Id< — ^Plxa  or  Statutb — ^Admission  or  Pleaoinos — ^Buedsn  of  Proof. 
— ^Where  it  was  admitted  by  the  pleadings  that  defendant  is  a 
foreign  eorporation,  and  it  pleaded  the  statute  of  limitations, 
the  plea  being  deemed  controverted  by  section  462  of  the  Code  of 
Ghril  Procedure,  the  burden  is  upon  the  defendant  in  order  to  avail 
itself  of  the  defense  to  show  that  it  had  complied  with  the  statute 
}jj  filing  the  required  designation  with  the  secretary  of  state. 

Id. — ^Disigmatiom  Pbhdino  Suit — ^Pbotsction  of  Statute — Tike  of 
Bun  NINO. — Where  the  foreign  corporation  designated  an  agent 
pending  suit,  such  designation  Is  only  prospective  from  its  date 
as  to  the  protection  of  the  statute  of  limitations,  and  it  cannot 
avail  itself  of  any  def  enae  as  to  the  running  of  tbe  statute  prior 
thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  H.  Kerrigan, 
Judge. 

The  faetB  axe  etated  aiid  referred  tx>  in  the  opinion  of  the 
eoort 

Qeorge  C.  Sargent,  for  Appdiant 

F.  William  Reade,  for  Respcmdent 

HARRISON,  P.  J. — ^Action  to  recover  from  the  defendant 
certain  moneys  received  by  it  ux)on  a  sale  by  the  sheriff  of 
certain  merchandise  belonging  to  the  defendant. 

The  facts  connected  with  the  transaction  are  given  in  the 
opinion  in  an  action  between  the  same  parties  reported  at 
137  Cal.  683,  [70  Pae.  776],  the  difference  between  the  two 
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actioDs  being  that  the  former  was  an  action  in  claim  and 
delivery  for  property  purchased  by  the  defendant  at  the 
sheriff's  sale  therein  referred  to,  while  this  is  for  moneys 
received  by  the  defendant  from  the  sheriff  upon  the  sale  by 
him  to  other  persons.  The  defendant  sets  up  in  its  answer 
as  special  defenses  to  the  action  the  statute  of  limitations  and 
^  the  pendency  of  another  action.    Upon  this  latter  defense  the 

t  court  found  that  the  action  referred  to  was  not  for  the  same 

I  cause  of  action  as  that  set  forth  in  the  complaint  herein.    It 

i  found  that  tiie  plaintiff's  cause  of  action  accrued  more  than 

'  three  years  prior  to  the  commencement  of  the  present  action, 

and  is  barred  by  subdivision  1  of  section  339  of  the  Code  of 
Civil  Procedure.    Judgment  was  thereupon  rendered  in  favor 
of  the  defendant,  from  which  and  from  an  order  denying  a 
^  new  trial  the  plaintiff  has  appealed.    The  only  question  pre- 

I  sented  upon  this  appeal  is  whether  the  plaintiff's  cause  of 

i  action  is  barred  by  the  statute  of  limitations. 

*  The  defendant  is  a  foreign  corporation,  and  the  present 

action  against  it  was  commenced  October  3,  1900.    The  appel- 
'  lant  contends  that  the  statute  of  limitations  is  not  available 

to  the  defendant  as  a  defense  herein  for  the  reason  that  it 
did  not  at  any  time  prior  to  May  2,  1901,  file  with  the  secre- 
tary of  state  any  designation  of  a  person  upon  whom  process 
against  it  might  be  served,  as  is  required  under  the  act  of 
April  1,  1872  (Stats,  of  1872,  p.  826),  as  amended  by  the  act 
of  March  17,  1899  (Stats,  of  1899,  p.  HI). 

The  right  of  a  state  to  prescribe  the  terms  upon  which  a 
foreign  corporation  may  carry  on  business  within  its  terri- 
tory is  well  established  (Cooper  Mfg.  Co,  v.  Ferguson,  113 
U.  S.  727,  [5  Sup.  Ct  739].)  ''Having  no  absolute  right  of 
recognition  in  other  states,  but  dependent  for  such  recogni- 
tion and  enforcement  of  its  rights  upon  their  assent,  it  fol- 
lows a^  a  matter  of  course  that  such  assent  may  be  granted 
upon  such  terms  and  conditions  as  those  states  may  think 
proper  to  impose.  They  may  exclude  the  foreign  corpora- 
tion entirely;  they  may  restrict  its  business  to  particular 
localities,  or  they  may  exact  such  security  for  the  perform- 
ance of  its  contracts  with  their  citizens  as  in  their  judgment 
may  best  promot'e  the  public  interest.  The  whole  matter  rests 
in  their  discretion."  {Paul  v.  Virginia,  8  Wall.  168.)  In 
Hooper  v.  California,  155  U.  S.  648,  fl5  Sup.  Ct  207],  the 
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same  eonrt  said:  '"The  state  of  California  has  the  powar  to 
exclude  foreign  insurance  companies  altogether  from  her  ter* 
ritory,  whether  they  were  formed  for  the  purpose  of  doing  a 
fire  or  marine  business.  She  has  the  power,  if  she  allows  any 
meh  companies  to  enter  her  confines,  to  determine  the  con- 
ditions on  which  the  entry  shall  be  made.  .  .  .  The  power  to 
exelude  embraces  the  power  to  regulate ;  to  enact  and  enforce 
all  legislation  in  regard  to  things  done  within  the  territoiy 
of  the  state,  which  may  be  directly  or  incidentally  requisite 
in  order  to  render  the  enforcement  of  the  conceded  power 
efficacious  to  the  fullest  extent,  subject  always  of  course  to 
the  paramount  authority  of  the  constitution  of  the  United 
States.''  (See,  also,  Doyle  v.  ContiT^ntal  Ins,  Co.,  94  U.  S. 
535.) 

By  the  aforesaid  act  of  April  1,  1872,  the  state  of  Cali- 
fornia has  declared  that  every  foreign  corporation  shall 
''within  sixty  days  from  the  time  of  commencing  to  do  busi- 
ness in  the  state  designate  some  person  residing  in  the  county 
in  which  the  principal  place  of  business  is,  upon  whom  process 
may  be  served,  and  file  such  designation  in  the  office  of  the 
secretary  of  state,"  and  in  the  second  section  of  the  act  has 
prescribed,  as  a  penalty  for  failing  to  make  and  file  such 
designation,  that  it  ''shall  be  denied  the  benefit  of  the  laws 
of  this  state  limiting  the  time  for  the  commencement  of  civil 
actions."  The  statute  of  limitations  is  purely  a  matter  of 
legislative  creation.  In  the  absence  of  any  statute  upon  the 
subject  lapse  of  time  would  not  constitute  a  defense  to  the 
right  to  enforce  an  obligation.  The  legislature  has  prescribed 
different  periods  of  time  within  which  different  species  of 
obligations  may  be  enforced,  and  to  some  obligations  it  has 
declared  that  there  shall  be  no  limitation  of  time  for  their 
enforcement  through  its  courts.  (Code  Civ.  Proc,  sec.  348.) 
It  would  have  been  competent  for  the  legislature  to  declare 
that  there  should  be  no  limitation  of  time  against  the  enforce- 
ment of  any  obligation  of  a  foreign  corporation;  and  its 
declaration  that  upon  its  failure  to  file  the  above  designation 
with  the  secretary  of  state  it  shall  be  denied  the  benefit  of  the 
statute  of  limitations  was  only  an  exercise  of  this  admitted 
power. 

We  have  not  been  cited  to  any  authority  in  which  a  statute 
VBktb  the  one  under  consideration  contained  prohibitory  pro- 


Oet.  1905.]      Black  t;.  Ysbhokt  Marblb  C!o.  781 

TsdoDs  like  the  foregoing.  Lawrence  v.  BaUau,  50  Cal.  258, 
rdied  npon  by  the  defendant,  was  decided  before  the  enact- 
ment of  the  above  statute;  and  what  was  there  decided  was 
that  a  foreign  corporation,  having  a  managing  agent  exercis- 
ing his  authority  as  such  in  this  state,  is  not  "absent  from 
the  state"  so  as  to  prevent  the  running  of  the  statute  of  limi- 
tations or  deprive  it  of  the  benefit  of  the  statute.  This  prin- 
ciple is  all  that  was  declared  in  Turcoit  v.  Tazoo  etc.  B.  B.  Co., 
101  Tenn.  102,  [70  Am.  St.  Rep.  661,  45  S.  W.  1067],  and 
King  v.  National  M.  etc.  Co.,  4  Mont.  1.  In  Harrigan  v.  Home 
Life  Ins.  Co.,  128  Cal.  531,  [58  Pac.  180,  61  Pac.  99],  it  was 
held  that  the  statute  was  inapplicable  to  a  foreign  insurance 
corporation  by  reason  of  other  statutes  directly  applicable  to 
such  corporations. 

The  foregoing  provisions  in  the  act  of  1872  were  not 
changed  by  he  amendatory  act  of  1899 — ^the  amendments 
therein  merely  providing  that  the  person  to  be  designated  by 
the  corporation  should  reside  in  this  state,  and  adding  to  the 
penalty  for  failure  to  make  and  file  the  declaration  that  the 
corporation  "shall  not  maintain  or  defend  any  action  or  pro- 
ceeding in  any  court  of  this  state  unless  such  corporation 
shall  have  complied  with  the  provisions  of  section  1  of  this 
act" 

By  this  legislation  the  state  of  California  does  not  pur- 
port to  prohibit  a  foreign  corporation  from  engaging  in  busi- 
ness before  filing  the  designation  therein  named,  or  to  affect 
the  validity  of  any  transaction  it  may  enter  into  or  any  con- 
tract it  may  make.  (Fritts  v.  Palmer,  132  U.  S.  282,  [9  Sup. 
Ct.  93].)  Neither  does  the  provision  that  it  shall  not  "main- 
tain" any  action  in  the  courts  of  the  state  deny  it  the  right 
at  any  time  to  "commence"  an  action  for  the  protection  of  its 
property  or  the  enforcements  of  its  rights  {JJtley  v.  Clark- 
Oardner  Lode  Min.  Co.,  4  Colo.  369) ;  and  it  is  within  its 
power  at  any  tnme  after  the  commencement  of  the  action  to 
comply  with  the  statute  and  thereafter  "maintain"  such 
action.  (CaUfomia  8.  and  L.  8oc.  v.  Harris,  111  Cal.  133,  [43 
Pac.  525] ;  Ward  Land  and  Stock  Co.  v.  Mapes,  147  Cal.  747  ; 
Carson-Rand  Co.  v.  Stem,  129  Mo.  381,  [31  S.  W.  772].) 
Whether  the  prohibition  against  defending  an  action  in  case 
of  its  non-compliance  with  the  statute  would  authorize  a  judg- 
ment against  the  corporation  as  upon  a  default  may  be  open 
I   GU.   App.— 4« 
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to  dispute.  It  is  not  to  be  supposed  that  the  legislature,  by 
taking  away  the  right  to  defend  any  action,  intended  that  the 
corporation  should  be  without  the  protection  of  the  law,  or 
that  its  property  might  be  confiscated  through  the  forms  of 
law  without  any  right  to  defend  against  the  same.  (See 
Windsor  v.  McVeigh,  93  U.  S.  274.)  The  question,  however, 
is  not  presented  upon  the  present  appeal.  The  corporation 
herein  is  not  the  plaintiff,  and  the  action  was  not  brought 
upon  any  contract  or  transaction  made  by  it,  but  was  brought 
to  recover  from  it  the  damage  sustained  by  reason  of  a  tort 
committed  by  it  within  this  state.  Its  right  to  defend  the 
action  was  not  questioned  in  the  court  below;  and  it  did  in 
fact  interpose  an  answer  to  the  complaint,  traversing  many 
of  its  allegations  and  setting  up  the  foregoing  special  de- 
fenses, and  at  the  trial  appeared  and  contested  the  plaintiff's 
right  of  recovery.  Under  section  462  of  ttie  Code  of  CSvil 
Procedure  its  special  defense  of  the  statute  of  limitations 
(sec.  339,  subd.  1)  was  deemed  controverted  by  the  plaintiff, 
and  by  section  458  it  then  became  incumbent  upon  the  defend- 
ant to  establish  at  the  trial  facts  showing  that  the  cause  of 
action  was  so  barred. 

The  averment  in  the  complaint  that  the  plaintiff's  cause  of 
action  arose  from  the  conversion  by  the  defendant  of  certain 
merchandise  made  the  above  statute  of  limitations  applicable ; 
but  by  reason  of  the  further  averment  therein,  admitted  by 
the  answer,  that  the  defendant  was  a  foreign  corporation,  the 
above-mentioned  act  of  1899  took  from  the  defendant  the 
right  to  avail  itself  of  this  defense  unless  it  should  show  that 
it  had  complied  with  that  act  by  filing  with  the  secretary  of 
state  the  designation  therein  specified.  The  admission  that 
for  seven  years  prior  to  the  commencement  of  the  action  it 
had  maintained  a  branch  office  and  place  of  business  at  a 
specified  place  in  San  Francisco,  and  had  been  there  repre- 
sented by  its  general  managers,  who  were  at  all  times  in 
charge  thereof,  coupled  witii  the  facts  shown  at  the  trial  and 
the  admissions  in  the  pleadings,  sufficiently  showed  that  it 
was  ''doing  business"  within  the  state. 

To  meet  the  above  requirement  the  defendant  introduced 
and  read  in  evidence  a  document,  certified  by  the  secretary 
of  state  to  be  a  correct  copy  of  an  original  ''certificate  of  the 
designation  of  agenf  of  the  defendant  on  file  in  his  office. 
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"  ^ 

?  in  which  tHe  defendant,  after  reciting  that  it  is  a  foreign  cor- 

2  poration,  "having  a  branch  oflfice  and  doing  business**  in  San 

e  Francisco,  appoints  and  designates  M.  J.  Hawley  as  a  person 

ii  upon  whom  process  may  be  served  as  its  agent  and  repre- 

r  sentative  for  that  purpose.     This  instrument  is  not  signed 

e  by  any  officer  of  the  defendant,  nor  is  it  authenticated  by  its 

'S  corporate  seal;  but  it  purports  to  have  been  made  by  M.  J. 

i  Hawley  as  attorney  in  fact  of  the  defendant.     It  is  without 

i  date,  and  was  filed  in  the  office  of  the  secretary  of  state  May 

t  2,  1901.     It  is  executed  by  Hawley,  is  not  itself  in  any  way 

2  authenticated,  nor  was  there  any  evidence  of  any  authority 

:  from  the  defendant  to  Hawley  to  make  such  designation.     It 

r  is  contended  that  for  these  reasons  it  fails  to  show  that  the 

"corporation"  ever  designated  Mr.  Hawley  as  a  person  upon 
f  whom  process  against  it  could  be  served.    As,  however,  we  are 

c  of  the  opinion  that  for  other  reasons  the  judgment  must  be 

s  reversed,  it  is  not  necessary  to  determine  the  validity  of  these 

r  objections. 

i  The  defendant  contends  that  by  virtue  of  section  3  of  the 

aforesaid  act  the  effect  of  filing  the  designation  with  the 
secretary  of  state  after  the  present  action  had  been  com- 
:  menced  was  to  create  in  its  favor  the  same  right  to  invoke 

the  statute  of  limitations  against  the  plaintiff's  action  herein 
as  it  would  have  had  if  such  designation  had  been  filed  before 
r  the  action  was  commenced  or  its  obligation  to  the  plaintiff 

was  incurred.  We  are,  however,  unable  to  assent  to  this 
proposition.  Section  3  of  the  act  declares  that  every  foreign 
eorporation  which  shall  comply  with  the  provisions  of  section 
1  shall  be  entitled  to  the  benefit  of  the  laws  for  the  limitation 
of  eiYil  actions.  This  section  is  by  its  terms  prospective  in 
ittf  operation^  and  under  well-recognized  roles  of  statutory 
oonstraction  would  entitle  the  defendant  to  only  such  benefit 
as  might  accrue  after  filing  the  designation.  The  present 
action  was  commenced  in  1900.  At  that  time,  and  until  the 
day  before  the  trial  thereof  was  had,  by  virtue  of  the  above 
declaration  of  the  legislature,  the  defendant  was  not  entitled 
to  the  benefit  of  the  statute  of  limitations;  and  the  plaintiff 
had,  therefore,  a  right  of  recovery  irrespective  of  the  lapse 
of  time  subsequent  to  the  accrual  of  her  right  of  action.  A 
statute  of  limitations  enacted  by  the  legislature  after  the  com- 
mencement of  an  action  which  would  deprive  plaintiff  of  his 
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right  of  recovery  therein  would  be  invalid,  and  the  statute  in 
question  is  not  to  be  construed  as  having  that  effect  or  as  giv- 
ing to  the  defendant  a  defense  which  it  did  not  have  when 
the  action  was  commenced.  The  legislature  did  not  intend 
by  this  section  that  upon  filing  a  designation  after  an  action 
had  been  commenced  the  facts  which  in  the  previous  section 
it  had  declared  should  not  be  available  as  a  defense  should 
constitute  a  defense.  The  cause  of  action  existing  in  favor 
of  the  plaintiflP  when  she  filed  her  complaint  was  property  of 
which  she  could  not  be  deprived  by  the  subsequent  enactment 
of  any  statute,  and  a  statute  which  should  operate  to  give 
such  effect  to  any  subsequent  act  of  the  defendant  would  be 
equally  invalid.  The  superior  court,  therefore,  erred  in  hold- 
ing that  the  plaintiff's  cause  of  action  was  barred  by  the 
statute  of  limitations. 
The  judgment  and  order  denying  a  new  trial  are  reversed. 

Cooper,  J.,  and  Hall,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied 
by  the  supreme  ooort  on  December  8,  1905. 


[Ho.   48.    nvt   Appelkte   Distriet— Oetober   10,    1905.] 

CHABLES   GALLSTLY,    Bespondent,   v.    GODFREY   M. 
BOGKIUS,  Appellant 

AonoN  TO  QuiST  Tma — EASsicxxns-BiGHT  of  Way — Fimdino  against 
ISviDXNCK. — ^In  an  action  to  qoiet  title,  where  the  evidence  shows 
that  plaintifT  has  only  an  easement  of  a  right  of  way  over  the 
prenuses  described,  and  that  defendant  is  entitled  to  an  easement 
therein  of  the  same  character,  subject  to  plaintiff's  enjoyment 
thereof,  a  finding  that  plaintiff  owns  the  land  and  that  defendant 
has  no  interest  therein  is  against  the  evidence. 

Id. — ^Way  Madk  Appurtenant  to  Different  Lands. — ^Where  defendant 
was  the  original  owner  of  the  land,  subject  to  plaintiff's  right 
of  way,  and  also  owned  lands  bounded  by  it,  he  had  the  right  to 
pMB  over  the  way  as  owner  of  the  fee,  subject  only  to  plaintiff's 
CBJqynMDt  thereof;  and  upon  selling  sueh  land  he  bad  the  xighl 
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to  re8€fiTe  the  way  m  an   appnrtenanee   to  hia   eontiguotw   traet 
^'  bounded  thereon,  subjeet  only  to  non-interferenea  with  plaintiif's 

t^  enjoyment  of  the  way. 

^  I».-^PowxB  OF  OwNEB  TO  GfiXiLTB  Saskmxntb. — While  the  owner  of 

t  the  dominant  tenement  cannot  increase  the  burden  of  the  seryient 

jl  tenement  against  the  will  of  the  owner  thereof,  the  owner  of  the 

latter  is  by  virtue  of  his  jui  dUpanendi  not  limited  in  the  nmnber 
or  character  of  the  easements  to  which  he  may  make  his  land  sab- 
jeet.    He  may  subject  it  to  the  easement  of  a  right  of  way  in 
^  favor  of  or  as  appurtenant  to  different  traets  of  land,  whether 

owned  by  the  same  person  or  by  different  persona. 
€ 

n  APPEAL  from  a  judgment  of  the  Superior  Court  of  Santo 

i>  Cru2  County.    Lucas  F.  Smith,  Judge. 

^  The  facts  are  stated  in  the  opinion  of  the  court 

.  Joseph  H.  SMrm,  for  Appellant 

Carl  E.  Lindsay,  for  Respondent 

HARRISON,  P.  J. — Action  to  quiet  title.  Judgment  was 
rendered  in  favor  of  the  plaintiff,  and  the  defendant  has  ap- 
pealed. 

The  land  described  in  the  complaint  is  the  southerly  twenty 
feet  of  a  tract  of  about  forty  acres  bordering  upon  the  eounty 
road  from  Watsonville  to  San  Jose,  and  extending  easterly 
therefrom  about  seventeen  hundred  feet,  and  which,  for  con- 
venience of  reference,  is  styled  herein  as  tract  **A.**  The 
plaintiff  is  the  owner  of  a  tract  of  land,  herein  called  tract 
**B,"  contiguous  thereto  and  lying  easterly  therefrom,  and 
^  the  defendant  is  the  owner  of  a  tract,  called  herein  traet 

**C,"  lying  southerly  from  the  above  tracts  and  contiguous 
to  each  of  them.     All  of  the  land  was  at  one  time  owned  by 
^  John  S.  Barrett,  who,  in  September,  1884,  conveyed  to  As- 

.  cencio  Mendia  tracts  **A''  and  **B,"  and  in  August,  1887, 

i  conveyed  tract  *'C"  to  the  defendant     September  30,  1886, 

$  Mendia  conveyed  tract  **A"  to  Francisco  Mora  with  the  fol- 

^  lowing  reservation  in  the  deed  of  conveyance:  "The  party 

of  the  first  part  reserves  the  right  of  way  20  feet  wide  along 
^  the  boundary-line  of  the  within  mentioned  tract  and  lands 

f  of  J.  S.  Barrett;  said  right  of  way  is  to  commence  at  the 

'  county  road  and  along  the  line  of  lands  of  Barrett  until  it 
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reaches  the  lands  of  A.  Mendia."  December  1,  1891,  Mendia 
executed  to  Mora  aD other  conveyance  of  tract  "A,"  "to  per- 
fect and  correct  the  description"  in  his  former  deed,  and 
inserted  therein  the  following:  "Said  Ascencio  Mendia  re- 
serves the  right  of  way  20  feet  wide  along  the  easterly  boun- 
dary of  the  above-described  tract  and  lands  of  O.  M.  Bockius ; 
said  right  of  way  is  to  commence  at  the  county  road  and  con- 
tinue along  the  line  of  lands  of  said  Bockius  until  it  reaches 
the  land  of  A,  Mendia/'  December  9,  1891,  Mora  executed 
to  the  defendant  a  conveyance  of  tract  "A,"  "save  and  ex- 
cept from  the  above-described  tract  a  right  of  way  20  feet 
wide  along  the  eastern  boundary  thereof  reserved  by  A.  Men- 
dia." August  29,  1892,  Mendia  executed  to  the  plaintiff  a 
conveyance  of  a  tract  of  land  whose  description  included 
tracts  "A"  and  "B,"  excepting  therefrom,  however,  the 
premises  conveyed  to  Mora  by  his  deed  of  December  1,  1891. 
With  the  title  to  the  land  in  this  condition  the  defendant 
herein,  in  June,  1893,  commenced  an  action  in  the  superior 
court  for  Santa  Cruz  County  against  the  plaintiff  herein  to 
quiet  his  title  to  tract  "A,"  in  which  judgment  was  entered 
March  28,  1895,  declaring  him  to  be  the  owner  in  fee  simple 
of  said  tract  "A,"  and  that  lie  plaintiff  herein  is  the  owner 
of  a  right  of  way  in  the  southerly  twenty  feet  of  said  tract  as 
appurtenant  to  tract  "B,"  and  that  he  has  no  other  right  or 
interest  in  tract  "A"  than  said  right  of  way.  Subsequent 
to  the  entry  of  this  judgment, — ^viz.,  April  11,  1895, — ^the  de- 
fendant herein  conveyed  to  one  Martinelli  tract  "A,"  de- 
scribing the  same  as  the  same  land  conveyed  to  him  by  Mora 
by  the  aforesaid  deed  of  December  9,  1891.  and  containing 
the  following  reservation:  "The  said  (Jodfrey  M.  Bockius 
hereby  reserves  for  himself,  his  heirs  and  assigns,  the  use  of 
tiie  right  of  way  mentioned  in  aforesaid  deed  as  an  appurte- 
nance to  his  adjoining  premises."  The  present  action  was 
commenced  April  11,  1900.  At  the  trial  thereof  the  court 
found  that  at  the  commencement  of  the  action  the  plaintiff 
was  the  owner  of  and  entitled  to  the  possession  of  the  land 
described  in  his  complaint,  and  that  the  defendant  had  no 
estate,  title,  or  interest  therein,  or  in  any  easement  or  right 
of  way  in  or  over  same,  and  rendered  judgment  accordingly. 
Upon  the  aforesaid  evidence  it  clearly  appeared  that  at  the 
commencement  of  the  action  Martinelli  was  the  owner  in  fee 
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t  of  the  land  described  in  the  complaint,  and  that  the  present 

t  plaintiff  had  only  an  easement  therein  of  a  right  of  way.     The 

J  finding  therefore  that  he  was  the  owner,  and  entitled  to  the 

K  possession  of  the  land  described  in  his  complaint  is  not  sns- 

c  tained  by  the  evidence.     This  is  not  seriously  controverted 

j  by  the  counsel  for  the  respondent,  but  he  contends  that  the 

J  reservation  by  the  defendant  in  his  conveyance  to  Martinelli 

*  of  an  easement  of  a  right  of  way  as  appurtenant  to  his  ad- 

joining land  in  land  which  was  already  subject  to  a  similar 
;  easement  held  by  the  plaintiff  for  another  tract  of  land  was 

t  nnaiLthorized  in  law,  and  therefore  void,  and  that  for  this 

t  reason  the  error  was  harmless.     No  authority  has  been  cited 

in  support  of  this  proposition,  and  at  the  argument  herein 
^  oounsel  for  respondent  admitted  that  he  had  not  been  able 

J  to  find  any  such  authority. 

It  must  be  borne  in  mind  that  by  the  reservation  in  his 
conveyance  to  Martinelli  the  defendant  was  not  in  the  posi- 
tion of  the  holder  of  a  dominant  tenement  seeking  to  extend 
the  burden  of  an  easement  created  for  certain  lands  to  other 
lands  for  which  it  had  not  been  created,  but  was  rather  in 
the  position  of  the  owner  of  land  already  subject  to  a  servi- 
tude, and  providing  for  placing  an  additional  servitude 
Aereon.  At  the  time  of  his  conveyance  to  Martinelli  he  was 
the  owner  in  fee  of  the  lands  so  conveyed,  subject  to  the  ease- 
ment in  the  southerly  twenty  feet  thereof  held  by  the  plain- 
tiff, and  as  such  owner  he  had  the  unquestioned  right  to  make 
such  use  and  disposition  of  the  entire  tract  as  he  might  choose, 
provided  such  use  was  not  inconsistent  with  the  use  of  the 
same  by  the  plaintiff  for  his  right  of  way.  {Atkins  v.  Bord- 
man,  2  Met.  457,  [37  Am.  Dec  100] ;  Washburn  on  Ease- 
ments, *195.)  He  had  the  right  to  use  this  strip  for  all  pur- 
poses of  travel  and  at  all  times,  so  long  as  he  did  not  by  such 
use  interfere  with  or  impair  the  plaintiff's  enjoyment  of  his 
easement  (WMs  v.  Tollman,  156  N.  Y.  636,  [51  N.  E.  271].) 
If  he  had  conveyed  to  Martinelli  all  of  tract  '*A"  lying  to 
the  north  of  the  twenty-foot  strip, — ^retaining  for  himself  the 
ownership  of  the  remainder, — ^his  right,  as  aforesaid,  to  use 
the  strip  as  a  passageway  to  the  county  road  could  not  be 
questioned.  As  owner  of  the  tract  he  had  the  right  to  dis- 
pose of  it  as  a  whole  or  in  subdivisions,  and  could  make  such 
disposition  absolute  or  qualified  or  limited,   or  with  such 
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reservation  or  exception  as  might  be  agreed  upon  between 
him  and  his  vendee.  We  are  not  aware  of  any  principle  of 
law  which  precludes  the  owner  of  a  tract  of  land  from  sub- 
jecting it,  or  suffering  it  to  be  subjected,  to  the  easement  of  a 
right  of  way  in  favor  of,  or  as  appurtenant  to,  different  tracts 
of  land,  whether  the  same  be  owned  by  the  same  person,  or 
by  different  persons.  While  the  owner  of  the  dominant  tene- 
ment cannot  increase  the  burden  of  the  servient  tenement 
against  the  will  of  the  owner  of  the  latter,  yet  the  owner  of 
the  servient  tenement,  by  virtue  of  his  jus  disponendif  is  not 
limited  in  the  number  or  character  of  the  easements  to  which 
be  may  make  his  land  subject 

The  reservation  by  the  defendant  in  his  conveyance  to  Mar- 
tinelli  was  therefore  within  his  right,  and  Martinelli,  by  ac- 
cepting the  deed  containing  such  reservation  assented  to  the 
servitude  thereby  imposed  upon  the  land  conveyed  to  him. 
The  plaintiff  did  not  acquire  any  additional  interest  in  the 
land,  or  any  further  right  to  its  use,  by  reason  of  this  trans- 
action between  the  defendant  and  Martinelli,  but  the  use  and 
enjoyment  of  the  easement  by  the  defendant  must  be  such  as 
will  not  interfere  with  the  enjoyment  by  the  plaintiff  of  the 
casement  appurtenant  to  his  land.  (Herman  v.  Roberts,  119 
N.  T.  37,  [16  Am.  St  Bep.  800,  23  N.  B.  442].)  The  rights 
of  the  plaintiff  under  that  easement,  as  between  him  and  the 
defendant,  are  defined  in  the  aforesaid  judgment  between 
them,  and  were  not  varied  by  the  transaction  between  the  de- 
fendant and  Martinelli.  The  superior  court  therefore  erred 
in  holding  that  the  defendant  has  no  right  or  interest  in  the 
lands  described  in  the  complaint 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Cooper,  J^  and  Hall,  J^  eoneorred. 
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'  [No.  eo.    Third  Appellate  District.— October  11,  1905.] 

D  A.  F.  COCHRAN,  Respondent,  v.  W.  H.  BONES,  AppeUant. 

MaUCIOUB    PEOSKJUnON — ASBEST    FOE    PeTIT    LaBCENT — FAULTY    De- 

^  SGBiPnoK  or   Geihe — ^Mistake   in   Name. — ^Wbere   the   defendant 

'  malieioafllj  prosecated  and  caused  the  arrest  of  the  plaintiff  for 

1^  the  alleged  erime  of  x>otit  larceny,  without  probable  caust,   and 

g;  well  knowing  that  no  such  crime  had  been  committed,  he  cannot 

{  escape  liability  for  damages  for  the  malicious  prosecution  because 

of  a  faulty  deseription  in  the  complaint  of  the  facts  constituting 

the  erime  eharged,  nor  because  of  a  mistake  in  the  name  of  the 

plaintiff  whom  he  intended  to  proaecnte  for  such  crime. 

Id. — Adyzcb  or  Maoist&atb — Ooncealiizmt  of  Facts. — The  defendant 

^  cannot  claim  protection  under  the  advice  of  the  magistrate  that 

t  the  crime  charged  had  been  eonmiitted,  where  he  concealed  foiets 

^  from  the  magistrate  which,  if  discloeed,  would  have  prevented  the 

jj  iasnanee  of  the  warrant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
"  Sonoma  County.    Emmett  Seawell,  Judge. 

'  The  facts  are  stated  in  the  opinion  of  the  court 

J.  M.  Thompson,  and  J.  A.  Barham,  for  Appellant 

^  J.  R  Leppo,  for  Respondent 

*  BUCKLES,  J. — This  is  an  action  for  malicious  proaecu- 

^  tion.    Plaintiff  had  judgment.    Defendant  moved  for  a  new 

^  trial  which  was  denied,  and  this  appeal  is  from  the  judgment 

and  from  the  order  denjing  the  motion  for  a  new  trial. 
^  Defendant  went  before  the  justice  of  the  peace  of  Analy 

Township  in  Sonoma  County  and  swore  to  a  complaint  charg- 
iz^  the  i^aintiff  with  petit  larceny  in  stealing  a  hog,  upon 
which  the  justice  issued  his  warrant  and  placed  the  same  in 
defendant's  hands.  Defendant  Bones  and  plaintiff  Cochran 
lived  about  a  mile  and  a  half  from  each  other,  and  had  so 
lived  for  several  years,  but  had  only  a  speaking  acquaintance, 
and  the  defendant  did  not  know  plaintiff's  name.  In  April, 
1902,  one  of  defendant's  hogs  strayed  upon  the  farm  of  plain- 
tiff, who  did  not  know  to  whom  the  hog  belonged.  The  said 
heig  was  seen  on  plaintiff's  place  as  often  as  osiee  a  wedc  until 
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October  of  that  year,  when  plaintiff  shut  his  hogs  np  for  the 
purpose  of  feeding  them,  and  drove  this  stray  hog  away  re- 
peatedly, but  it  kept  coming  back  and  he  finally  found  it  in 
the  pen  with  his  hogs  and  did  not  remember  whether  he  put 
it  there  or  not,  but  had  no  intention  of  appropriating  it  to  his 
own  use,  but  let  it  remain  with  his  hogs  until  some  one  should 
come  for  it  Defendant  came  for  the  hog  on  a  day  when 
plaintiff  was  absent,  when  plaintiff's  wife  requested  defend- 
ant not  to  take  it  away  until  her  husband  should  return,  and 
defendant  complied  with  her  request.  On  the  following  day 
plaintiff  went  to  defendant's  home  to  see  him  about  the  hog, 
when  the  following  conversation  ensued  between  them : — 

Defendant. — **Tou  have  one  of  my  hogs  in  your  pen?" 

Plaintiff.— **Is  that  sot" 

Defendant. — ^**Yes,  sir;  I  was  over  there  to  get  it  yester- 
day," 

Plaintiff. — ^** Wouldn't  it  have  been  better  to  have  said 
something  to  me  when  you  saw  me  on  the  road  about  that 
being  your  hog,  if  it  is  your  hog,  and  it  would  look  better  to 
come  to  me  like  a  man  and  say  something  to  me  before  trying 
to  take  it  awayt*' 

Defendant. — ^*'That  is  my  hog  and  I  am  going  to  have  it.'* 

Plaintiff. — ^**I  don't  think  that  is  a  very  manly  way  to  get 
it*' 

Defendant. — ^**You  have  no  right  to  have  him  shut  up 
there." 

Plaintiff. — ^'^I  think  I  have  if  the  hog  was  doing  me  dam- 
age." 

Defendant. — ^''Tou  have  not  posted  him  and  have  no  right 
to  shut  him  up  without  posting  him." 

Plaintiff. — ^*' Didn't  you  know  the  hog  was  there!" 

Defendant.— *'Uo,  I  didn't" 

Plaintiff. — ^'^Why   didn't  you  come  and  get  himt" 

Defendant.— ^'I  didn't  have  to."  (Then  defendant  said 
something  about  plaintiff  giving  him  eight  dollars  and  keep- 
ing the  hog,  to  which  plaintiff  said)  :  **No,  if  you  want  to  pay 
the  damages  against  the  hog  you  can  have  him,  I  don't  want 
him." 

Defendant  then  declared  he  would  have  the  hog  and  would 
have  plaintiff  arrested  for  stealing.  Defendant  did  not  oome 
after  the  hog  again. 
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This  conversation  above  referred  to  occurred  prior  to  No- 
vember 3,  1902,  when  defendant  went  to  the  justice's  office 
and  stated  to  the  justice  that  one  Schochran,  of  Green  Valley, 
on  the  third  day  of  November,  1902,  at  Green  Valley,  in  the 
county  of  Sonoma,  state  of  California,  did  **  willfully  and  un- 
lawfully take  and  keep  one  hog  belonging  to  said  W.  H.  Bones 
and  refusing  to  give  the  said  hog  to  said  W.  H.  Bones  when 
requested,  the  said  hog  having  been  kept  in  the  possession  of 
said  Schochran  since  the  middle  of  June,  1902,  the  same  never 
having  been  advertised  according  to  law/' 

The  justice  informed  defendant  that  this  was  petit  larceny, 
and  made  out  the  complaint  in  the  words  above,  adding  ^^  And 
charges  the  said  defendant  with  the  crime  of  petit  larceny/' 
This  was  all  defendant  said  to  the  justice,  and  did  not  tell 
him  how  the  hog  came  to  be  in  the  possession  of  the  plaintiff. 
The  plaintiff  was  tried  and  acquitted  on  said  charge,  the  said 
W.  H.  Bones  not  appearing  at  the  trial.  Whatever  may  be 
said  as  to  the  name  of  ''Schochran"  appearing  in  the  com- 
plaint and  warrant,  all  the  facts  point  unmistakably  to  the 
one  fact,  that  defendant  Bones  meant  to  charge  the  plaintiff 
A.  F.  Cochran  with  petit  larceny  in  stealing  a  hog,  was 
quite  anxious  to  have  A.  F.  Cochran  arrested  on  said  war- 
rant, and  took  the  warrant  himself  to  the  officer,  and  de- 
scribed to  him  A.  F.  Cochran  and  urged  his  arrest  under  the 
said  warrant,  which  warrant,  legal  in  every  respect,  failed 
only  to  designate  the  person  intended  by  the  correct  name. 
The  evidence  shows  that  there  was  no  person  in  that  neigh- 
borhood by  the  name  of  ** Schochran,"  no  one  being  at  the 
place  designated  as  the  residence  of  the  man  who  had  def end- 
ant  *s  hog  by  the  name  of  ** Schochran,"  but  that  on  the  con- 
trary the  plaintiff  A.  F.  Cochran  did  live  there.  The  defend- 
ant intending,  as  is  clearly  shown,  to  charge  A.  F.  Cochran 
with  petit  larceny  and  to  cause  the  arrest  of  A.  F.  Cochran, 
cannot  now  shield  himself  by  his  mistake  in  failing  to  give  the 
correct  name.  The  case  is  malicious  prosecution.  The  facts 
alleged  in  the  complaint  before  the  justice  for  all  intents  and 
purposes,  so  far  as  malicious  prosecution  requires,  do  charge 
petit  larceny.  **Did  willfully  and  unlawfully  take  and  keep 
one  hog  belonging  to  the  said  W.  H.  Bones,"  may  not  charge 
petit  larceny  as  defined  in  the  code.  But  the  concluding  part 
of  the  criminal  complaint  clearly  makes  the  accusation  of  a 
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orime  when  it  says  '^and  charges  said  defendant  with  the 
erime  of  petit  larceny."  But  it  is  immaterial  whether  the 
complaint  before  the  justice  charged  the  crime  with  all  the 
particularity  required  to  make  an  absolutely  faultless  crim- 
inal charge^  for  the  defendant  was  a  malicious  prosecutor  in 
a  criminal  proceeding.  He  went  before  the  justice  of  the 
peace,  who  had  the  right  and  power  to  issue  a  warrant  of 
arrest  for  a  person  charged  with  a  crime.  He  chained  the 
plaintiff  with  the  crime  of  petit  larceny  and  caused  plain- 
tiff's arrest  without  probable  cause.  And  he  cannot  after- 
wards be  heard  to  say,  ''as  the  complaint  does  not  sufficiently 
describe  the  crime  of  petit  larceny,  I  am  not  liable  for  the 
damage  done."  In  Harringtan  v.  Tibbeti,  143  Cal.  80,  [76 
Pac.  816],  it  is  said:  ''When  one  maliciously,  and  without 
probable  cause,  subjects  another  to  a  criminal  prosecution, 
the  injury  is  the  same  whether  it  is  instituted  on  a  false  state- 
ment of  facts  or  a  false  conclusion  of  law."  And  we  add, 
or  on  a  faulty  description  of  the  offense.  "If  the  reason  for 
the  action  lay  solely  in  the  danger  of  punishment  in  which 
the  man  [prosecuted]  is  put,  it  might  be  otherwise.  But  the 
action  lies  because  of  the  disgraceful  imputation  put  upon 
him,  the  injury  caused  by  his  arrest,  and  the  trouble  and  ex- 
pense he  is  put  to  in  defending  himself."  And  this  rule, 
founded  as  it  is  on  good  sense  and  reason,  we  are  sure  is  the 
proper  rule  in  such  cases. 

That  the  prosecution  was  without  probable  cause,  fully  ap- 
pears; and  that  it  was  malicious  there  can  be  no  doubt.  As 
has  been  seen,  the  parties  had  talked  about  the  detention  of 
the  hog  in  which  plaintiff  informed  the  defendant  that  the 
hog  had  strayed  onto  his  premises,  did  damage,  and  was  de- 
tained until  damage  done  by  said  hog  should  be  paid  for. 
Defendant  knew  he  could  get  his  hog  by  paying  the  damage 
done,  and  instead  of  doing  so  had  dedared  he  would  have 
the  hog  and  would  have  plaintiff  arrested  for  stealing,  and  on 
going  to  the  justice  and  stating  the  case  to  the  justice  he  con- 
cealed the  facts  which,  if  they  had  been  disclosed,  would  have 
shown  the  justice  there  was  no  stealing  and  that  there  had 
been  no  crime  committed.  The  testimony  in  the  case  before 
the  lower  court  is  here  in  the  statement,  and  it  nowhere  ap- 
pears that  defendant  was  ignorant  of  the  facts.  He  had 
declared  that  he  would  have  the  plaintiff  arrested  for  steal- 
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mg,  and  be  must  have  gone  to  the  justice  with  that  detei^ 
mination  in  his  mind,  and  there  is  no  dispute  but  what  be 
knew  the  facts  just  as  enumerated  above ;  and,  if  so,  he  doubt- 
less knew  that  if  be  made  a  fair  and  full  statement  to  the 
justice,  that  officer  would  refuse  to  iesue  a  warrant.  What 
other  facts  would  be  necessary  to  show  malice  on  the  part  of 
the  defendant  T  It  is  true  defendant  did  not  appear  when  the 
trial  was  to  take  place  before  the  justice.  But  why  should  he 
when  be  knew  that  no  crime  had  been  committed!  He  prob^ 
ably  bad  done  the  plaintiff  all  the  damage  and  put  him  to  all 
the  trouble  and  expense  defendant's  malice  prompted. 

At  the  trial  in  the  lower  court  the  defendant  offered  no 
evidence  whatever,  relying  wholly  upon  the  three  points :  that 
plaintiff  was  arrested  upon  a  warrant  in  which  the  name  of 
"Schochran,"  and  not  *' Cochran,"  was  used;  that  he  had 
fully  stated  the  facts  to  the  justice  and  that  the  justice  ad- 
vised him  the  crime  was  petit  larceny;  and  that  the  criminal 
complaint  did  not  chaise  a  crime. 

The  findings  are  sustained  by  ample  and  uncontradicted 
evidence,  and  the  findings  support  the  judgment. 

The  judgment  is  affirmed. 

MflTianghtin^  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  by  the  supreme  court 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  December  8,  1905. 


[No.    73.    First   A^MQate   Distriet^-Oetober    IS,    1905.] 

GBOEGE  W.  HOOPER,  Respondent,  v.  JOHN  J.  MoDADE 
et  aL,  Appellants. 

Action  upon  Bvxsarr's  Bond— Fai^bs  Befubn  of  Sale— Grayahsn— 
Nbguct  of  Duty — ^Unofficial  Statements  not  Included  in  Bb- 
TUBK. — ^In  an  action  upon  a  sheriff's  bond  for  damages  incurred 
by  a  false  return  of  an  order  of  sale,  the  gravament  of  the  aetion 
is  the  n^leet  of  the  sheriff  to  perform  an  official  duty.  Any  state- 
ment or  omission  in  his  return  not  required  hj  his  official  duty 
to  be  stated  is  no  part  of  his  return,  and  cannot  constitute  a  neglect 
or  breach  of  dutj. 
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I     *       ^^^^^  "^^^^^        ^— —^^  ■ 

Id. — Sals  unpkb  Foreclosube — Satistaotion  op  Judgment — Eictra- 
Offigial  False  Statement. — ^Upon  a  sale  under  foreclosure  it  is  no 
part  of  the  dxsty  of  the  sheriff  to  state  in  his  report  whether  the 
proeeeds  are  insufficient  to  make  the  payments  dirc^-tpd  or  the 
amount  of  any  deficiency;  and  an  eztra-cffieial  false  statement 
that  the  order  of  sale  and  decree  of  foreclosure  were  fully  satis- 
fted,  made  in  the  report  and  indorsed  upon  the  order,  does  not 
render  him   liable. 

Id. — Judgment  Cbeditob  not  Concluded — Amount  of  Defigienct. — 
The  judgment  creditor  is  not  concluded  by  such  report  from  having 
the  deficieney  computed  and  docketed  against  his  judgment  debtor 
after  the  sheriff's  retam  of  the  writ. 

Id. — Duty  of  Clebk — ^Bequest  of  Pabtt  Intebested. — It  is  not  the 
duty  of  the  clerk  to  ascertain  and  docket  the  deficiency  without 
any  request  so  to  do  from  the  party  interested  therein. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  Caanty  of  San  Francisco.  Prank  H.  Kerrigan, 
Jndga 

The  facts  are  stated  in  the  opinion  of  the  court 

Snlfiyan  &  Sullivan,  for  Appellants. 

W.  F.  Sawyer,  for  Bespondent 

HASBISON,  P.  J.— The  plaintiflf  seeks  by  this  action  to 
recover  damages  aUeged  to  have  been  sustained  by  reason  of 
the  failure  on  the  part  of  the  defendant  McDade  to  perform 
certain  acts  as  sheriff  of  the  city  and  county  of  San  Fran- 
cisco. The  other  defendants  are  sureties  upon  the  official 
bond  of  MeDade. 

In  an  action  in  the  superior  court  for  the  city  and  county 
of  San  Francisco  for  the  foreclosure  of  a  mortgage,  in  which 
the  Western  Loan  Association  was  plaintiff  and  Flavian  Van- 
derveken  et  aL  (including  (Jeorge  W.  Hooper,  the  plaintiff 
herein)  were  defendants,  judgment  was  rendered  that  the 
mortgaged  premises  be  sold  by  the  sheriff,  and  that  out  of 
the  proceeds  of  the  sale  he  pay  to  the  plaintiff  the  amount 
found  due  to  it  (specifying  said  amount),  and  that  out  of  the 
trarplus  after  making  such  payment,  if  any  there  should  be, 
he  should  pay  to  the  defendant  Hooper  the  sum  of  $659.88, 
or  so  much  thereof  as  the  balance  of  said  surplus  would  pay ; 
and  that  if  the  said  balance  should  be  insufficient  to  pay  said 
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amount  to  Hooper  the  sheriff  should  specify  the  amount  of 
such  deficiency  in  his  return  of  said  sale,  and  that  the  clerk 
docket  a  judgment  for  such  deficiency  against  the  other  de- 
fendants in  the  action,  and  that  Hooper  have  execution  there- 
for. An  order  of  sale  directed  to  the  sheriff  of  said  city  and 
county  of  San  Francisco,  was  delivered  to  the  defendant  Mc- 
Dade  as  such  sheriff,  attached  to  a  copy  of  said  judgment, 
in  which  he  was  directed  to  sell  the  said  lands  and  apply  the 
proceeds  of  the  said  sale  ''as  in  said  judgment  direct^,"  and 
to  make  and  file  his  report  of  said  sale  within  sixty  days  after 
his  receipt  thereof,  and  to  do  all  things  according  to  the  terms 
and  requirements  of  said  judgment  and  the  provisions  of  the 
statute  in  such  case  made  and  provided.  After  executing  this 
order  of  sale  the  sheriff  returned  the  same  to  the  clerk  of  the 
court  with  a  report  of  his  doings  indorsed  thereon,  in  which 
he  stated  that  he  had  sold  the  lands  for  an  amount  of  money 
sufficient,  after  deducting  his  fees  and  the  expenses  of  sale, 
to  pay  to  the  plaintiff  the  amount  directed  to  be  paid  to  it, 
and  that  he  had  applied  the  same  ''in  full  satisfaction  of  the 
annexed  order  of  sale  and  decree  of  foreclosure  as  will  more 
fully  appear  by  the  receipt  of  the  plaintiff's  attorney  in- 
dorsed thereon."  Indorsed  upon  the  order  of  sale  was  the 
receipt  of  the  plaintiff's  attorney  of  this  amount  of  money 
"in  fuU  satisfaction  of  the  within";  and  also  a  certificate  of 
the  sheriff  in  the  following  words,  viz.:  "I  hereby  certify 
that  I  have  this  17th  day  of  September,  1894,  returned  the 
within  order  of  sale  and  decree,  etc.,  fully  satisfied  at  the 
city  and  county  of  San  Francisco." 

The  plaintiff  claims  that  the  sheriff,  in  the  report  of  his 
sale  of  the  land,  falsely  and  in  violation  of  his  duty  as  sheriff 
certified  that  he  had  returned  the  order  of  sale  fully  satisfied ; 
and  that  his  failure  to  certify  in  said  return  that  the  pro- 
ceeds of  the  sale  were  insufficient  to  satisfy  the  judgment  in 
favor  of  Hooper,  and  his  failure  to  specify  the  amount  of 
such  deficiency,  were  in  violation  of  his  duty  as  such  sheriff, 
and  that  by  reason  thereof  no  judgment  for  any  deficiency 
was  docketed  against  the  other  defendants;  that  in  January, 
1896,  one  of  said  defendants  became  the  owner  of  certain  real 
property  in  San  Francisco,  and  that  a  deed  to  her  therefor 
was  recorded  on  February  14, 1896,  and  that  a  few  days  there- 
after the  property  was  sold  and  conveyed  by  said  defendant; 


736  HooPB  V.  MoDadb.  [1  Cal.  App. 

that  bad  the  sheriff  made  a  trafhfnl  and  proper  retam  upon 
such  order  of  sale,  and  specified  fhe  amount  of  the  deficiency 
of  the  proceeds  for  the  payment  of  the  judgment  in  favor  of 
Hooper,  the  latter  would  have  had  the  judgment  for  such 
deficiency  docketed  against  said  defendants,  and  would  have 
been  able  to  satisfy  the  same  out  of  the  property  subsequently 
conveyed  to  one  of  them  as  aforesaid;  that  the  said  defend- 
ants are  insolvent;  that  by  reason  of  the  aforesaid  violation 
of  his  duties  as  sheriff  in  making  a  false  return  of  said  order 
of  sale,  and  in  failing  to  specify  the  amount  of  the  deficiency 
judgment,  the  plaintiff  herein  has  sustained  damages  to  the 
extent  of  said  judgment.  Upon  the  trial  of  the  case  the  court 
held  in  aeeordance  with  the  aforesaid  claim  of  the  plaintiff, 
and  rendered  judgment  in  his  favor  for  the  sum  of  three 
hxmdFed  and  fifty  dollars — ^the  value  of  the  land  conveyed 
to  and  8old  by  the  other  defendant  in  February,  1896.  From 
ffau  judgment  flie  defendant  has  appealed. 

Althoui^  this  action  is  styled  by  counsel  an  action  against 
the  sheriff  for  a  false  return,  the  gravamen  of  the  plaintiff's 
eaaae  of  aetion  is  to  recover  damages  sustained  by  him  by 
reason  of  the  failure  or  neglect  of  the  sheriff  to  perform  an 
official  duly.  (See  Raker  v.  Bucher,  100  Cal.  214,  [34  Pac. 
654,  849].)  The  return  of  a  sheriff  to  a  writ  is  his  official 
statement  of  the  acts  done  by  him  under  the  writ  in  obedi- 
ence to  its  directions  and  in  conformity  with  the  require- 
ments of  law,  and  must  show  a  compliance  with  such  direc- 
tions and  requirements,  or  a  sufficient  reason  for  any  non- 
compliance either  in  whole  or  in  part  (Freeman  on  Exeeu- 
tions,  see.  85&.)  His  statement  or  sQence  with  reference  to 
any  fact  whieh  his  official  duties  do  not  require  him  to  make, 
or  his  opinkm  as  to  the  legal  effect  of  his  acts,  whether  cor- 
rect or  erroneous,  does  not  form  any  part  of  his  return,  and 
will  not  affect  the  rights  of  any  party  to  the  action;  and  if 
incorrect  or  erroneous  will  not  constitute  a  false  return.  The 
false  return  for  which  a  sheriff  is  liable  is  one  that  is  false  in 
fact  as  distinguished  from  a  correct  return  of  the  acts  actu- 
ally done  by  him,  though  in  violation  of  his  duty.  (See  Lemit 
V.  Mooring,  8  Ired.  (N.  C.)312.)  The  neglect  with  which  the 
sheriff  is  charged  in  this  action  is  his  failure  to  specify  in  his 
return  of  sale  the  amount  of  the  deficiency  of  the  proceeds 
thereof  to  satisfy  the  judgment  of  the  plaintiff  herein.    If 
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the  act  which  he  has  thus  neglected  or  omitted  to  perform  was 
a  part  of  hia  ofScial  duty,  and  the  plaintiff  has  sustained 
damage  by  reason  of  such  omission,  he  and  his  sureties  are 
liable  therefor.  If,  on  the  other  hand,  he  was  under  no  obli- 
gation to  perform  the  act  the  plaintiff  has  no  right  of  recov- 
ery. Whether  he  is  liable  by  reason  of  his  certificate  indorsed 
ax)on  the  order  of  sale  that  he  returned  the  same  fully  satis- 
fied, or  the  statement  in  his  report  that  by  reason  of  his  acts 
the  order  of  sale  and  decree  of  foreclosure  were  fully  satis- 
fied, depends  upon  whether  he  was  authorized  to  make  such 
certificate  or  determinatioii  of  that  question. 

The  duties  of  a  dieriff  are  defined  in  section  4176  of  the 
PoUtical  Code  to  be  to  ''  ... 

^'8.  Serve  all  process  and  notices  in  the  manner  provided 
by  law; 

^'9.  Certify  under  his  hand  upon  process  or  notices  the 
manner  and  time  of  service,  or,  if  he  fails  to  make  service, 
the  reasons  of  his  failure,  and  return  the  same  without  de- 
lay." 

By  section  4175  '^ process''  includes  all  writs,  summons, 
and  orders  of  courts  of  justice.  Section  684  of  the  Code  of 
Civil  Procedure  provides:  **When  the  judgment  requires  the 
sale  of  property,  the  same  may  be  enforced  by  a  writ  reciting 
such  judgment  or  the  material  parts  thereof,  and  directing 
the  proper  ofiicer  to  execute  the  judgment,  by  making  the  sale 
and  applying  the  proceeds  in  conformity  therewith." 

The  directions  statutory  to  a  sheriff  for  the  execution  of 
an  order  for  the  sale  of  property  in  satisfaction  of  a  lien 
thereon  and  his  corresponding  authority  and  duty  are  not  the 
same  as  those  prescribed  for  the  execution  of  a  money  judg- 
ment. In  the  latter  case  the  writ  of  execution  ''must  require 
the  sheriff  to  satisfy  the  judgment"  out  of  the  property  of 
the  judgment  debtor,  and  under  this  direction  he  has  author- 
ity to  take  any  property  of  the  debtor  within  his  bailiwick; 
and  by  virtue  of  this  fact  and  his  authority  to  ''satisfy"  the 
judgment  it  is  held  that  upon  his  return  that  he  had  "satis- 
fied" it  he  is  estopped  from  disputing  the  receipt  by  him  of 
the  money  called  for  in  the  judgment.  Under  an  order  of 
mle  like  the  one  in  the  present  case  the  authority  of  the  sheriff 
extends  only  to  making  a  sale  of  the  property  therein  de- 
scribed, and  the  pa3rment  of  the  proceeds  of  said  sale  "as  in 
I  GU.  App-47 
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said  judgment  directed/'  and  reporting  the  manner  and  time 
of  making  sncb  sale  and  payment.  Whether  by  such  pay- 
ment the  judgment  in  favor  of  those  to  whom  the  payment 
was  to  be  made  would  be  satisfied  is  to  be  determined  by  rules 
of  law  applicable  thereto,  and  not  by  the  opinion  or  state- 
ment of  the  sheriff.  It  must  be  held,  therefore,  that,  as  he 
was  not  clothed  with  any  authority  to  determine  this  ques- 
tion, his  statement  in  his  report  of  sale  in  reference  to  the 
satisfaction  of  the  judgment,  as  well  as  his  similar  indorse- 
ment on  the  order  of  sale,  was  extra-ofScial,  and  did  not  con- 
stitute a  violation  or  breach  of  his  official  duty,  or  have  any 
effect  on  the  rights  of  the  parties  to  the  action.  It  may  be 
added  that  the  si  ?ment  in  his  report  that  he  had  applied 
the  proceeds  of  the  sale  in  full  satisfaction  of  the  decree  of 
foreclosure  **as  will  more  fully  appear  by  the  receipt  of  the 
plaintiff's  attorney  indorsed  thereon"  shows  by  this  refer- 
ence that  he  did  not  intend  to  include  the  judgment  in  favor 
of  Hooper,  since  the  plaintiff's  attorney  had  no  authority  to 
acknowledge  satisfaction  of  the  judgment  in  his  favor. 

There  is  no  statutory  provision  requiring  the  sheriff  to 
state  in  his  report  whether  the  proceeds  of  the  sale  were 
insufficient  to  make  the  payments  therein  directed,  and  if  so 
the  amount  of  such  deficiency ;  and  in  the  absence  of  such  pro- 
vision his  failure  to  make  such  statement  cannot  be  r^arded 
as  a  breach  of  his  official  duty.  Such  fact  cannot  be  ascer- 
tained until  after  he  has  executed  the  writ  by  a  sale  of  the 
property  and  made  the  application  of  the  proceeds  thereof, 
and  forms  no  part  of  his  report  of  the  facts  touching  the  time 
and  manner  of  its  execution*  The  ascertainment  whether 
there  is  a  deficiency,  as  well  as  its  amount,  is  a  mere  matter 
of  clerical  computation  to  be  made  after  the  sheriff  has  re- 
turned the  writ,  and  in  the  absenee  of  statutory  authority 
cannot  be  imposed  upon  him  as  a  part  of  his  ministerial 
duties  in  executing  the  writ 

The  failure  of  the  sheriff  to  state  in  his  report  that  the 
proceeds  of  the  sale  were  insufficient  to  pay  to  Hooper  any 
portion  of  the  judgment  in  his  favor,  and  to  specify  the 
amount  of  such  deficiency,  did  not  preclude  Hooper  from 
having  such  deficiency  docketed  against  his  judgment  debtor. 
The  right  of  a  judgment  creditor  to  have  a  judgment  docketed 
for  a  deficiency  is  not  oonduded  by  the  sheriff's  failure  to 
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state  that  there  is  a  deficiency  if  it  appears  from  the  facts  set 
forth  in  his  report  that  such  deficiency  exists.  Nor  is  the 
party  entitled  to  a  judgment  for  a  deficiency  bound  by  the 
amount  which  the  sheriff  may  specify  in  his  return.  Eveo 
if  it  be  the  fact,  as  stated  by  the  plaintiff  in  his  complaint, 
that  if  McDade  had  specified  the  deficiency  in  his  return  he 
would  have  had  a  judgment  therefor  docketed  against  his 
judgment  debtor,  it  does  not  follow  that  it  was  a  part  of  the 
sheriff's  ofScial  duty  to  specify  such  deficiency.  The  plain- 
tiff does  not  state  that  such  docketing  would  have  been  made 
without  his  application  therefor ;  and  as  he  knew  that  he  had 
received  none  of  the  proceeds  of  the  sale  he  was  thus  informed 
that  there  was  a  deficiency  for  which  he  was  entitied  to  have 
a  judgment  docketed.  There  is  no  provision  of  law  which 
makes  it  the  duty  of  the  clerk,  when  the  sheriff  files  the  report 
of  his  sale  showing  a  deficiency  of  proceeds,  to  docket  a  judg- 
ment for  such  deficiency  without  any  request  so  to  do  from 
the  party  interested.  Section  726  of  the  Code  of  Civil  Pro- 
cedure, as  it  read  at  the  time  of  these  transactions,  declared 
"If  it  appear  from  the  sheriff's  return,  or  from  the  commis- 
sioner's report,  that  the  proceeds  are  insufficient,  and  a  balance 
still  remains  due,  judgment  must  then  be  docketed  ...  for 
such  balance  against  the  defoidant  or  defendants  personally 
liable  for  the  debt,  and  it  becomes  a  lien  on  the  real  estate  of 
such  judgment  debtor,  as  in  other  cases  in  which  execution 
may  be  issued."  The  same  provision  was  contained  in  section 
246  of  the  old  Practice  Act;  and  in  Levittan  v.  Swan,  33  Cal. 
480,  the  court  said:  ''Of  what  the  judgment  in  a  foreclosure 
case  shall  consist  is  declared  in  the  two  hundred  and  forty- 
mxth  section  of  the  Practice  Act  All  that  it  needs  or  should 
contain  is  a  statement  of  the  amount  due  tiie  i^fl^^t'ff, — the 
designation  of  the  defendants  who  are  personally  liable  for 
the  payment  of  the  debt,  and  a  direction  that  the  mortgaged 
premises,  or  so  much  thereof  as  may  be  necessary,  be  sold 
according  to  law,  and  the  proceeds  applied  to  the  payment 
of  the  expenses  of  the  sale,  the  costs  of  the  action  and  the 
debt.  Nothing  further  is  required.  All  else  is  ministerial 
and  is  expressly  regulated  by  the  statute,  which  is  not  made 
clearer  or  more  binding  by  being  copied  into  the  judgment. 
...  If  it  appears  from  his  report  that  the  amount  due  the 
plaintiff  has  not  been  fully  paid  by  the  sale  the  clerk  then 
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dockets  the  judgment  for  the  balance  due  against  those  de- 
fendants named  in  the  judgment  as  being  personally  liable 
for  the  payment  of  the  debt  without  any  order  from  the 
court"  Hie  judgment  creditor  may  at  any  time  present  to 
the  clerk  or  to  tbe  court  the  sheriff's  report,  showing  that  it 
appears  therefrom  that  the  judgment  has  not  been  fully  satis- 
fied, and  procure  from  that  officer  an  entry  docketing  a  judg- 
ment for  the  deficiency.  That  a  deficiency  in  the  present  case 
did  exist  in  fayor  of  Hooper  appears  upon  the  face  of  the 
sheriff's  return  when  read  in  connection  with  the  order  of 
sale  and  the  judgment  to  which  it  is  attached,  and  it  was  in 
the  power  of  the  plaintiff  at  any  time  after  the  return  was 
filed  to  haye  a  judgment  therefor  dodceted.  Instead  of  mak- 
ing an  application  therefor  it  appears  by  his  complaint  that 
he  did  not  ascertain  the  character  of  the  return  until  nearly 
eighteen  months  after  it  had  been  filed  with  the  clerk. 
The  judgment  is  reversed. 

Cooper,  J.,  and  Hall,  J^  eoncurred, 

A  petition  for  a  rehearing  of  this  canse  was  denied  bj  the 
district  court  of  appeal  on  November  IS,  1905. 


[No.  188.    Fint  Appellate  IMMriet— October  14,  1905.) 

In  the  Matter  of  the  Estate  of  ANGELIA  S.  SCOTT,  De- 
ceased. G.  M.  GEERISH,  and  FRANK  OASCIA,  Bx- 
ecutors,  Appellants,  v.  MOBTIMEB  S.  CHAID&SS- 
LAIN,  RACHAEL  JOHONNOTT,  C.  S.  TILTON,  ^- 
•entoBB,  and  EUOBNB  WOBMBLL  et  aL,  Bespondsnts. 

BflTATM  OF  DvojjUD  Pbsons — Sbrlimxnt  or  AooounT  or  KuyUUTOBB 
— EzpxNSZ  nr  Obtaikino  Pbobais— Oomxsr  of  Wmir— Bavixw  up- 
on Apral. — ^Upon  appeal  from  a  daoree  MfcUing  the  a^*ftft^«tf  of 
seooton,  the  qnestion  whether  the  exeestozs  properllf  ineunod 
itenw  of  disbnnement  set  forth  in  thdr  aeeonnts  hi  obtahdng 
probate  of  the  win  in  esse  of  a  eontest  thereof  wu  to  be  deter- 
nined  by  the  oonrt  npon  the  evidence  before  it;  and  when  the 
•ndenoe  is  not  set  forth  in  the  record  upon  appeal  error  is  net 
to  be  presiuned,  and  it  cannot  be  said  that  the  coun  ocuvi  !■ 
refusing  to  aUow  them  as  a  eharge  against  the  estatu 
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Id. — CoNSTBUonoN  of  Gods— Allowance  of  Oosts — ^DiSGREnuiif. — 
Section  1720  of  tbe  Code  of  CSril  Procedure  relates  onlj  to  eoffts 
ineurred  in  the  appellate  eonrty  and  does  not  import  that  this 
court  has  discretion  to  allow  cents  that  the  lower  court  had  dia- 
eretioii  to  disallow. 

iB.— Refusal  of  Devisees  and  LioAnEBS  to  Ooxtbibutb.— The  fact  that 
some  of  the  devisees  and  legatees  refused  to  contribute  to  the 
expenses  of  the  contest  of  the  will  fomishcB  no  legal  reason  for 
this  court's  interfering  with  the  order  in  the  absence  of  any 
riiowing  that  those  who  refused  to  contribnte  would  not  have 
received  more  if  the  will  had  been  denied  probata. 

IB^— iMPBOPEa  Use  of  Fumdb— GHAaa  of  Ihtebebt.— Tbe  court  prop- 
erly charged  interest  at  tbe  legal  rate  on  funds  dnwB  from  bank 
l^  the  ezeentors  and  improperly  disbursad  in  paTiiieat  of  itens  in 
the  account  which  were  disallowed  by  tbo  ooort  aad  wUeh  axo  not 
properly  before  this  court  for  rofisw. 

Id. — Balis  of  Piusonal  PBOFEBfrr  wishoxtt  Oedeb  of  Ooubt— 8ub- 
OHAEGE  of  Valttb  AT  TxME  OF  Sale. — ^Whore  the  ezeeutors  sold 
cooperage  at  private  sale  at  a  price  in  eoBeess  of  the  amount 
appraised  without  any  order  of  court  or  nodce  of  sale  or  order 
eoaflrming  the  sale,  their  accounts  showi&g  saks  at  the  appraised 
value  were  propoi^  surcharged  with  what  was  sbown  to  be  the 
excess  in  actual  value  at  the  tuns  of  the  sales,  without  regard  to 
the  amount  of  excess  receivod. 

lo. — ^Attoenets'  Fees — ^Demkteion  axd  JMOMMkam  a  Auawahob— 
Bkflotkent  of  SEV3UL  Atio&neys  bt  Several  Ezeodtobs. — 
Where  the  court  allowad  an  aggregate  sum  to  be  drawn  from  court 
by  thzoe  exeeutots  to  pay  attomer,^'  fees,  without  direction  as  to 
apportionment  between  attorneys  employed  by  two  of  them  and 
an  attorney  employed  by  the  third,  the  eoort  upon  final  settlement 
of  the  accounts  had  power  to  deduct  an  allowanee  from  the  amount 
paid  to  the  former  and  to  increase  the  allowance  made  to  the 
exeeutoro  for  the  latter.  This  on^  affects  the  settlement  of  the 
esseotocs'  accounts;  and  cannot  oonduda  the  attomeys,  for  the 
value  of  whose  services  the  enssutor  sr  admtnislrater  employing 
thsm  is  peEsonaDy  Babls. 

Id.— CoHsoscFonDN  of  Om— Powbbs  of  MuimiTi^  Ooattou  1IS6  of 
the  Oode  of  Civil  Procedure,  providing  that  ''where  there  are 
more  than  two  executors  or  administrators  the  act  of  a  majority 
is  valid,"  does  not  import  that  the  majority  can  deprive  the  re- 
maining exseotor  or  administrator  of  the  ssristsnoe  i^d  adviee  of 
eounseL 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  settling  the  final  accounts  of 
executors.    J-  V.  Coflfey,  Jud^. 

Tho  fMte  n%  itaiad  in  tkt  opiBitii  6<  tkt 
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A.  E.  Bolton,  and  Philip  G.  Gkdpin,  for  Appellants. 

Houghton  &  Houghton,  for  Mortimer  S.  Chamberlain  and 
Kachael  Johonnott,  Respondents. 

John  B.  Gartland,  for  C.  S.  Tilton,  Ezeentor,  Bespondent. 

Louis  Seidenbei^,  and  B.  P.  Clement,  for  Eugene  Wonn^ 

et  al.y  Respondents. 

COOPER,  J. — ^This  is  an  appeal  by  the  ezecators  frc»n  por- 
tions of  the  decree  settling  their  accounts  and  disallowing  cer- 
tain items  therein. 

1.  The  first  item  disallowed  by  the  court  is  ^'Expenses  of 
contest  in  the  probate  of  will  of  Angelia  B.  Scott,  deceased, 
$1,681.63." 

Under  the  heading  '^Disbursements  by  Executors'*  are  set 
forth  in  the  accounts  several  items,  aggregating  $1,686.13, 
claimed  to  have  been  incurred  for  expenses  in  establishing 
the  validity  of  the  wilL  Upon  the  hearing  at  the  settlement 
of  the  accounts  the  court  made  the  following  finding  of  fact 
in  reference  to  these  items: — 

''I  find  that  the  items  on  th::  credit  side  of  the  second  an- 
nual account,  amounting  to  ths  sum  of  $1,686.18,  including 
$1,560  drawn  from  the  bank  to  pay  the  expenses  of  defer  d- 
ing  the  will  upon  the  contest  for  its  admission  to  probate,  are 
an  improper  credit,  and  ought  not  to  be  allowed  excepting 
the  item,  'January  IS,  1899,  by  publication  notice  of  the  time 
and  place  for  proof  of  the  wHl,  $4.50,'  which  is  aDowedL 
Total  amount  disallowed  on  this  item,  $1,681.63. 

'^And  as  the  executors  did,  on  the  11th  day  of  June,  1901, 
without  any  order  of  court,  draw  from  the  funds  of  the  estate 
deposited  in  the  Donohoe-Kelly  Banking  Company's  bank 
the  sum  of  $1,560,  which  sum  was  used  by  said  executors  iib 
part  payment  of  the  above  disallowed  items  of  costs,  said  ex- 
ecutors must  be  charged  with  interest  on  said  amount  of  $1,560 
at  the  rate  of  seven  per  cent  per  annum  from  the  11th  day 
of  June,  1901,  to  the  time  of  the  payment  of  said  mon^ 
back  into  the  estate,  or  until  the  same  is  deposited  in  ths 
Donohoe-Kelly  Banking  Company's  bank  to  the  credit  of  the 
executors  of  said  estate." 

In  the  decree  settling  the  s^id  accounts  the  ooort  disalle^psd 
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the  above  items,  and  surcharged  the  accounts  with  their 
amount. 

The  facts  connected  with  the  above  item  of  fifteen  hundred 
and  sixty  dollars  are  as  follows,  viz. :  In  order  to  raise  money 
to  meet  the  expenses  to  be  incurred  in  defending  the  will 
against  the  contest  for  its  probate,  certain  devisees  advanced 
that  amount  of  money  for  such  expenses,  and,  as  shown  by  the 
finding,  on  the  eleventh  day  of  June,  1901,  the  executors  with- 
drew this  amount  from  the  funds  of  the  estate  deposited  in 
the  bank,  apparently  for  the  purpose  of  reimbursing  the  said 
devisees,  and  credited  themselves  in  their  account  with  the 
payments  of  the  items  of  expense.  The  mention  of  the  trans- 
action in  the  finding  is  relevant  only  for  the  purpose  of  fixing 
the  amount  which  the  executors  are  required  to  return  to  the 
estate,  and  the  date  from  which  interest  thereon  is  to  be  paid 
by  them. 

The  executors  have  not  specified  any  particulars  in  which 
the  evidence  before  the  court  was  insufficient  to  justify  the 
above  finding  of  fact,  and  it  does  not  appear  from  the  biU  of 
exceptions  that  they  took  or  had  entered  of  record  any  excep- 
tion to  the  order  of  the  court  in  disallowing  said  items. 
Neither  is  there  any  evidence  in  the  bill  of  exceptions  which 
in  any  way  illustrates  the  character  of  those  expenses;  and 
the  items  which  form  by  far  the  greater  part  of  the  amount 
disallowed  by  the  court  are  not  by  their  terms  as  set  forth  in 
the  account  prima  facie  of  such  a  character  as  would  require 
the  court  to  allow  them  as  a  charge  against  the  estate. 

Whether  the  executors  properly  incurred  the  items  of  ex- 
pense set  forth  in  their  account  in  obtaining  probate  of  the 
will  was  to  be  determined  by  the  court  upon  the  evidence 
before  it  in  reference  thereto.  Error  is  not  to  be  presumed, 
and  in  the  absence  of  the  evidence  before  it  we  cannot  say 
that  the  superior  court  erred  in  refusing  to  allow  them  as  a 
charge  against  the  estate. 

Appellants  contend  that  section  1720  of  the  Code  of  CSvil 
Procedure  authorizes  this  court  to  allow  and  order  paid  the 
costs  incurred  during  the  contest.  The  section,  as  to  this 
court,  refers  to  costs  incurred  here  or  by  reason  of  the  appeal. 
It  does  not  mean  that  this  court  has  discretion  to  allow  costs 
that  the  loxrer  court  had  discretion  to  disallow.  The  fact  that 
of  the  devisess  and  legatees  refused  to  eontribate  to  the 
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expenses  of  the  contest  furnishes  no  legal  reason  for  interfer- 
ing with  the  order.  It  may  be  that  the  devisees  who  did  con- 
tribute  are  the  ones  to  whom  most  of  the  property  is  devised 
or  bequeathed,  and  that  those  who  refused  to  contribute  would 
have  received  more  if  the  will  had  been  denied  probate. 

2.  Appellants  claim  that  the  court  erred  in  surcharging 
the  executors  with  interest  on  sums  amounting  to  two  hun- 
dred and  thirty  dollars  drawn  out  of  the  bank  for  the  pur- 
pose of  paying  a  bookkeeper  for  the  estate.  The  court  found 
that  two  hundred  and  thirty  dollars  had  been  drawn,  without 
any  order  of  court,  from  the  funds  of  the  estate  in  the 
Donohoe-Kelly  Banking  Company's  Bank,  and  paid  to  Mc- 
Gk)wan  as  bookkeeper,  and  that  ''such  amount  was  improp- 
erly paid,  is  hereby  disallowed,  and  the  executors  must  be 
charged  with  interest  on  the  several  sums  drawn  out  of  said 
bank  ...  at  seven  per  cent  per  annum  for  the  respective 
times  said  checks  were  drawn  to  the  time  of  the  payment  of 
said  money  back  into  the  estate." 

The  finding  of  the  court  that  the  mon^  was  improperly 
paid  is  not  questioned.  The  amount  of  interest  charged  is 
not  computed  nor  stated ;  but  conceding  that  the  money,  upon 
which  the  interest  was  chained,  was  improperly  used  by  the 
executors,  they  are  responsible  for  interest  on  it  at  the  legal 
rate.  The  question  as  to  whether  or  not  the  executors  had 
the  right  to  employ  and  pay  the  bookkeeper  out  of  the  funds 
of  the  estate  is  not  before  us. 

3.  The  next  contention  is  that  the  court  erred  in  surcha^- 
ing  the  accounts  with  $836.88,  the  excess  in  value  of  235,043 
gallons  of  redwood  cooperage  over  the  amount  returned  in 
the  account.  The  finding  of  the  court  as  to  this  item  is  as 
foUows:  ''The  number  of  gallons  of  redwood  cooperage  sold 
and  accounted  for  in  this  account  is  235,043.  The  redwood 
ctooperage  was  appraised  in  the  inventory  filed  by  the  execu- 
tors on  the  9th  of  May,  1900,  at  %c  per  gallon.  The  execu- 
tors sold  the  greater  part  of  said  cooperage  at  '^q  per  gallon, 
selling  some  in  excess  of  that  amount,  and  some  at  %c  per 
gallon,  in  various  lots  from  time  to  time,  without  having 
obtained  any  order  of  the  court  for  that  purpose,  and  said 
sales  were  made  at  private  sale  without  any  notice  of  sale 
being  given,  and  no  return  of  sales  of  redwood  cooperage  has 
ever  been  made  to  this  court;  and  no  order  his  heretofore 
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been  made  conflnning  said  sales.  The  value  of  saeh  cooper- 
age at  the  time  of  sales  being  %c  per  gallon^  the  executors  are 
to  be  chaiged  with  this  cooperage  at  that  price  and  credited 
with  the  total  amount  of  sales  accounted  for  in  said  accounts. 

''The  executors  are  therefore  to  be  charged  with  $2,056.62 
less  $1,219.75,  which  is  the  amount  of  said  cooperage  ac- 
counted for  as  sold,  leaving  a  balance  of  $836.88,  with  which 
the  executors  should  be  charged." 

After  a  careful  examination  we  are  of  opinion  that  the 
evidence  supports  this  finding.  No  order  of  sale  was  obtained 
before  selling  the  cooperage.  The  sales  were  made  without 
legal  notice,  and  no  returns  of  sales  made  except  in  the  ac- 
counts. The  accounts  do  not  give  the  names  of  all  the  vari- 
ous purchasers,  and  it  was  only  by  the  diligence  of  the  re- 
spondent's counsel  that  most  of  them  were  found.  It  was 
shown,  contrary  to  the  accounts,  that  many  sales  were  made 
in  excess  of  one  half  cent  per  gallon  as  stated  in  the  accounts. 

The  witness  Oarpy  testified  that  he  had  been  engaged  for 
twenty-five  years  in  the  wine  business;  that  he  had  seen  the 
cooperage,  knew  the  value  of  that  kind  of  cooperage,  and 
had  had  a  great  deal  of  experience  in  buying  and  selling  that 
kind  of  property;  that  in  his  opinion  the  cooperage  would 
sell  for  three  quarters  of  a  cent  per  gallon.  The  court  found, 
and  the  evidence  shows,  that  several  sales  were  made  at  seven 
eighths  of  a  cent  per  gallon  and  one  at  two  thirds  of  a  cent 
per  gallon.  The  executors  admitted  that  they  had  made  sales 
in  excess  of  one  half  of  a  cent  per  gallon  in  the  face  of  their 
verified  accounts  showing  all  sales  at  one  half  of  a  cent 

By  selling  the  cooperage  at  private  sale  without  an  order 
of  court,  the  executors  became  resx)onsible  to  the  estate  for 
its  value.  {In  re  Radavich,  74  CaL  538,  [5  Am.  St  Bep.  466, 
16  Pac.  321].) 

If  the  sales  had  been  made  for  the  full  value  of  the  prop- 
erty and  the  accounts  had  shown  such  sales  correctly,  giving 
the  date  of  sale  and  the  name  of  the  purchaser  in  each  sepa- 
rate case,  the  question  would  be  different 

We  do  not  attach  much  importance  to  appellant's  conten- 
tion that  it  is  not  shown  that  more  money  was  received  for 
the  total  cooperage  sold  than  stated  in  the  accounts.  It  might 
have  been  very  difScult  for  the  parties  contesting  the  accounts 
to  make  such  proof;  and  even  conceding  that  the  total  amount 
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of  money  received  for  cooperage  is  credited  to  the  estate  in 
the  aeoonnts,  the  executors  having  sold  without  an  order  of 
court  are  responsible  for  the  value  of  the  property  sold. 

4.  Finally  it  is  claimed  that  the  court  erred  in  making  an 
order  deducting  from  the  item  of  forty-seven  hundred  and 
fifty  dollars  paid  as  attorneys'  fees  to  Gal  pin  &  Bolton  the 
sum  of  seven  hundred  and  fifty  dollars. 

The  executors  had  drawn  from  the  bank,  by  order  of  court, 
long  before  the  account  was  settled  the  sum  of  five  thousand 
dollars  to  be  applied  as  attorneys'  fees.  The  court  did  not 
direct,  and  in  fact  had  no  right  to  direct,  the  manner  in 
which  the  five  thousand  doUars  should  be  apportioned  between 
the  attorneys.  The  two  executors,  however,  who  received  the 
inon^,  paid  forty-seven  hundred  and  fifty  dollars  of  it  to 
their  own  attorneys,  Messrs.  Oalpin  &  Bolton,  and  two  hun- 
dred and  fifty  dollars  to  the  attorney  of  the  other  executor, 
before  any  order  had  been  made  allowing  attorneys'  fees  to 
either  of  the  executors.  The  executors,  although  represented 
by  different  attorneys,  filed  their  accounts  jointly,  in  which 
Lh^  ask  that  the  court  allow  them  seventy-five  hundred  dol- 
lars as  attorneys'  fees  for  Messrs.  Galpin  &  Bolton,  who  rep- 
resented two  executors,  Garcia  and  Gerriah,  and  two  thou- 
sand dollars  as  attorneys'  fees  for  John  B.  Gartland,  who 
represented  and  advised  Tilton,  the  other  executor.  The 
court,  in  effect,  found  that  the  two  executors  who  employed 
Messrs.  Galpin  &  Bolton  were  entitled  to  be  allowed  four  thou- 
sand dollars  as  the  reasonable  attorneys'  fees  incurred  by 
them,  and  that  the  executor  who  employed  Mr.  Gartland  was 
entitled  to  one  thousand  dollars  as  the  amount  of  reasonable 
attorneys'  fees  incurred  by  him.  The  total  amount  allowed 
was  five  thousand  dollars;  and  it  makes  no  difference  to  the 
executors  as  representatives  of  the  estate  as  to  whom  it  is 
paid.  The  rule  is  well  settled  that  attorneys'  fees  are  not  a 
claim  by  the  attorney  against  the  estate.  The  administrator 
or  executor  must  be  allowed  reasonable  attorneys'  fees  paid 
or  incurred  in  the  necessary  management  of  the  estate,  but 
such  attorneys'  fees  are  allowed  to  the  administrator  or  ex- 
ecutor, and  not  to  the  attorney.  {McKee  v.  Soher,  138  Cal. 
370,  [71  Pac.  438,  649],  and  cases  cited.) 

The  executor  or  administrator  is  personally  liable  to  the 
attorn^  employed  by  him  for  the  reasonable  vahie  of  the 
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nrviceB  of  such  attorney,  regardless  of  the  amount  allowed 
by  the  probate  court,  the  probate  court  not  having  power  to 
adjudicate  between  the  attorney  and  the  executor  or  admin- 
istrator as  to  the  ajimant  of  the  fee.  {Briggs  v.  Breen,  123 
CaL  660,  [56  Pac  683,  686].)  Therefore  the  order  made  in 
tins  case  does  not  conclude  the  attorneys  as  to  the  amount 
of  their  respective  fees.  The  executors,  in  their  official  ca- 
pacity, have  no  interest  in  settling  the  controversy  between 
them.  The  effect  of  the  appeal  as  to  the  executors  repre- 
sented by  Gkdpin  ft  Bolton  is  that  the  court  did  not  allow  a 
soffieient  sum  to  eover  the  reasonable  attorneys'  fees  incurred 
l^  them.  If  they  are  liable  in  excess  of  the  amount  allowed 
them  by  the  court  they  may  be  unfortunate,  but  there  is  no 
contention  here  that  the  amount  of  fees  allowed  by  the  pro- 
bate court  was  too  small.  While  the  court  had  no  power  to 
fix  and  apportion  the  attorneys'  fees,  it  did  have  the  power 
to  allow  the  executors  represented  by  Messrs.  Oalpin  &  Bolton 
four  thousand  dollars  incurred  as  attorneys'  fees,  and  the 
executor  represented  by  Oartland  one  thousand  dollars  in- 
curred as  attorneys'  fees. 

Taking  the  accounts,  the  decree  and  the  findings  together, 
we  hold  this  to  be  the  effect  of  the  decree  and  order  as  to 
attorneys'  fees. 

In  Estate  of  Brignole,  133  CaL  163,  [65  Pac.  294],  in  the 
final  settlement  the  court  below  allowed  seven  hundred  and 
fifty  dollars  on  account  of  legal  services  rendered  two  of  the 
executors,  and  the  same  amount  to  the  third  executor,  who 
had  not  employed  the  same  attorney.    The  order  was  affirmed. 

In  Estate  of  Dudley,  123  Cal.  256,  [55  Pac.  897],  it  was 
held  that  where  two  sisters  were  jointly  administratrices  of 
an  estate,  and  unfriendly,  each  employing  different  attom^s, 
the  trial  court  properly  allowed  to  each  a  reasonable  sum  as 
attorneys'  fees. 

In  In  re  Delaphine's  Estate,  3  N.  Y.  Supp.  202,  it  was  held 
that  where  two  executors  each  employed  an  attorney  each 
was  entitled  to  be  reimbursed  for  his  attorney's  fees  incurred 
in  good  faith.  The  court  said:  ''The  deceased  person  must 
be  held  to  have  contemplated,  not  only  the  possibility  of  dif- 
teences  of  opinion  among  his  executors,  but  the  extreme 
probability  that  such  differences  would  arise.  In  such  an 
event  it  surely  cannot  be  held  that  one  shall  submit  to  the 
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other;  that  he  shall  suborcBnate  to  the  other  his  own  honest 
conception  of  a  proper  line  of  "poUisy  and  official  duty.  There 
can  be  no  doubt,  either,  but  that  it  is  the  plain  duty  of  the 
executors  to  honestly  strain  after  harmony  in  all  respects 
affecting  the  welfare  of  the  estate.  On  such  appearing  to  be 
the  history  of  their  official  acts,  there  can  be  no  difficulty  in 
disposing  of  any  question  of  the  expense  of  their  administra- 
tion. .  .  .  After  qualification  they  would  stand  equal  before 
the  law,  and  in  the  preeise  attitude  that  the  deceased  wished 
and  expected  when  he  named  them  in  the  will ;  and  eroept  for 
misconduct  they  could  not  be  removed,  nor  their  powers,  as 
set  out  in  their  letters  of  appointment — ^the  will — be  limited 
or  restricted.  .  .  . 

''Both  executors  were  entitled  to  the  assistance  of  good 
lawyers.  They  employed  them,  and  promised,  under  the  obli- 
gations of  a  lawful  contract,  to  pay  them  proper  compensa- 
tion, and  such  compensation  has  been  ascertained,  and  th^ 
have  been  paid.  The  sums  so  paid  in  this  case  appear  to  have 
been  fully  earned,  and  whether  really  the  services  of  either  or 
both  the  attorneys  for  the  respective  executors  were  or  were 
not  beneficial  to  the  estate  does  not  signify  on  the  question 
under  consideraticm.  .  .  . 

''I  have  no  difficulty  in  holding  .  .  .  that  they  are  each 
entitled  to  be  reimbursed  out  of  this  estate  for  the  sums  paid 
by  them  respectively  to  their  respective  attorneys." 

If  appellants'  contention  in  this  case  be  correct,  then  two 
of  three,  or  three  of  five,  executors  could  entirely  ignore  the 
minority,  and  not  even  allow  such  minority  the  assistance  of 
counsel.  If  three  executors  should  each  honestly  differ  with 
the  others,  and  each  employ  counsel  of  his  own  selection, 
which  one  would  be  entitled  to  his  attorneys'  feesf  It  is  true 
that  in  such  cases  the  estate  may  be  put  to  more  expense  for 
attorneys'  fees,  but  that  was  for  the  deceased  to  consider  in 
making  his  wilL  Certainly  a  testator  who  appoints  three 
friends  in  whose  judgment  and  integrity  he  confides  does  not 
intend  that  one  of  them  shall  be  ignored  and  denied  costs 
which  are  allowed  to  the  others. 

Counsel  for  appeQants  rely  on  section  1355  of  the  Code  of 
Civil  Procedure  which  provides  that  ''where  there  are  more 
than  two  executors  or  administrators,  the  act  of  a  majority  is 
valid."    The  language  quoted  refers  to  fke  acts  under  tiie 
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willy  or  in  relation  to  the  tnust,  as  is  shown  by  reading  the 
entire  section.    It  does  not  mean  that  the  act  of  the  majority 
can  deprive  one  of  the  executors  or  administrators  of  the  as- 
gistance  and  advice  of  counseL 
The  order  allowing  the  accounts  is  afBrmed  in  all  respects. 

Harrison,  P.  J.,  and  Hall,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  November  13,  1905. 


[No.  64.    ThM  Appellate  District— Oetober  14,   1905.] 

PHILIP  WOLP  ft  CO-,  Appellants,  v.  KING  ft  8TAERETT, 

Bespondents. 

OONTR^OTB — ^LBTTEBS — ^FBOPOSAL    AND    G0MSSN^--QxnB8T]DH    COT    JjJlW. — 

It  is  a  qnestion  of  law  for  the  eoart  whether  letters  eonstitute  a 
eontraet  between  the  parties.  In  order  to  constitute  a  binding  eon- 
traet  thereby  there  mnst  be  a  proposal  sqnarelj  assented  to  by  an 
nnquAMed  aeeeptanee.  A  qualified  aeeeptanee,  varying  in  tsnns 
from  those  proposed,  is  a  rejection  of  the  proposal,  and  eonfftitntes 
a  new  proposal;  and  there  is  no  contrast  where  there  is  a  lack 
Oif  mntna!  consent  by  agreement  '*upon  the  same  thing  in  the 


APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County  and  from  an  order  denying  a  new  triaL  A. 
G.  Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  fba  oourt 

A.  H^ynemann,  and  W.  F.  Cowan,  for  Appeilantai 

Butts  ft  Weske,  for  Respondents. 

CHIPMAN,  P.  J. — ^Action  to  recover  damages  for  the 
breach  of  an  alleged  contract  for  the  sale  of  hops  by  de- 
fendants to  plaintiffs.  The  court  found  that  no  contract  was 
entered  into  between  the  parties,  as  alleged  in  the  complaint, 
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or  at  all,  and  defendants  had  judgment.  Plaintiffs  appeal 
from  the  judgment  and  from  the  order  denying  their  motion 
for  a  new  trial. 

The  judgment  of  this  court  entered  on  September  30,  1905, 
was  vacated  and  set  aside  for  the  reasons  that,  upon  sugges- 
tion of  diminution  of  the  record  made  before  submission  of 
the  cause,  but  not  called  to  the  attention  of  the  court  when 
the  opinion  was  being  written,  the  notice  of  intention  to  move 
for  a  new  trial  was  shown  to  have  been  duly  served,  the 
motion  for  a  new  trial  duly  heard  and  denied  by  the  court, 
and  that  the  appeal  was  taken  within  sixty  days  after  judg- 
ment was  rendered.  It  therefore  becomes  unnecessary  to  con- 
sider the  points  made  by  respondent  based  upon  the  nonap- 
pearance of  the  foregoing  facts. 

The  sole  question  in  the  case  is,  as  suggested  by  appellants 
in  their  reply  brief  (now  before  this  court,  but  which  was 
not  in  the  record  when  cause  was  submitted  on  the  August 
calendar  of  this  court,  although  claimed  by  appellants  to  have 
been  filed  with  the  supreme  court  on  April  4,  1905) :  Did 
the  correspondence  between  the  parties  constitute  a  contract  f 

On  May  22,  1903,  plaintiffis  wrote  defendants  (who  are 
hop-growers)  offering  fifteen  cents  per  pound  for  twenty 
thousand  pounds  of  hops  in  advance  of  the  harvest.  On  May 
28th  defendants  replied,  saying  among  other  things  not  mate- 
rial: "We  have  concluded  to  accept  your  offer,  provided  you 
will  put  up  one  thousand  dollars  cash  inside  of  thirty  days, 
without  interest,  and  the  balance  when  the  hops  are  in  bale." 
On  May  29th  plaintifb  replied:  "We  have  your  favor  of 
yesterday  and  now  note  that  you  accept  our  offer  of  15c  for 
20,000  pounds  of  your  coining  crop,  and  for  which  inclose 
contracts  which  sign  and  return  one  of  them  to  us.  This  is 
the  same  form  of  agreement  £gned  by  the  various  Santa  Rosa 
growers  when  [wham  is  doubtless  meant]  we  have  contracted 
with.  As  to  l^e  freight,  will  arrange  the  same  as  we  did 
with  our  last  purchase.  The  $1,000  is  ready  whenever  and 
how  you  may  want  it,  and  free  from  interest."  On  June  2d 
one  of  the  defendants  replied:  "The  contract  does  not  suit 
Mr.  Starrett  [the  other  defendant].  He  wiU  be  down  in  a 
week  or  ten  days  and  arrange  matters  with  you."  Mr.  Star- 
rett called  at  plaintifb'  office  on  July  2d  and  talked  the  mat- 
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ter  over  with  plaintiffs,  but  no  agreement  was  reached  then 
or  at  any  other  time,  except  as  may  be  derived  from  the  above 
correspondence. 

In  the  case  of  Wrisien  v.  Bowles,  82  Cal.  84,  [22  Pac.  1136], 
the  court  dealt  with  the  principles  governing  contracts  en- 
tered into  by  correspondence.  Briefly  summarized,  these  prin- 
ciples are :  That  it  is  for  the  court  to  determine  whether  let- 
ters which  have  passed  between  parties  constitute  an  agree- 
ment between  them;  that  to  constitute  a  binding  contract 
made  in  this  form  there  must  be  a  proposal  squarely  assented 
to;  if  the  acceptance  be  not  unqualified,  or  go  to  the  actual 
thing  proposed,  there  is  no  binding  contract;  that  a  proposal 
to  accept,  or  an  acceptance  based  upon  terms  varying  from 
those  offered,  is  a  rejection  of  the  offer;  that  an  offer  im- 
I>oses  no  obligation  unless  accepted  upon  the  terms  proposed 
and  the  acceptance  must  be  absolute  and  unqualified,  for,  if 
qualified,  it  is  a  new  proposal.  (See,  also.  Pacific  etc.  Co. 
V.  Riverside  etc.  By.  Co.,  90  Cal.  627,  [27  Pac.  525] ;  Harney 
V.  Duffey,  99  Cal.  401,  [33  Pac.  897] ;  Niles  v.  Hancock,  140 
Cal.  157,  [73  Pac.  840] ;  Four  Oil  Co.  v.  Vnited  OH  Produ- 
cers, 145  Cal.  623,  [79  Pac.  366] ;  Civ.  Code,  seo.  1580.) 

Ouided  by  the  principles  above  set  forth,  it  is  quite  clear 
to  our  minds  that  the  consent  of  the  parties  to  the  same 
subject-matter  in  the  same  sense  is  not  shown  by  the  cor- 
respondence. In  replying  to  plaintiffs^  letter  of  May  22d, 
defendants  did  not  submit  an  absolute  and  unequivocal  ac- 
ceptance, but  coupled  it  with  a  new  condition.  Plaintiffs 
responded  by  accepting  the  condition,  but  in  turn  coupled 
their  acceptance  with  what  we  think  must  have  been  intended 
as  a  still  further  condition^  namely,  that  defendants  execute 
the  contract  inclosed  with  plaintiffs'  letter  of  acceptance, 
which  bore  plaintiffs'  signature.  Plaintiffs  by  their  language 
indicated  that  they  accepted  defendants'  offer  on  condition 
that  they  execute  the  contract  inclosed,  and  that  defendants 
so  understood  the  acceptance  is  shown  by  the  letter  of  June 
2d,  written  by  one  of  the  defendants  to  plaintiffs.  The  con- 
tract sent  by  plaintiffs  to  defendants  for  their  execution  con- 
tained conditions  other  than  those  mentioned  in  the  corre- 
spondence, and,  considered  as  part  of  plaintiffs'  acceptance, 
constituted  a  new  proposal  to  which  it  is  not  pretended  that 
defendants  ever  consented.     There  was  then  no  contract,  for 
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lack  of  mutual  consent  by  agreement  ^'upon  the  same  thing 
in  the  same  sense."     (CSv.  Code,  sec.  1580.) 
The  judgment  and  order  are  a£Srmed. 

McLaughlin,  J.,  and  Buckles,  J.,  concurred. 


[No.  59.    Third  Appellate  Bistriet.— October  16,  1905.] 

ENNIS  BROWN  COMPANY  (a  Corporation),  Respondent, 
V.  W.  S.  HURST  &  CO.,  Copartners,  Appellants. 

AonoN  foa  Bbmlcb  of  OasrtJiXn — Salb  or  Potatoxs — ^Lxttsbs — ^Pbo> 
FOSAL  AMD  AoGZPTANCB. — ^Ih  an  Ectioii  for  damages  for  breaeh  of 
a  eontraet  to  sell  and  deliyer  two  carloads  of  potatoes  the  qnestion 
whether  the  eorrespondenee  between  the  parties  showed  the  existence 
of  the  an^^  eontiaet  is  one  of  hiw  for  the  court;  and  to  show 
a  binding  eontraet  it  mast  appear  that  defendant's  proposal  was 
unqnaMedly  aeeepted  1^  the  plaintiff,  without  any  condition 
amounting  to  a  new  proposaL 

Id. — ^Bkqxtxst  fob  Shzpmxmt — ^Ungebtaimtt  as  to  Oondixioms — Ciboum- 

STANGBB  AUD  OOMDUOT  OF  PABITIXS — OONST&UOTION  OF  OONT&ACT.— 

Where  there  is  uneertaintj  or  ambiguity  as  to  whether  plaintiff 
intended  to  make  a  request  as  to  the  shipment  of  the  potatoes  a 
new  condition  of  his  aeeeptance  of  defendant's  proposal  to  deliver 
them,  the  court  may  look  to  the  surrounding  eireumstanees  and  sub- 
sequent conduet  of  the  parties  to  diaeover  whether  such  uncertainty 
was  not  removed  or  waived.  In  such  ease  the  contract  must  be 
interpreted  in  the  sense  in  wbldi  defendant  believed  that  plaintiff 
understood  it. 
I^^— Relation  ov  AoGEPVAjrai  io  Fufosal— Ibunrrr  of  LAMoaAOB 
1K)T  EssxMTiALi — ^It  is  not  asBsntlal  to  the  acceptance  of  defendant's 
proposal  that  plaintiff  should  use  the  same  identical  language  used 
in  the  proposal.  Any  form  of  expression  showing  clearly  an  inten- 
tion to  aoeept  on  the  terms  proposed  ox  to  consent  to  the  same 
subject-matter  in  the  same  sense  is  suffident  if  coupled  with  no  new 
conditions. 

Tn. — ^PaBT   PKSFOKICANOB— 8TATXMXNT   OF   FUBTBXB   iNABnJTT    TO    PXB- 

FOEM  OoMT&AOT  NOT  QuxsTiONBD. — Where  the  defendant  partfy 
performed  the  contract,  and  without  questioning  its  existence  put 
his  further  failure  to  perform  upon  the  sole  ground  that  he  could 
not  procure  the  quantity  of  potatoes  agreed  to  be  sold,  the  plaintiff 
had  the  right  to  assume  that  defendant  understood  plaintiff's 
acceptance    as    plaintiff    understood,    as    constituting    a    eontraet 
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Id. — Nonoi  of  Cancellation  kxr  Inability — Readiness  to  Pat  not 
BiQimuED. — Defendant  hsTing  notified  the  plaintiff  of  hie  inability 
to  perform  and  of  having  canceled  the  eontraet,  plaintiff  ifae  not 
eaDed  upon  to  show  its  abilitj  or  readiness  to  paj. 

Id- — ^Akkndxxnt  of  Cokplaint  afteb  Submission. — ^The  ooort  eonld 
permit  an  amendment  of  the  eomplaint  after  the  eridenee  had  been 
dosed  and  the  eanee  tabmitted  and  taken  under  adyiaement  and 
before  deeiaion,  to  eorer  a  yarianee  in  the  proof  1^  whtth  the 
defendant  could  not  be  mialedy  and  in  respect  of  which  defendant 
did  not  request  permission  for  further  evidence  nor  make  any 
showing  that  the  amendment  would  rssolt  to  his  Injury. 

Id.— EvmxNOB— Maxkr  Valub  op  Fotatqbb.— Where  the  eontraet 
called  for  deUyery  of  the  potatoes  from  Aurora,  Oregon,  to  pkin- 
tiff,  residing  in  Sacramento,  on  April  80th,  e?idenee  to  prove 
the  market  price  of  potatoes  in  Oregon,  and  the  mariEet  priee  at 
Sacramento  less  freight  from  Oregon  on  eailo»d  lots,  itn  days 
prior  to  that  date,  was  not  prejudicial  where  It  app«red  that  the 
market  price  at  no  time  after  the  20th  was  less  tlUm  sodi  eyldenee 
showed,  and  the  court  adopted  the  lowest  priee  at  any  point  show  a 
by  the  evidence. 

Id. — USAGX — Tna  and  Place  of  Payment. — IBvhIeMee  wm  admWble 
to  show  a  usage  that  in  similar  contracts  paymsBt  wms  to  be  made 
at  Sacramento  after  inspection  of  the  potatoes,  the  ssDsr  sendfug  a 
draft  with  a  bin  of  lading  and  invoice;  and  it  eovM  not  be  preju- 
dicial to  show  that  such  was  the  usage  of  plaintiff  upon  slnflSr 
contracts  where  the  potatoes  were  not  purchased  for  or  dsPysred  to 
plaintiff. 

Id. — Usage  as  to  Convibmation  of  Sale  aiteb  AooBPTAirGB — Oon- 
fuoting  Evidenoe. — ^Where  the  evidence  was  eonilieting  as  to 
whether  there  was  a  usage  between  the  parties  to  confirm  the 
sale  after  acceptance  of  the  proposal,  such  nsage  cannot  be  re- 
garded as  established  in  opposition  to  the  findings  of  the  court. 

In. — Waives  of  Usage. — ^If  such  usage  existed,  it  was  oompetent  for 
the  parties  to  waive  or  disregard  it,  and  it  is  suflleient  that  the 
evidence  shows  that  both  parties  treated  the  offer  as  accepted  with- 
out further  confirmation  on  the  part  of  either. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacra- 
mento County  denying  a  new  trial.    P.  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hinkson  &  Elliott,  for  Appellants. 

White  &  Miller,  for  Respondent 

CHIPMAN,  P.  J. — ^This  is  an  action  for  damages  growing 
out  of  a  contract  alleged  to  have  been  entered  into  between 
I  GU.  App.— 48 
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the  plaintiff,  residing  in  Sacramento,  California,  and  defend- 
ant, residing  in  Aurora,  Oregon,  for  the  delivery  by  defend- 
ant to  plaintiff  of  certain  two  carloads  of  potatoes.  The 
complaint  alleges  that  on  or  abont  the  fifteenth  day  of  April, 
1901,  defendant  entered  into  a  contract  in  writing  with  plain- 
tiff whereby  defendant  sold  to  plaintiff  and  plaintiff  pur- 
chased from  defendant  two  carloads  of  potatoes  at  the  agreed 
price  of  fifty-five  cents  per  hundred  pounds,  "which  said  two 
carloads  of  potatoes  were  to  be  within  a  week  thereafter  de- 
livered by  defendant  to  plaintiff."  The  complaint  further 
alleges  demand  for  the  delivery  and  neglect  and  failure  upon 
the  part  of  defendant  to  comply  therewitii,  resulting  to  plain- 
tiff's  damage  in  the  sum  claimed  in  the  complaint.  There  was 
a  demurrer  interposed  by  defendant  on  the  ground  of  insuffi- 
ciency of  facts,  which  was  overruled,  and  defendant  answered, 
denying  specifically  the  material  allegations  of  the  complaint. 
As  a  separate  answer  defendant  alleged  ths«t  he  was  at  all 
times  mentioned  in  the  complaint  absent  from  and  was  a  non- 
resident of  the  state  of  California,  and  is  and  was  a  residenr 
of  the  state  of  Oregon,  and  that  no  personal  service  of  sum- 
mons was  ever  made  upon  him  other  than  by  publication 
thereof.  It  is  further  alleged  in  the  answer  that  all  the  trans- 
actions and  negotiations  and  writings  that  took  place  between 
plaintiff  and  defendant  consist  of  letters  and  telegrams  ex- 
changed between  them  and  did  not  and  do  not  constitute  a  con- 
tract between  defendant  and  plaintiff.  The  court  found  that 
on  the  thirteenth  day  of  April,  1901,  the  defendant  ''doing 
business  under  the  firm  name  of  W.  S.  Hurst  &  Company 
entered  into  a  contract  in  writing  with  plaintiff  whereby  the 
said  defendant  sold  to  plaintiff  and  plaintiff  purchased  of 
said  defendant  two  carloads  of  potatoes  at  the  agreed  price 
of  fifty-five  cents  per  hundred  pounds  which  said  two  carloads 
of  potatoes  were  to  be  delivered  by  defendant  to  plaintiff 
within  a  week  thereafter";  that  plaintiff  demanded  delivery 
thereof,  but  defendant  refused  and  neglected  to  deliver  the 
same,  to  plaintiff's  damage  in  the  sum  of  four  hundred  and 
twenty  dollars;  "that  said  defendant  based  his  refusal  to 
deliver  said  potatoes  solely  upon  the  ground  that  no  potatoes 
were  to  be  had;  that  speculators  and  buyers  had  boup:ht  up 
all  potatoes  which  could  be  found  and  that  lots  which  defend- 
ant had  bought  had  fallen  short  and  defendant  was  unable 
for  those  reasons  to  deliver  tlie  potatoes  to  plaintiff.'' 
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As  coDclnsions  of  law  the  court  found  that  plaintiflF  is  en- 
titled to  judgment  for  the  sum  above  named  and  judfrment 
was  thereupon  duly  entered.  Defendant  moved  for  a  new 
trial,  which  was  denied,  and  he  appeals  from  the  order  upon 
bill  of  exceptions.  The  contract  in  question  rests  upon  the 
letters  and  telegramis  exchanged  between  the  parties,  and  an 
understanding  of  the  questions  involved  requires  that  this 
correspondence  should  be  fully  set  forth.  On  Saturday,  April 
13,  1901,  plaintiff  sent  the  following  telegram  to  defendant: 
*'Wire  lowest  two  cars  choice  Burbanks  free  from  disease 
shipment  next  week."  This  telegram  was  followed  by  letter 
of  the  same  date  from  plaintiff  to  defendant,  as  follows : 

"Your  letter  of  10th  inst.  at  hand  and  contents  carefully 
noted.  We  note  that  you  are  shipping  potatoes  north-  Sup- 
pose they  are  for  the  Alaskan  trade.  We  telegraphed  you 
to-day  *wire  us  lowest  two  cars  choice  Burbanks,  free  from 
disease.  Shipment  next  week,'  and  now  confirm  the  same, 
and  we  hope  to  receive  your  reply  in  a  short  time.  If  your 
price  is  reasonable  we  will  order  two  more  cars  for  shipment 
next  week."  Plaintiff  received  from  defendant  at  8:20  p.  m. 
the  same  day,  dated  at  Aurora,  Oregon,  the  following  reply: 
**  Offer  two  cars  choice  Burbanks,  fifty-five  cents  net,  f.  o.  b. 
Oregon,  from  Aurora,  C.  F.  X.  nineteen  six  eight  one."  The 
concluding  words  of  the  telegram  "from  Aurora,"  etc.,  refer 
to  car  of  the  number  stated,  which  was  one  of  a  three-car  lot  of 
potatoes  previously  ordered.  On  the  same  day  (April  13th) 
defendant  wrote  to  plaintiff,  following  this  telegram  of  that 
date  reading:  "Inclosed  find  invoice  and  shipping  receipt 
for  first  car  of  three  sold  you  at  47%  cents  net  f.  o.  b.  cars 
here  in  Oregon.  We  have  your  wire  requesting  lowest  price 
on  two  cars  more  and  wired  you  to-night  offering  two  cars  at 
fifty-five  cents  net  f.  o.  b.  Oregon.  We  are  buying  up  pota- 
toes at  several  points  and  do  not  know  where  we  will  ship  any 
certain  car  from  so  make  our  prices  good  for  any  point  along 
the  line.  We  have  your  favor  giving  shipping  instructions 
and  will  try  to  have  cars  follow  each  other  five  days  apart. 
We  ship  with  vents  open  as  required."  The  shipping  instruc- 
tions referred  to  in  the  last  clause  of  the  above  letter  mani- 
festly must  refer  to  previous  instructions  relating  to  other 
cars  given  in  the  letter  dated  April  11th,  found  in  the  record. 
The  next  day,  April  14th,  was  Sunday,  and  on  Monday,  April 
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ISthy  the  following  telegram  was  sent  by  plaintiff  tx)  defend- 
ant: '*  Accept  offer  two  cars  choice  Burbanks  fifty-five  cents 
see  letter  shipping  instmctions."  And  on  the  following  day, 
April  16th,  plaintiff  wrote  defendant  as  follows:  '^Beceived 
your  telegram  yesterday  offering  two  ears  choice  Bnrbanks 
fifty-five  cents  net  f.  o.  b.  Oregon,  from  Aurora  C.  F.  X.  nine- 
teen six  eight  one.  We  immediately  wired  you  'accept  offer 
two  cars  choice  Burbanks  fifty-five  cents  see  letter  shipping  in- 
structions/ and  now  confirm  the  same.  Please  ship  one  of 
these  cars  the  latter  part  of  this  week  and  the  other  car  the 
first  of  next  week  and  please  see  that  we  get  strictly  choice 
stock."  On  April  17,  1901,  plaintiff  wrotid  to  defendant  3/^ 
knowledging  receipt  on  that  day  of  the  ear  previously  referred 
to  as  number  19,681,  and  called  attention  to  a  few  sacks  that 
were  of  poor  quality,  and  stating  ''wish  you  would  see  that 
Hie  balance  of  our  potatoes  are  of  good  size  and  well  graded 
and  choice  potatoes.  Do  not  ship  us  anything  that  is  not 
properly  graded."  The  letter  also  called  attention  to  short 
weights  of  potatoes  in  the  car  and  stated  that  defendant 
must  make  allowances  for  shrinkage,  closing  as  follows:  ''We 
trust  the  balance  of  your  potatoes  will  be  all  right  and  that 
the  weights  will  hold  out"  On  April  18,  1901,  plaintiff 
wrote  defendant  stating  that  a  draft  for  the  car  numbered 
19,681  had  been  presented  and  paid  that  day,  and  said: 
"We  expect  you  to  make  the  shrinkage  good  on  the  cars 
you  ship  later."  On  April  19,  1901,  defendant  mailed  a 
letter  to  plaintiff  inclosing  invoice  of  the  second  car  of 
potatoes  going  forward  that  day  and  acknowledging  receipt 
of  plaintiff's  letter  of  April  17th,  and  stating  that  defend* 
ant  is  selling  the  potatoes  1  o.  b.  cars  in  Oregon,  and  that 
be  does  not  think  he  should  stand  the  shrinkage.  Among 
other  things,  he  said:  "We  think  you  will  find  this  ship- 
ment runs  better  than  the  first  car.  All  of  our  potatoes 
now  come  in  small  lots  and  it  is  impossible  except  in  rare 
instances  to  have  car  lots  run  even  that  is  all  of  one  lot  We 
are  obliged  to  take  several  different  lots  to  make  up  a  car. 
Potatoes  are  getting  scarce  and  we  find  we  were  a  little  too 
fast  in  selling  yon  three  cars  at  47^  cents,  but  will  make  ship- 
mcints  just  the  same."  The  next  day,  April  20th,  plaintiff 
sent  the  following  telegram:  "Wire  lowest  two  cars  choice 
Burbanks  free  from  difl^nse     Answer  quick."    To  which  de- 
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fendant  replied  on  the  same  day  by  telegraph:  "No  spuds  to 
9ffer  to-day  getting  scarce."  On  the  same  day  plaintiff  wrote 
to  defendant  stating  that  it  had  telegraphed  for  prices  on 
potatoes,  acknowledging  the  receipt  of  his  answer  of  the  same 
day,  and  condnded  the  letter  as  follows:  "Should  you  have 
a  car  or  two  to  offer  by  Monday  or  Tuesday  please  wire  us 
your  lowest  price.  We  hope  by  that  time  you  will  be  able  to 
scrape  up  one  or  two  cars.''  Defendant  on  the  same  day, 
April  20th,  wrote  to  plaintiff;  "We  are  practically  out  of 
ibe  market  for  potatoes  and  do  not  care  to  sell  any  more  until 
we  get  cleaned  up  on  what  we  hare  sold.  Should  we  have  any 
later  on  we  will  write  or  wire  yoo."  On  April  24th  plaintiff 
wrote  defendant  as  follows:  "As  we  haven't  heard  from  you 
suppose  you  haYe  no  more  potatoes  to  offer.  Should  you  have 
a  car  or  two  to  offer  we  would  be  pleased  to  have  you  wire  us 
your  lowest  price  on  receipt  of  this  letter."  On  April  30th 
plaintiff  telegraphed  defendant:  "Wire  car  number  date 
shipment  last  car  also  quote  lowest  prices  three  cars  choice 
Burbanks.  Answer  quick."  May  1,  1901,  defendant  tele- 
graphed: "Shipped  24th  S.  P.  88570  none  to  offer  now."  On 
the  same  day.  May  1st,  plaintiff  telegraphed  defendant: 
"Our  records  show  two  more  cars  to  be  delivered  fifty-five 
cents  hundred  f.  o.  b.  when  will  you  ship  answer  quick."  On 
the  same  day  defendant  telegraphed  to  plaintiff:  "No  pota- 
toes to  be  had.  Have  canceled  order.  See  letter."  On  Sun- 
day defendant  wrote  plaintiff:  "Your  wires  at  hand.  We 
are  sorry  to  be  compelled  to  cancel  your  last  order  for  two 
cars  of  potatoes  at  55  cents  per  100.  We  have  had  a  hard 
time  to  find  the  potatoes  to  fill  the  first  order  of  3  cars.  We 
find  that  speculators  and  buyers  from  Portland  have  gone 
out  and  bought  up  every  lot  of  potatoes  that  could  be  found, 
and  now  it  is  impossible  to  pick  up  any  potatoes  at  all.  This 
with  the  great  falling  short  of  lots  that  we  had  bought  has 
made  it  utteiiy  impossible  for  us  to  continue  shipping.  So  we 
are  practically  out  of  the  market  for  this  season."  There 
were  some  later  letters,  but  they  were  excluded  by  the  court. 
In  the  case  of  Wolf  v.  King,  ante,  p.  749,  [82  Pac.  1055], 
we  had  occasion  to  state  briefiy  the  rules  or  principles  ^govern- 
ing contracts  entered  into  by  written  correspondence,  as  fol- 
lows: "It  is  for  the  court  to  determine  whether  letters  which 
have  pasMd  between  the  parties  constitute  an  agreement  be- 
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tween  tfaem;  to  constitute  a  binding  contract  made  in  this 
form,  there  must  be  a  proposal  squarely  assented  to;  if  the 
acceptance  be  not  unqualified,  or  go  to  the  actual  thing  pro- 
posed, there  is  no  binding  contract;  a  proposal  to  accept,  or 
an  acceptance  based  upon  terms  varying  from  those  offered, 
is  a  rejection  of  the  oif er ;  an  oif er  imposes  no  obligation,  un- 
less accepted  upon  the  terms  proposed  and  the  acceptance 
must  be  absolute  and  unqualified,  for  if  qualified,  it  is  a  new 
pro];>OBaL''    See  cases  there  cited. 

Appellant  claims  that  there  were  two  material  particulars 
in  which  plaintiff's  acceptance  differed  from  its  original  pro- 
posal: First,  the  time  of  shipment  was  changed  from  two 
cars  during  the  week  following  April  13th,  to  one  car  that 
week  and  one  ear  the  first  of  the  week  thereafter;  and,  sec- 
ond, the  quality  of  the  potatoes  was  changed  from  ** choice'* 
to  ** strictly  choice.''  It  will  be  noticed  tSiat  in  plaintiff's 
letter  of  April  16th  the  offer  of  defendant  is  confirmed  in  the 
exact  terms  stated  by  him.  Following  this  absolute  confirma- 
tion plaintiff  requests  that  defendant  ship  the  first  car  that 
week  and  the  second  the  beginning  of  the  following  week, 
which  might  have  been  complied  with  by  no  greater  delay 
from  the  offer  and  acceptance  than  a  day,  for  he  could  have 
shipped  the  first  car  on  Saturday  of  the  first  week  and  the 
second  on  the  following  Monday.  The  trial  court  manifestly 
did  not  regard  this  request  as  introducing  any  new  or  mate- 
rial condition  into  the  transaction  or  changing  its  effect  in 
any  material  respect.  Defendant  had  offered  two  cars  for 
delivery  f.  o.  b.  that  week,  extending  to  Saturday,  and  the 
request  could  have  been  complied  with,  as  just  suggested,  by 
sending  one  car  that  day  and  one  car  on  the  following  Mon- 
day. Defendant's  telegram  of  April  15th  was  an  absolute 
acceptance  and  completed  all  the  essential  elements  of  a  con- 
tract, and  ttie  letter  following  the  telegram  on  the  16th  was  of 
similar  import  unless  the  request  as  to  the  shipment  of  the 
potatoes,  and  the  request  that  "strictly"  choice  potatoes  be 
shipped  constituted  a  new  proposal  or  a  rejection  of  the  first 
one.  An  instructive  case  as  to  when  a  request,  following  an 
absolute  acceptance,  will  be  regarded  as  a  modification  of  a 
proposal,  is  found  in  Turner  v.  McCormxck,  56  W.  Va.  161, 
[107  Am.  St.  Rep.  801,  49  S.  B.  28]. 

If  there  was  uncertainty  or  ambiguity  as  to  whether  plain- 
tiff meant  to  make  the  request  as  to  shipment  a  new  eondi- 


Oct.  1905.]     Ennes  Brown  Co.  f.  W.  S.  Hurst  &  Co.      759 

tion  we  may  look  to  the  surrounding  circumstances  and  to  the 
suhsequont  conduct  of  the  parties  to  discover  whether  such 
uncertainty  was  not  removed  or  waived.  (Civ.  Code,  sec. 
1647;  Code  Civ.  Proc,  sees.  1860,  1870,  subd.  12.)  In  such 
case  the  contract  **must  be  interpreted  in  the  sense  in  which 
the  promisor  believed,  at  the  time  of  making  it,  that  the 
promisee  understood  it"  (Civ.  Code,  sec.  1649.)  There  can 
be  no  doubt  but  that  if  defendant  had  shipped  the  potatoes 
plaintiff  would  have  been  bound  to  receive  them.  At  this 
time  plaintiff  and  defendant  were  dealing  with  each  other  in 
the  same  commodity.  There  was  a  contract  for  three  carloads 
of  potatoes  then  being  Med,  and  but  one  of  these  was  ready 
for  delivery;  the  second  one  did  not  go  forward  until  April 
19th,  and  the  third  not  until  May  1st.  During  this  time  de- 
fendant appears  to  have  been  endeavoring  to  find  potatoes 
and  plaintiff  was  endeavoring  to  place  with  him  additional 
orders.  On  April  20th  defendant  wrote  plaintiff  in  reply  to 
an  inquiry  for  more  potatoes:  **We  are  practically  out  of  the 
market  for  potatoes  and  do  not  care  to  sell  any  more  until  we 
get  cleaned  up  on  what  we  have  sold";  and  on  May  1st,  in 
reply  to  plaintiff's  inquiry  as  to  the  two  cars  in  question, 
defendant  telegraphed:  "No  potatoes  to  be  had.  Have  can- 
celed order.  See  letter."  On  the  same  day  defendant  wrote 
plaintiff:  "Your  wires  at  hand.  We  are  very  sorry  to  be 
compelled  to  cancel  your  last  order  for  two  cars  of  potatoes 
at  55  cents  per  100.  We  had  a  hard  time  to  find  potatoes  to 
fill  the  first  order  of  3  cars."  The  letter  explains  that  the 
reason  why  defendant  could  not  comply  was  because  others 
"had  gone  out  and  bought  up  every  lot  of  potatoes  that  could 
be  found,"  and  also  because  "the  great  falling  short  of  lots 
we  had  bought  has  made  it  impossible  for  us  to  continue  ship- 
ping." These  letters  and  telegrams  justify  the  inference  that 
defendant  was  endeavoring  to  comply  with  his  contract,  and 
when  explaining  his  inability  to  do  so  he  did  not  put  his  fail- 
ure on  Uie  ground  that  there  was  no  contract,  but  upon  the 
sole  ground  that  he  could  not  procure  the  potatoes  for  the 
reasons  stated.  When  he  spoke  of  canceling  plaintiff's  "or- 
der" he  must  have  referred  to  the  contract  in  question,  which 
he  did  not  cancel  until  May  1st.  His  letter  of  April  20th  will 
bear  the  construction  that  he  had  in  mind  the  two  cajs  as 
among  the  potatoes  sold  to  plaintiff.    We  think  plaintiff  had 
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the  right  to  assume  that  defendant  understood  plaintiff's  ac- 
ceptance as  plaintiff  nnderstood  it,  and  the  contract  "mtuBt  be 
interpreted  in  the  sense  in  which  the  promisor  believedy  at  the 
time  of  making  it,  that  the  promisee  understood  it"  (Civ. 
Code,  sec.  1649.)  As  already  observed,  defendant,  in  his  tele- 
gram and  letter  of  May  1st,  for  the  first  time  mentions  that 
he  has  canceled  the  order,  and  on  the  sole  ground  found  by 
the  court.  This,  together  with  other  facts  appearing,  would 
justify  the  inference  that  defendant  had  all  along  treated  the 
contract  as  subsisting,  and  that  plaintiff  had  relied  on  its 
being  performed  by  defendant. 

Defendant  having  notified  plaintiff  of  his  inability  to  per» 
form  and  of  having  canceled  the  contract,  plaintiff  was  not 
called  upon  to  show  its  ability  or  readiness  to  pay.  (Pierce 
V.  Lukens,  144  CaL  397,  [77  Pac.  996].)  It  is  urged  that  the 
failure  of  plaintiff  to  call  attention  to  the  unfilled  contract 
shows  that  it  was  not  relying  on  these  two  cars  under  the  con- 
tract, and  gives  rise  as  much  to  an  inference  against  plaintiff 
as  defendant's  silence  does  against  him.  But  it  may  be  an- 
swered that  defendant  had  not,  up  to  May  1st,  completed  the 
delivery  of  the  three  cars  and  was  meanwhile  doing  all  he 
could  to  find  potatoes  for  shipment  Plaintiff  might  well  in- 
fer that  the  contract  for  the  two  cars  would  be  taken  up  as 
soon  as  the  three  cars  were  delivered,  and  as  soon  as  they  were 
delivered  plaintiff  reminded  defendant  of  the  unfilled  con- 
tract for  the  cars  in  question. 

As  to  the  claim  that  the  request  that  defendant  ''see  that 
strictly  choice  stock"  is  shipped  was  a  change  in  the  original 
proposal,  there  might  be  force  in  the  contention  if  it  could 
be  said  that  on  the  face  of  the  letter  the  word  ''strictly"  was 
unmistakably  intended  to  designate  a  potato  of  different  grade 
from  one  denominated  as  "choice,"  or  if,  by  usage  of  the 
trade,  there  was  a  recognized  grade  of  "strictly  choice."  We 
do  not  think,  however,  that  requesting  plaintiff  to  see  that  it 
got  strictly  choice  stock  was  anything  more  than  a  caution 
that  defendant  would  see  that  the  potatoes  came  up  to  the 
grade  agreed  upon.  Witness  Brown  testified  as  to  the  grades 
of  potatoes  then  in  the  Oregon  market:  "There  are  three 
grades,  good,  or  field  run,  choice  and  fancy.  A  good  potato 
or  field  run  potato  is  a  potato  just  as  it  comes  from  the 
ground,  that  is,  not  graded;  a  choice  potato  is  one  that  is 


Oet  1905.]    BiofiB  Bbown  Ck>.  t;.  W.  S.  Hxtbst  ft  Ck>.      761 

graded,  some  of  fhe  poorer  ones  tbrown  out,  but  not  graded 
as  dose  as  fan^y.  Fancy  potatoes  are  all  the  finest  ones 
selected.  There  was  no  difference  at  that  time  between  a 
potato  designated  as  choice  and  one  designated  as  strictly 
choice."  Witness,  on  cross-examination,  was  asked  why  he 
used  the  words  ''strictly  choice"  if  they  meant  the  same  as 
ehoice.  The  reply  was  that  the  word  ''strictly"  was  used 
"to  designate  just  what  we  want,  to  impress  it,  so  a  man 
would  not  make  any  mistake  in  ddirering  something  not  up 
to  ehoice  grade."  And  this  would  seem  to  be  no  more  than 
the  natural  import  of  fhe  word  as  it  was  used. 

Appellant  claims  that  the  acceptance  must  be  identical  with 
tbe  offer  as  well  as  unconditional  (citing  9  Ency.  of  Law  & 
Prac,  subd.  2,  p.  267) ;  and  that  if  the  offer  is  to  do  a  definite 
thing  and  another  aceepts  conditionally  or  introduces  a  new 
term  into  the  acceptance,  his  answer  is  either  an  expression 
of  willingness  to  treat  or  it  is  a  counter  proposad,  and  in 
neither  case  is  there  an  agreement.  If  it  be  me^xit  Vy  "identi- 
cal" that  the  language  of  the  acceptance  must  be  absolutely 
identical  we  cannot  agree  with  appellant  Any  form  of  ex- 
pression showing  clearly  an  intention  to  accept  on  the  terms 
proposed, — L  e.,  a  consent  to  the  same  subject-matter  in  the 
same  sense,  would  be  sufficient  if  not  coupled  with  some  new 
condition,  or  new  term  implying  a  new  condition,  and  of  this 
the  court  must  judge  in  giving  interpretation  to  the  corre- 
spondence. 

The  court  could  permit  an  amendment  of  the  complaint 
after  the  evidence  had  been  closed  and  the  cause  had  been 
submitted  and  taken  under  advisement  and  before  decision. 
{Maionchi  v.  NichoUni,  ante,  p.  690,  [82  Pac  1052] ;  Lee 
V.  Murphy,  119  Cal.  364,  [51  Pac.  549].)  The  court  recited 
in  its  order  that  by  the  amendment  "defendants  were  not  in 
any  manner  misled  by  the  variance  between  said  pleadings 
and  proofs  and  that  said  variance  is  immaterial "  Defendant 
did  not  ask  to  have  the  case  reopened  in  order  to  enable  him 
to  submit  additional  evidence,  made  necessary  by  the  amend- 
ment, nor  did  he  by  affidavit  or  otherwise  show  that  the  amend- 
ment would  result  to  his  injury  unless  the  case  was  reopened 
and  he  given  opportunity  to  present  fur<iier  evidence. 

It  is  claimed  that  the  court  erred  in  allowing  plaintiff  to 
prore  the  price  of  potatoes  after  April  15th ;  and  also  to  prove 


762    Bmns  Browk  C!o.  v.  W.  S.  Hurst  &  Co.     [1  Cal.  App. 

the  price  at  Sacramento.  The  evidence  went  to  the  price  in 
Oregon  and  also  in  Sacramento,  less  freight  from  Oregon  on 
carload  lots.  The  contract  as  found  by  the  court  called  for 
delivery  as  late  as  April  20th.  The  market  price  at  no  time 
after  the  20th  was  less  than  the  evidence  showed,  and  as  the 
court  adopted  the  lowest  price  at  any  point  shown  by  any  of 
the  evidence  plaintiff  was  not  injured  by  showing  the  price 
at  Sacramento. 

The  motion  for  nonsuit  was  rightly  denied.  Immediately 
after  the  motion  was  denied  plaintiff  obtained  leave  to  reopen 
his  case  and  no  motion  for  nonsuit  was  thereafter  made. 
There  was  suiBcient  evidence  when  the  motion  was  made  to  go 
to  the  jury.  The  point  that  the  court  was  without  jurisdic- 
tion of  the  person  of  defendant  was  not  well  taken,  for  he 
appeared  by  demurrer  and  answer  and  submitted  himself  to 
the  jurisdiction  of  the  court. 

iSrror  is  urged  because  the  court  x>ermitted  plaintiff  to 
prove  when  and  how  the  potatoes  were  to  be  paid  for  and  that 
each  car  was  to  be  inspected  at  Sacramento  before  the  draft 
for  its  payment  was  made.  It  is  perhaps  not  apparent  why 
this  evidence  was  admitted  unless  it  was  to  meet  a  claim  that 
delivery  and  payment  were  to  be  made  in  Oregon  f .  o.  b.  cars. 
The  evidence  was  that  in  previous  similar  contracts  payment 
was  made  at  Sacramento  after  plaintiff  had  inspected  the 
potatoes,  the  seller  sending  draft  with  bill  of  lading  and 
invoice,  and  this  was  the  usage,  as  the  evidence  showed.  In 
no  event  can  we  see  that  the  evidence  could  have  been  preju- 
dicial. The  potatoes  were  not  in  fact  purchased  for  or  ten- 
dered to  plaintiff  in  Oregon  or  elsewhere. 

We  have  endeavored  to  disx)ose  of  the  points  made  in  appel- 
lant's brief,  and  find  no  prejudicial  error  in  the  record. 

The  order  is  affirmed. 

Buckles,  J.,  and  McLaughlin,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  Uie 
district  court  of  appeal  on  November  14,  1905,  and  the  fol- 
lowing opinion  was  then  rendered: — 

CHIPMAN,  P.  J. — In  his  petition  for  a  rehearin;:  appel- 
lant calls  attention  to  one  point  urged  in  the  opening  brief 
which  was  not  noticed  in  the  opinion,  namdy,  that  a  custom 
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and  usage  prevailed  between  plaintiff  and  defendant  and 
between  plaintiff  and  other  persons  in  Oregon  with  whom  it 
had  dealings,  to  the  effect  that  the  sale  was  not  complete  un- 
til plaintiff's  acceptance  of  the  seller's  offer  was  confirmed 
by  the  latter.  There  was  evidence  tending  to  establish  the 
custom  as  claimed  by  defendant,  but  there  was  evidence  the 
other  way  sufficient  to  produce  a  conflict.  Besides,  if  there 
had  been  a  usage  between  the  parties  in  former  dealings  it 
could  be  disregarded  or  waived  by  them  in  any  particular 
transaction.  We  think  the  evidence  in  the  present  case  shows 
that  both  parties  treated  the  order  as  accepted  without  far- 
ther confirmation  on  the  part  of  either. 

We  have  re-examined  the  other  questions  and  do  not  find 
error  in  our  former  conclusions.  We  think  appellant  dis- 
posed, in  his  argument,  to  overlook  the  force  of  the  rule  wh«re 
the  evidence  in  the  case  is  conflicting. 

Rehearing  denied. 

Buckles,  J.,  and  McLaughlin,  J.,  ooneurred 
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APPEAL. 

1.  Dismissal— Failubb  to  Fiijb  Bsixr — SuBSsqiTXNT  Fnjus. — ^A 
motion  to  dismiss  an  appeal  for  failure  to  file  the  appellant's  brief 
within  the  time  limited  therefor  must  be  determined  by  the  faets 
existing  when  notice  of  the  motion  was  given,  and  the  right  to  a 
dismissal  cannot  be  affected  by  the  subsequent  filing  and  service 
of  the  brief  where  no  sufficient  showing  is  given  to  excuse  the 
delay.     (Santa  Bosa  Bank  v.  Striening,  515.) 

L  District  Ooubts  of  Appbal — Jukisdiotion — ^Tkansfes  to  Suprsmx 
Court. — An  appeal  involving  the  enforcement  of  a  judgment  for 
more  than  two  thousand  dollars  is  not  within  the  jurisdiction  of 
the  district  courts  of  appeal,  and  if  taken  thereto  will  be  trans- 
ferred to  the  supreme  court,  to  which  it  should  have  been  taken. 
(Wddon  V.  Rogers,  388.) 

s.  Argument — Bevixw. — An  appellate  court  will  consider  only  the 
assignments  of  error  discussed  in  the  appellant's  brief,  and  will  not 
prosecute  an  independent  inquiry  to  find  out  reasons  for  or  against 
the  correctness  of  other  rulings.     (Humphrey  v.  Pope,  374.) 

4.  Bsvixw  Confined  to  Bxooid— Belation  of  Date  of  Affiem- 
ANOB. — ^In  determining  the  correctness  of  a  judgment  appealed 
from,  this  court  is  limited  to  a  consideration  of  the  record  thereof, 
and  error  of  the  trial  court  cannot  be  predicated  by  reason  of 
any  matter  subsequent  to  its  rendition.  If  the  judgment  is  aiBrmed, 
it  is  as  of  the  date  of  its  rendition.  (People's  Home  Savings  Bank 
V.  Sadler,  189.) 

^  Death  of  Appellant — Substitution  of  Ezsoutobs— Ikpbofxe 
Motion  to  Bemand  Cause. — ^Where  the  appellant  has  died  pending 
the  appeal,  a  motion  by  his  substituted  executors  to  remand  the 
cause  to  the  superior  court  upon  the  ground  that  the  judgment  is 
incapable  of  enforcement  for  want  of  presentation  of  it  as  a  claim 
against  the  estate  of  the  deceased  appellant  is  improper  and  will 
be  denied.     (Id.) 

6.  Enforcement  of  Judgment — Province  of  Ooubv — Probate  Juris- 
biotiom. — ^The  enforcement  of  the  judgment  or  tlie  right  to  witk- 

(7«7) 
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hold  it  18  primarily  witUn  tbd  juriadietian  of  the  court  in  wUflh 
it  ivas  rendered.  Upon  the  death  of  the  appeUant  the  power  of  the 
eoart  to  enforee  the  jadgment  bj  qyeeatian  against  him  terminated, 
and  the  respondent  is  remitted  for  its  eollection  to  the  probate 
juriediction  having  ehaxge  of  appellant's  estate^  and  to  that  cooH 
the  exeeutore  must  present  any  defense  thfly  may  have  to  its  pay- 
ment of  the  assets  of  that  estate.     (Id.) 

7.  iKxmcTUAL  Appial  reoM  JuDQMXMT—DisiiissAX..— Where  an 
attempted  appeal  from  the  jndgment  was  not  perf eeted  uitQ  after 
the  lapse  of  one  year  from  the  rendition  of  the  judgment,  it  Is 
ineffectual  and  mnst  be  dlimissed.     (Ooz  t.  Odell,  688.) 

8.  Appeal  ibom  New  Tbial  OBDiB---BBvisw--JteBiiras.— Upon  ap- 
peal from  an  order  denying  a  new  trial  maHj,  the  soffieiimsy  of  tiie 
findings  to  support  the  judgment  cannot  be  considered,  and  the  only 
inquiry  as  to  the  findings  is  whether  they  arc  supported  by  the 
evidenee.     (Bums  ▼.  Schocnfeid,  181.) 

9.  Appial  pbom  Jusqicbnt— Expibasioii  ov  Tdo— Somissal^— An 
appeal  from  a  judgment  taken  more  than  six  months  after  its  entry 
must  be  dismissed.     (Miehaelson  t.  Fish,  118.) 

10.  Motion  to  DiBiass— Law  or  Casb.— Where  a  motion  to 
an  appeal  on  the  ground  that  the  order  appealed  from  was 
appealable  wss  denied,  the  order  denying  it  is  the  law  of  the 
and  a  subsequent  motion  to  dismiss  the  i^^Mal  on  Hbt 
cannot  be  granted,  but  the  appeal  must  be  detenainsd  i^on  its 
merits.     (Murphy  t.  SteDing,  06.) 

11.  JuBiSDionoN  IN  Pbobatb  MATTB8.— Appellate  jurisdiction  in  pro- 
bate proceedings  is  limited  to  soeh  probate  matters  "as  may  be 
proYided  by  law,''  and  does  not  extend  to  any  eases  not  enonierated 
in  section  963  of  the  Oode  of  Oril  Proceduc.  (Aitate  «f  Booyn- 
Boo,  657.) 

12.  NON-APPBALABUi  AVE  AlPBAliABU  ObBIII     VlOfcrnsn 

PfeOBAsa— Yaoasqw  APTonmcBii*  or  /VmiiHwiiiUji 
wteating  an  esdsr  refusing  probate  of  a  will  is  non^ppealaUe^  and 
an  i^^Mal  therefrom  will  be  diamisBed;  bat  an  order  vacating  the 
appointment  of  an  ailniliiistFator  is  appeahkble,  and  a  motion  to 
dismiss  an  tuppml  thercfsom  will  be  denied.    (U») 

13.  Obdbb  Sdm&b  in  lymM— Dotdiot  PnocsBDnraB— BBnBBUBVB 
OoMSBOonoN^ — ^An  order  single  in  form  granting  a  '^sMtlon  to 
¥acate  order  refusing  probate  of  will  and  appointing  adndnlB- 
tmtor,''  rehites  to  wiiol^  distinct  prnnneilli^s,  and  k  to  be  cen- 
stmed  distribatiTcly,  as  contaiuing  sepaiate  aon-^pealable  and 
appealable  orders.    (Id.) 

14.  AODON  PQB  BbOKBBS'  OOKXBHIOMB  OSr  BaUI  ov  BBAIffT" 

op   FDnmraB— Oonpuoumo   EfPBNqi.    In  an   action   to 
brokers'  commissions  on  the  sale  of  real  estate,  where  the  court 
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1VE8  8old,  and  that  the  sale  reeolted  through  the  efforts  of  the  plain- 
tiffs, sneh  finding  will  not  be  disturbed  upon  appeal.  (Gronsky  v. 
Field,  623.) 

Iff.    Stzfulation — SmnossiON  upon  Bboobd  of  Fobmeb  Jubt  Tbiai/— 

BspOBTEB'8    NOTB8 — ^EXGXPTIONS    NOT    BSSXBYXD    OB    BXVIKWID. — A 

Stipulation  that  the  eause  be  submitted  to  the  eourt  for  deeision 
upon  the  reeord  of  a  former  trial  before  a  jury  as  shown  bj  the 
reporter's  notes  taken  upon  sueh  former  trial,  without  expressing 
any  reservation  of  rulings  and  exceptions  taken  upon  the  former 
trial,  does  not  require  the  trial  eourt  to  review  them;  and  in  th« 
abeence  of  any  showing  that  the  trial  eourt  actually  passed  thereon, 
the  appellant  from  its  deeision  eannot  haTe  them  reviewed  in  this 
court.     (Id.) 

16.  DuTT  OF  Afpxlulmt— Pbxsuicptions  UPON  Appbal — Imtbnt  OF 
Stipulation — ^Absxngb  of  Oonbknt  of  Goubt. — It  is  the  duty  of 
the  appellant  to  show  error  aiBrmatiTely,  and  everj  intendment  is 
in  favor  of  the  action  of  the  trial  eourt;  and  where  it  is  not 
elearly  apparent  from  the  record  that  the  parties  and  the  court 
understood  that  the  stipulation  included  exceptions  formerly  taken, 
it  must  be  presumed  that  nothing  of  the  kind  was  intended,  and 
that  the  eourt  did  not  consent  thereto, — the  parties  being  powerless 
to  make  up  a  new  record  based  upon  the  former  rulings  without 
the  consent  of  the  court.     (Id.) 

17.  Ebbob  Bxmovxd  bt  Oonsbnt — Estoppbl  of  Appbiulnt. — He  who 
consents  to  an  act  is  not  wronged  by  it;  and  acquiescence  in  error 
takes  away  the  right  of  objecting  to  it.  In  the  absence  of  an 
express  agreement  to  that  effect  sanctioned  by  the  trial  court, 
the  appellant  will  not  be  allowed  to  predicate  error  on  a  record  to 
which  he  has  consented.     (Id.) 

See  Criminal  Law,  9,  10,  87,  05;  Eminent  Domain,  9;  Estates  of 
Deceased  Persons,  3,  26-28,  34,  48,  49;  Ghmrdian  and  Ward,  2; 
Judgment,  6,  8;  Liens,  3;  Meehanis's  Lien,  8;  New  Trial, 
1,  6,  7;  Nuisance,  10;  Pleading,  t. 

ASSAULT.    See  Cdmmal  Law,  7-lA. 

ASSIGNMENT. 

1.  Chabtbb  of  YbsseI/— Contbaot  fob  Luxbbb. — ^A  contract  to  charter 
a  vessel,  and  by  the  owners  to  furnish  lumber  for  freight  at  a  fixed 
price  per  thousand,  is  assignable  without  the  consent  of  the  owners. 
Although  the  assignor  is  not  released  by  the  assignment  from  the 
burden  of  the  contract,  the  assignee  takes  all  of  the  rights  of  the 
assignor  thereunder.  (Frese  v.  Moore,  587.) 
8.  CoNsmKBATiON  OF  Absignhxnt — OBLIGATION  OF  AssiONBB. — Where 
the  assignee  as  a  recharterer,  in  consideration  of  the  assignment, 
agreed  to  pay  a  higher  than  the  contract  rate  to  the  assignor^ 
I  Cal.  App.— 49. 
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he  is  usder  an  implied  obligation  to  carry  oat  the  contract  pur- 
chased, and  to  act  in  good  faith  with  the  assignor.     (Id.) 

3.  Breach  or  Dutt  bt  Assignee  —  Belbasb  or  Owmxbs  —  Nxw 
Chastee. — Where  as  the  result  of  the  breach  of  duty  by  the  as- 
signee to  comply  with  the  terms  of  the  contract,  the  owners  as- 
sumed to  cancel  it,  and  the  assignee  thereafter  without  the  assign- 
or's  consent  released  the  owners  from  the  original  contract|  and 
took  a  new  and  different  contract,  though  such  release  eoDcludes 
the  assignor,  the  assignee  is  directly  liable  to  him  for  the  considera- 
tion agreed  to  be  paid,  and  cannot  evade  such  liability  by  reason 
of  the  release  or  of  the  failure  of  the  owners  through  his  &ult  to 
carry  out  the  original  contract.     (Id.) 

4.  A(7noN  Fos  Bent — Lease  in  Name  or  Agent — Payment  or  Bent 
TO  Principal. — An  agent  authorized  to  execute  a  lease  and  to  cause 
rents  to  be  paid  to  the  principal  who  executes  it  in  his  own  name 
without  any  title  in  himself,  and  who  has  directed  the  rent  to  be 
paid  to  the  principal,  who  received  it  until  the  property  was  sold 
to  the  tenant's  wife,  cannot  maintain  an  action  in  his  own  name  to 
recover  rent.     (Niles  v.  Gonales,  324.) 

5.  EviDBNGE  or  Agency.— A  lease  formerly  made  by  the  principal  to 
the  same  tenant,  her  receipt  of  the  rent,  her  contract  with  the 
plaintiff,  and  her  deed  to  the  tenant's  wife  were  all  competeiit 
as  tending  to  establish  the  agency  alleged  in  the  answer,  the  au- 
thority of  the  principal,  and  its  exereiae  by  the  plaintiff  as  agent 
(Id.) 

6.  Estoppel  or  Tenant — Paoor  or  Agshcy  or  Lessor. — The  proof 
of  the  agency  of  the  lessor  for  a  principal  not  named  in  the  lease 
was  not  in  furtherance  of  an  attempt  of  a  tenant  to  dispute  a 
landlord's  title.     (Id.) 

7.  Estoppel  or  Agent  and  Principal. — The  acts  of  the  agent  in 
representing  himself  only  as  agent  for  the  princdpal,  and  declaring 
that  he  was  executing  the  lease  for  her,  and  in  not  asserting  owner- 
ship in  himself,  but  directing  the  rent  to  be  paid  to  her,  estops 
him  to  deny  that  the  lease  was  her  contract,  and  that  in  executing 
it  his  intention  was  to  bind  her,  and  her  authority  for  the  lease 
and  reception  of  rent  accordingly  would  estop  her  from  denying  an 
execution  in  her  behalf.     (Id.) 

8.  OONT&ACr  TO  OCXiLECT  CiTY  BONDS — HaI«  INTEREST  Or  ATTORNEY — 

Sale  or  Owner's  Interest  in  Judgment — Second  Assignment  as 
OoiXATERAL — conditional  PROMISE  or  Att(»ney. — Where  the 
owner  of  city  bonds  contracted  with  an  attorney  to  collect  them  for 
a  one-half  interest,  and  absolutely  sold  and  assigned  all  his  interest 
in  the  judgment  rendered  in  payment  of  a  canceled  note,  but  sub- 
sequently assumed  to  assign  his  interest  in  the  original  contract 
as  collateral  security  for  his  note  to  a  third  person,  and  directed 
the  attorney  to  pay  the  note  out  of  any  money  which  may  be 
due  him  under  the  eontraet;  MMd,  that  a  conditional  pMmiae  by 


Bail-Bond.  771 

ASSIGNMENT  (Continued). 

the  attorney  that,  should  any  money  come  into  his  hands  payable 
to  the  maker  of  the  note,  he  would  out  of  snch  funds  pay  the  note, 
does  not  render  the  attorney  liable  by  its  terms,  as  no  money  eoming 
into  his  hands  could  be  so  payable.     (Knoll  v.  Melone,  687.) 

9,      OWNXBSHIP    OF    OOU<ATBEAI< — LlEN  —  BlGHTS    OV    PLEDGOK.  —  An 

assignment  by  way  of  eoUateral  seeurity  for  the  payment  of  a 
note  creates  only  a  lien,  and  confers  no  title,  which  remains  in 
the  pledgor,  who  may  at  any  time  extinguish  all  rights  under  the 
assignment  by  simply  paying  the  note.     (Id.) 
10.    PsioB  Notice  oi*  Seoonb  Assignment — Note  Babbxd  bt  Statotk — 

EZTINGUISHMENT  OF  LiSN — BlOHTS  OF  PbIOB   ASSIGNEE. — The   faCt 

that  no  notice  was  given  to  the  attorney  of  the  prior  assignment 
of  the  owner's  half  interest  in  the  judgment  before  prior  notice 
had  been  giyen  of  the  assignor's  assignment  of  the  original  con- 
tract (which  had  become  merged  in  the  judgment)  by  way  of 
collateral  security,  is  not  material,  where  it  appears  that,  long 
before  any  money  was  collected,  the  Hen  in  favor  of  the  payees 
of  the  note  became  extinguished  by  the  lapse  of  time  in  which 
an  action  could  be  brought  on  the  note,  and  that  the  prior  assignee 
of  the  judgment,  as  a  purchaser  thereof  for  value,  became  abso- 
lutely entitled  to  any  money  that  might  be  collected  on  the  judg- 
ment under  the  interest  of  the  assignor,  discharged  of  any  Uen  in 
favor  of  such  payees.  (Id.) 
See  Insurance,  5-7;  Surety,  8. 

ATTACHMENT. 

1.  Contract  Made  and  Payabu  out  of  State. — The  right  to  an 
attachment  in  this  state  is  purely  statutory,  and  does  not  extend 
to  a  contract  made  out  of  the  state  and  which  does  not  expressly 
provide  for  payment  in  this  state.  (Drake  v.  De  Witt,  617.) 
8.  Contract  for  Commissions  Earned  in  Another  State — ^Pre- 
sumption AS  TO  Place  of  Payment. — A  contract  to  pay  commis- 
sions on  sales  to  be  made  by  plaintiff  in  another  state,  executed  and 
performed  in  such  other  state,  must  be  presumed  to  intend  that 
payment  is  due  where  the  contract  was  made  and  the  services  were 
rendered.     (Id.) 

See  Conversion,  1. 

ATTOBNEYS  AT  LAW.    See  Contract,  16-81. 

BAIL-BOND. 
1.    Action   upon    Unauthorized   Bail-Bond— Charge   of   Crime   in 

Police  Court — Bond  Fixed  by  Clerk — San  pRANasco  Charter 

Penal  Code. — An  action  cannot  be  sustained  upon  a  bail-bond  given 
to  secure  the  appearance  of  a  person  accused  of  the  crime  of  grand 
larceny  in  the  police  court  of  the  city  and  county  of  San  Francisco, 
where  the  amount  of  the  bond  was  fixed  solely  by  the  warrant  and 
bond  derk  of  that  court.  There  is  no  authority  given  to  such  clerk 
by  the  San  Francisco  charter  to  fix  the  amount  of  such  a  bond; 
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and  the  Penal  Ck>de  providee  a  eomplete  sehenie  for  admitting  to 
bail  persons  charged  with  crime,  under  which  the  order  fixing 
the  amount  of  bail  must  be  made  by  a  court  or  magistrate.  (City 
and  County  of  San  Francisco  ▼.  Hartnett,  652.) 
2.  Bond  Absolutklt  Void. — Where  the  amount  of  a  bail-bond  in  a 
criminal  case  has  been  fixed,  or  the  baU-bond  has  been  accepted 
or  approved^  by  an  officer  not  authorized  by  law  so  to  do,  the  bail- 
bond  is  absolutely  void,  and  cannot  be  sustained  as  a  eonunon-law 
bond.     (Id.) 

BAILMENT.    See  Liens,  1,  S. 

BANKS. 

1.  Tkansfeb  of  Shabss — AssuxPTioM  or  Liabhitt  bt  TzAXsrKBXE, — 

Upon  the  transfer  of  shares  of  stock  in  a  bank  and  the  acceptanae 
of  certificates  issued  therefor,  the  tran  xeree  assumes  the  liability 
to  the  bank  for  the  unpaid  amount  thereof  to  which  the  original 
owners  were  subject.    (People's  Home  Savings  Bank  v.  Sadler,  189.) 

2.  By-Laws  —  General    Power    of    Bank  —  Inherent    Bight — ^Br- 

BTRicnoNS  —  Enumeration  of  Powers  not  Ezclttsivr. — ^A  bank 
as  a  private  corporation  has  a  general  po^er  and  inherent  right 
incidental  to  its  creation  to  enact  by-laws  for  its  internal  govern- 
ment and  to  regulate  the  conduct,  rights,  and  duties  of  its  mem- 
berS)  independently  of  legislative  declaration,  and  subject  only  to 
legislative  restrictions.  The  enumeration  of  powers  to  make  l^-laws 
contained  in  section  303  of  the  Civil  Coda  does  not  restriet  smeb 
general  power  and  inherent  right.     (Id.) 

3.  By-Law    for    Action  upon    Calls — Contract— Waiver    of    Ab 

SESSMENT. — A  by-law  providing  for  the  enforcement  of  unpaid 
calls  is  within  the  general  power  of  the  bank,  and  a  provision 
for  enforcement  thereof  by  action  binds  all  consenting  stock- 
holders; and  where  all  of  the  stockholders  agreed  to  the  by-laws 
by  signature  thereto,  such  contract  is  a  waiver  of  the  right  to 
insist  that  the  corporation  shall  levy  assessments  therefor,  as  pro- 
vided in  the  Civil  Code,  and  may  be  enforced  by  the  bank  accord- 
ing to  its  terms.     (Id.) 

4.  Consideration  of  Oontraot  bt  Traksfcbxi. — ^The  admission  of  a 

transferee  of  stock  to  the  privileges  of  a  member  of  the  corpora- 
tion, with  the  right  to  participate  in  its  proceedings  and  to  receive 
dividends  upon  his  shares  of  stock,  is  a  sufficient  consideration  for 
the  agreement  with  the  corporation  by  signature  to  its  by-laws. 
(Id.) 

5.  Provision  for  Lien  upon  Stock — ^Foreclosure  not  Bequirxd. — 
A  provision  in  the  by-laws  giving  the  bank  a  lien  upon  the  stock 
for  unpaid  calls  does  not  create  a  mortgage  requiring  foreclosure 
under  section  726  of  the  Code  of  Civil  Procedure;  and  the  bank 
may  enforce  the  payment  of  the  indebtedness  by  action  without 
any  foreelosnre  of  the  lien.     (Id.) 
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BOND.    See  BaU-Bond;  Liens,  S,  4. 
BBIBEBT.    See  GrimiiiAl  Law,  IMS. 

BB0KCB8. 

1.  Action  tob  Bbokkk's  Oommissioh— BCkmobanpuh  of  Aorxixsrt— 
BiscBipnoN  OF  Land— Pleading — ^Location  and  Idbntification — 
Dbmdbbxkw — ^In  an  aetion  by  a  real-estate  broker  to  reeover  eom- 
mission  on  the  sale  of  l<«nd  under  a  written  memorandum  suffident 
imder  the  statute  of  frauds,  but  deseribing  the  property  by  name 
and  aereage  only,  the  eomplaint,  after  setting  forth  such  memoran- 
dum til  haee  verba,  properly  made  additional  averments  to  locate 
and  identify  the  property.  Neither  a  general  demurrer  to  sueh 
eomplainty  nor  a  special  demurrer  for  ambiguity  and  uncertainty 
on  the  ground  of  Tarianee  from  the  memorandum  pleaded,  is  sus- 
tainable.    (Hill  y.  McCoy,  169.) 

8.  Pabol  Evidxngs. — Parol  evidence  was  admissible  to  prove  sueh  iden- 
tifying averments  at  the  triaL  Parol  evidence  is  always  admis- 
sible to  identic  land  referred  to  by  name  in  a  contract.     (Id.) 

3.  Cubs  of  Buungb  aoainbt  Evidbnob. — ^Bulings  against  the  admis- 
sibility of  evidence  are,  if  erroneous,  cured  by  the  further  fuH  tes- 
timony of  the  witness  to  the  same  matters.     (Id.) 

4.  SUPPOBT  OF  FiNDiNa — Eabnino  or  CoMiiassiON — Tbbmb  Fixed  bt 
OwNBB. — ^Where  the  contract  provided  for  commission  at  a  certain 
rate  for  procuring  a  sale  upon  terms  fixed  by  the  owner,  a  finding 
that  plaintiff  earned  the  eommission  sued  for  by  procuring  a  pur- 
chaser with  whom  he  sought  to  negotiate  a  sale,  which  was  finally 
made  by  the  owner  upon  terms  fixed  by  him  without  plaintiff's 
knowledge  during  the  life  of  the  agreement,  is  sufi&eiently  sup- 
ported, notwithstanding  conflict  in  the  evidence,  where  the  trial 
court  might  reasonably  infer  as  a  fact  that  the  sale  was  effected 
through  plaintiff's  agency  as  its  procuring  cause.     (Id.) 

See  Appeal,  li. 

BUBGLABY.    See  Criminal  Law,  16-SO. 

CEBTIOBABL 

Limitations  of  Wbit. — The  writ  of  eertioroH  only  goes  to  the  question 
of  jurisdiction  or  authority  of  an  inferior  tribunal,  board,  or  officer 
exercising  judicial  functions  where  there  is  no  other  adequate 
remedy.  It  is  not  a  writ  of  error,  nor  can  it  be  used  to  determine 
the  sufficiency  of  evidence  to  sustain  a  decision  compLained  of  if 
made  within  the  limits  of  jurisdiction.  (McKeniie  v.  Board  of 
Education,  406.) 

See  Justice's  Court,  1,  4-6. 
GHABTEB  PABTY.    See  Assignmenty  !«•. 


774  Collateral  Inheritance  Tax. 

COLLATEBA  LINHEBTTANCE  TAX.    See  EsUtes  of  Deceased  Pat 

sons,  7. 

COMMON   CABRIEBS.    See   Bailroad. 

COMMUNITY  PBOPERTY.     See  Divorce,  5. 

CONSTITUTIONAL  LAW.  See  Counties,  3;  Criminal  Law,  11-13; 
51-55;  Injunction,  3;  Jtitj  and  Jurors,  1,  2;  Meehanie's  Lien, 
1;  Municipal  Corporations,  3;  Street  Assessments,  5;  Streets, 
Boads,  and  Highways,   1. 

CONTEMPT. 

PaoHiBiTioN — Contempt  Pbogeedings  by  Justigi  of  the  Pbacs — ^Depo- 
sition OF  Witness  in  Superior  Court — ^Bsfusal  to  Obbt  Sub- 
poena— ^Jurisdiction. — A  deposition  of  a  witness  to  be  taken  in  an 
action  pending  in  the  superior  court  is  a  proceeding  in  that  court 
which  can  alone  punish  a  disobedience  to  a  snbpcBna  for  such  wit- 
ness, and  a  justice  of  the  peace  before  whom  the  deposition  is  taken 
has  no  jurisdiction  to  punish  such  disobedience  as  a  contempt,  and 
prohibition  will  lie  to  restrain  the  justioe  from  so  doing.  (Qaj 
V.  Thorpe,  312.) 

CONTBACTS. 

1.  Action  fob  Breach  of  Contract — Sale  of  Potatoes— Letters- 
Proposal  AND  Acceptance. — In  an  action  for  damages  for  breaeh 
of  a  contract  to  sell  and  deliver  two  carloads  of  potatoes  the  qaee- 
tion  whether  the  correspondence  between  the  parties  showed  the 
existence  of  the  alleged  contract  is  one  of  law  for  the  court;  and  to 
show  a  binding  contract  it  must  appear  that  defendant's  proposal 
was  unqualifiedly  accepted  hj  the  plaintiff,  without  anj  eondit]4Ni 
amounting  to  a  new  proposal.  (Ennis  Brown  Company  ▼•  W.  8. 
Hurst  A  Co.,  752.) 

S.  Bequest  for  Shipment — ^Umcebtaimtt  as  to  Conditions — GiBOiTif- 

STANCES  AND  CONDUCT  OF  PaBTIES — OONSTBUOTIDM  OF  CONTEAOT. — 

Where  there  is  uncertainty  or  ambiguity  as  to  whether  plaintiff 
intended  to  make  a  request  as  to  the  shipment  of  the  potatoes  a 
new  condition  of  his  acceptance  of  defendant's  proposal  to  deUver 
them,  the  court  may  look  to  the  surrounding  circumstances  and  sub- 
sequent conduct  of  the  parties  to  discover  whether  such  uncertainty 
was  not  removed  or  waived.  In  such  case  the  contract  must  be 
interpreted  in  the  sense  in  which  defendant  believed  that  plaintiff 
understood  it.  (Id.) 
3.  Belation  of  Acceptance  to  Proposal— Identity  of  Iianouaoe 
NOT  Essential. — It  is  not  essential  to  the  acceptance  of  defend- 
ant's proposal  that  plaintiff  should  use  the  same  identical  language 
used  in  the  proposal.  Any  form  of  expression  showing  clearly  aa 
intention  to  accept  on  the  terms  proposed  or  to  consent  to  the  naM 
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sabjeet-nmtter  in  the  same  Bense  is  sufficient  if  coupled  with  no  new 
conditions.     (Id.) 

4.  Part    Pebfobmangb — Statement  of  Pdrthee  Inabilitt  to  Peb- 

FOBM  OONTBAOT  NOT  QUESTIONED.— Where  the  defendant  partly 
performed  the  contract,  and  without  questioning  its  existence  put 
his  further  failure  to  perform  upon  the  sole  ground  that  he  could 
not  procure  the  quantity  of  potatoes  agreed  to  be  sold,  the  plaintiff 
had  the  right  to  assume  that  defendant  understood  plaintiff's  ac- 
ceptance  as  plaintiff  understood  it,  as  constituting  a  contract  be- 
tween them.     (Id.) 

5.  NonoB  OF  Cancellation  fob  Inabiutt — ^Beadiness  to  Pat  not 

Bequibed. — Defendant  haTing  notified  the  plaintiff  of  his  inability 
to  perform  and  of  haying  canceled  the  contract,  plaintiff  was  not 
called  upon  to  show  its  ability  or  readiness  to  pay.     (Id.) 

6.  AlCENDMENT    OF    OOMPLAINT    AFTER    SUBMISSION.— The    COUTt    COuld 

permit  an  amendment  of  the  complaint  after  the  evidence  had  been 
closed  and  the  cause  submitted  and  taken  under  adyisement  and 
before  decision,  to  cover  a  variance  in  the  proof  by  which  the 
defendant  could  not  be  misled,  and  in  respect  of  which  defendant 
did  not  request  permission  for  further  evidence  nor  make  any  show- 
ing that  the  amendment  would  result  to  his  injury.     (Id.) 

7.  BviDENCB  —  Mabket  Yalub  of  Potatoes. — Where  the  contract 
called  for  deliyery  of  the  potatoes  from  Aurora,  Oregon,  to  plain- 
tiff, residing  in  Sacramento,  on  April  20th,  evidence  to  prove  the 
market  price  of  potatoes  in  Oregon,  and  the  market  price  at  Sac- 
ramento less  freight  from  Oregon  on  carload  lots,  five  days  prior 
to  that  date,  was  not  prejudicial  where  it  appeared  that  the  mar- 
ket price  at  no  time  after  the  20th  was  less  than  such  evidence 
showed,  and  the  court  adopted  the  lowest  price  at  any  point  shown 
by  the  evidence.     (Id.) 

8.  Usage — Time  and  Plagb  of  Payment. — Evidence  was  admissible 
to  show  a  usage  that  in  similar  contracts  payment  was  to  be  made 
at  Sacramento  after  inspection  of  the  potatoes,  the  seller  sending  a 
draft  with  a  bill  of  lading  and  invoice;  and  it  could  not  be  preju- 
dicial to  show  that  such  was  the  usage  of  plaintiff  upon  similar 
contracts  where  the  potatoes  were  not  purchased  for  or  delivered  to 
plaintiff.     (Id.) 

9.  Usage  as  to  Oonfibmation  of  Sale  afteb  Acceptance — C!on- 
FLicnNG  EviD£NCS. — Where  the  evidence  was  conflicting  as  to 
whether  there  was  a  usage  between  the  parties  to  confirm  the 
sale  after  acceptance  of  the  proposal,  such  usage  cannot  be  re- 
garded as  established  in  opposition  to  the  findings  of  the  court. 
(Id.) 

10.  Waiveb  of  Usage. — If  such  usage  existed,  it  was  competent  for 
the  parties  to  waive  or  disregard  it,  and  it  is  sufficient  that  the 
efid<*nce  shows  that  both  parties  treated  the  offer  as  accepted  with- 
out further  confirmation  on  the  part  of  either.     (Id.) 
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11.  LiTTEBS — ^PBOPOBAL     AND    OOV8KHT— <2^nB8TIDN    OF    ItkW, — ^It    18    a 

queBtion  of  law  for  the  eonrt  whether  lettem  eonstitiite  a  eontraet 
between  the  parties.  In  order  to  eonstitiite  a  binding  eontraet 
thereby  there  mnst  be  a  proponl  squarely  assented  to  by  an  un- 
qualified aeeeptanee.  A  qualified  aeeeptanee,  varying  in  terms  from 
those  proposed,  is  a  rejection  of  the  proposal,  and  constitutes  a 
new  proposal;  and  there  is  no  contract  where  there  is  a  lack  of 
mutual  consent  by  agreement  "upon  the  same  thing  in  the  same 
sense."     (Philip  Wolf  ft  Co.  ▼.  King  ft  Starrett,  749.) 

12.  Amsndicent    not    Gxbmani — AonoN  to  Besgind  Yoidablx  Con- 

tract— Impbopeb  Chaxoi  of  Void  Contract^ — ^An  action  to  rescind 
a  eontraet  for  unfair  advantage  taken  of  plaintiff  while  an  old 
man,  enfeebled  in  mind  and  body,  by  a  defendant  in  whom  plain- 
tiff  had  implicit  confidence,  proceeds  upon  the  theory  that  the  con- 
tract was  not  void,  but  voidable,  and  it  was  error,  merely  because 
admissible  evidence  of  unsoundness  of  mind  was  introduced,  to  order 
an  Immediate  amendment  after  submission,  not  germane  to  the 
cause  of  action,  to  charge  that  the  contract  was  absolutely  void, 
because  made  while  plaintiff  was  entire^  devoid  of  understanding. 
(Maionchi  v.  Nicholini,  690.) 

13.  Cods    Distinction    Bxtwzbn    Yom    and    Voidablb    Oontkacts— 

Judicial  Declaration  of  Inoapacitt. — Sections  38  and  39  of  the 
Civil  Code  recognise  and  enforce  the  well-settled  distinction  between 
pleading  and  proof  as  to  a  void  contract  with  a  person  judicial^ 
declared  incompetent,  and  a  voidable  contract  with  a  person  of 
unsound  mind,  not  entirely  devoid  of  understanding,  before  in- 
capacity is  judiciaUy  determined.     (Id.) 

14.  Unsupported    Aicsndment    and    Findings.— Where  there  was  no 

evidence  that  when  the  contract  was  made  the  plaintiff  was  entirely 
devoid  of  understanding,  both  the  amendment  and  findings  in  favor 
thereof  are  unsupported  by  the  evidenee.     (Id.) 

15.  Absence  of  Findinos    upon  Issxtes — Judoicent  fob  BEScmsiON 

Unsupported. — Though  the  evidence  was  sufficient  to  sustain  a 
judgment  for  rescission,  yet  where  the  court  failed  to  find  upon 
issues  of  fact  tendered  by  the  answer  upon  that  cause  of  action, 
a  judgment  for  rescission  cannot  be  supported.     (Id.) 

16.  Assumpsit  for  Lbqal  Services — Suffigixnot  of  Oomflazmt — ^Im- 

plied Promise — Averment  not  Required. — A  complaint  in  as9wmp- 
Hi  for  legal  services  which  alleges  that  the  legal  service's  were 
performed  at  the  special  instance  and  request  of  the  defendant,  and 
states  what  they  were  reasonably  worth,  is  not  demurrable  for  not 
alleging  that  defendant  promised  to  pay  what  the  services  were  rea- 
sonably worth.  It  is  never  neceseary  to  allege  a  promise  where  the 
law  implies  one.     (Cnsick  v.  Boyne,  643.) 

17.  Services    of    Attornet  —  Absence    of    Agreement  as  to  Pat- 

MttiT— Eeoovxrt  of  £s\sonablb  Valox. — When  an  attorney  per- 
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forms  serviees  for  another,  at  bis  instance  and  request,  nothing 
being  said  as  to  payment,  the  attorney  is  entitled  to  reeover  the 
reasonable  Talue  of  his  services.     (Id.) 

18.  EviDBNCs — Value  of  Services — Litiqation — Sscurino  Life  Es- 
tate— ^Monthly  Rental — Moktality  Table — Expectanct  of  Life. 
— ^It  is  always  competent  in  a  controversy  as  to  the  value  of  legal 
services,  to  prove  the  nature  of  the  litigation  and  the  amount  in- 
volved; and  where  it  is  shown  that,  as  the  result  of  the  litigation, 
a  life  estate  was  secured,  evidence  is  admissible  to  show  its  monthly 
rental,  and  to  show  by  the  tables  of  mortality  the  average  expect- 
ancy of  life  of  a  person  of  the  age  of  the  defendant  at  the  time 
when  the  litigation  was  terminated,  as  a  circumstance  tending  to 
show  the  vahie  of  the  legal  services.     (Id.) 

19.  Pbesumption   of   Avebage    Heai/th   and    Strength — Buedsn   of 

Peoof. — The  defendant  is  presumed  to  be  of  the  average  condition 
•f  health  and  strength  of  other  persons  of  the  same  age,  and  the 
plaintiff  was  not  required  in  the  first  instance  to  prove  that  fact, 
before  proving  the  tables  of  mortality;  but  if  for  any  reason  the 
health  of  defendant  was  such  that  she  would  be  taken  out  of  the 
general  rule,  it  was  incumbent  upon  her  to  prove  it.     (Id.) 

20.  Stated    Account  —  Proper    Instruction  —  Hypothetical    State- 

iCENT  OF  Facts. — Where  there  was  evidence  in  the  case  tending  to 
support  it,  the  court  properly  instructed  the  jury  that  if  they 
should  find  from  the  evidence  that  a  statement  of  account  was 
remitted  by  plaintiff  to  the  defendant  at  time  stated,  and  that  its 
items  were  then  fully  explained  by  plaintiff,  and  that  more  than 
three  months  elapsed  without  any  objection  oeing  made  by  the 
defendant  the  account  became  an  account  stated,  the  items  of 
which  were  no  longer  open  to  inquiry  in  the  absence  of  allegation 
and  proof  of  fraud  or  mistakft,  Such  instruction  is  not  on  any 
matter  of  fact,  but  properly  submits  a  hypothetical  statement  of 
facts,  upon  which  the  law  is  stated  as  applicable  thereto.     (Id.) 

21.  Special  Oomtract  —  Matter  of  Dsfei'<»  —  Instructions  as  to 
Burden  of  Proof* — ^Where  the  defendant  pleaded  a  special  con- 
tzmet  that  if  plaintiff  wss  successful  in  the  action  he  was  to  be 
paid  what  his  services  were  reasonably  worth,  but  if  he  failed  be 
was  to  make  no  charge  and  receive  no  compensation,  the  court 
properly  instmeted  the  jury  that  the  burden  was  on  the  defendant 

to  prove  the  special  contract  alleged,  and  that  unless  she  estab- 
lished it  by  a  preponderance  of  evidence,  her  defense  founded  upon 
such  special  contract  would  fail  entirely.  If  the  evidence  were 
evenly  balanced  as  to  such  special  agreement,  it  would  not  take  the 
case  out  of  the  rule  that  valuable  services  performed  for  defendant 
by  plaintiff  at  defendant's  request  must  ordinarily  be  paid  for. 
(Id.) 
SB.  Contract  to  Remove  Mortoaoe-Lien — Action  for  Breach — Suf- 
ficiency OF  CiOMPLAiNT. — A  Complaint  in  an  action  upon  a  contract 
f»f<*"*^>«i  lu  a  husband  and  wife  to  remove  a  morteaffe-lien.  which 
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alleges  that  the  mortgage  was  frandnlently  executed  bj  the  hurbvid 
under  a  power  of  attorney  from  plaintiff  executed  for  a  different 
purpose,  that  he  appropriated  the  proceeds  to  his  own  use,  that 
the  contract  was  executed  to  prevent  legal  proceedings  by  plaintiff 
against  the  husband,  that  the  contract  was  broken,  and  that  plain- 
tiff *s  title  was  lost  under  foreclosure  of  the  mortgage,  and  claiming 
damages  for  its  alleged  value,  states  a  cause  of  action.  (Parsons 
V.  Silva,  602.) 

23.  CONSIDKRATION  —  FOBBKA&AMOS  —  MONBT    BbCEIVED    AND    APPBOPBI- 

ATXD. — The  complaint  shows  a  sufficient  consideration  for  the  con- 
tract sued  upon,  both  in  the  agreement  tj  forbear  legal  proceedings 
against  the  husband  in  regard  to  the  iniquitous  transaction  alleged 
and  to  the  money  received  and  appropriated  by  the  husband  to  his 
own  use.     (Id.) 

24.  Support  of   Findings — Bbsponsibiutt  or  Husbani^— Gonfuoting 

EviDSNGE. — Where  there  is  evidence  tending  to  support  all  of  the 
findings  for  the  plaintiff,  and  the  evidence  was  substantiaUy  con* 
flieting  as  to  whether  the  husband  or  an  attorney  associated  with 
him  in  business,  and  who  prepared  the  papers,  received  the  money, 
but  the  testimony  of  the  latter,  that  he  received  the  check  and  that 
the  money  was  immediately  turned  over  to  the  defendant  husband, 
taken  in  connection  with  the  fact  that  defendants  by  signing  the 
contract  sued  upon  acknowledged  the  husband's  liability  to  re- 
move the  mortgage-lien,  amply  sustains  the  finding  for  plaintiff  on 
that  question.     (Id.) 

25.  Legal  Liability  op  PLAiNTin  on  Mobtqaob— Equitablb  Liabujtt 

OP  Dependant. — It  is  immaterial  whether  plaintiff  by  giving  a 
power  of  attorney  to  raise  funds  on  mortgage  to  carry  on  an  appeal, 
if  taken,  and  not  to  be  used  unless  the  appeal  was  taken,  of  which 
notice  to  the  contrary  was  given,  made  herself  legaUy  liable  to  the 
mortgagee.  It  is  sufficient  that  as  between  herself  and  her  attorney 
in  fact  she  was  not  in  equity  bound  by  it,  but  he  was,  and  acknowl- 
edged iiiina^f  to  be  80  bouud  by  executing  the  agreement  sued  upon. 
(Id.) 

26.  Assumpsit — Oonplicting  Svidxnci — Suppoet  of  Findings. — ^In  aa 

action  of  assumpsit,  where  there  is  a  substantial  conflict  in  the  evi- 
dence, and  findings  for  the  plaintiff  are  supported  by  sufficient  evi- 
dence tending  to  sustain  them,  this  court  will  not  interfere  with 
the  action  of  the  trial  court.     (Doe  v.  Allen,  560.) 

27.  Finding  as  to  Date. — ^A  finding  that  the  promise  was  made  on  or 
about  the  date  alleged  in  the  complaint  is  sufficiently  sustained  by 

evidence  that  it  was  made  on  that  date,  and  conflicting  evidence 
that  it  was  made  on  the  day  next  previous  thereto.  The  court  was 
not  required  to  choose  absolutely  between  the  two  dates.     (Id.) 

28.  Original  Verbal  Promise — Consideration — Statute  of  Frauds. — 

A  verbal  promise  by  a  ^  urchaser  who  had  paid  the  purchase  money 
on  a  cargo  of  coal  consigned  to  him,  to  pay  the  frei^t  to  the 
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earner  if  it  should  be  delivered  free  of  lien  for  the  freight  (whleh 
the  agents  of  the  eonsignor  had  failed  to  pay)  and  on  faith  of  which 
promise  the  earner  delivered  the  cargo,  is  an  original  promise  rest- 
ing upon  a  eonsideration  beneficial  to  the  promisor,  and  is  not  re- 
quired to  be  in  writing  nnder  sections  1624  and  2794  of  the  Givii 
Code.     (Id.) 

29.  Note  —  Illegal  Oonsidebation  —  Lobbying  Oontbagt  —  Publio 
PoucT. — ^A  promissoiy  note  given  to  raise  money  for  the  purpose 
of  eanjing  out  a  contract  between  the  maker  and  payee  for  lobby- 
ing 18  given  f6r  a  contract  against  public  policy,  which  renders  the 
eongideration  illegal.     (Le  Toumeox  v.  Oilliss,  646.) 

to.  Definition  of  ''Lobbying."— The  term  "lobbying"  has  a  well- 
defined  meaning  in  this  country,  and  signifies  to  address  or  solicit 
members  of  a  legislative  body  in  the  lobby  or  elsewhere  for  the 
purpose  of  influencing  their  votes.  The  term  is  not  used  in  any 
good  sense.     (Id.) 

tl«  Penal  Offense  not  Material. — ^It  is  not  material  that  the  con- 
tract does  not  provide  for  acts  to  be  done  within  the  penal  provisions 
of  the  constitution  and  the  Penal  Code.  It  is  sufficient  that  it  was 
the  object  and  purpose  to  provide  means  to  enable  the  maker  of  the 
note  to  carry  on  the  business  of  lobbying.  It  is  not  the  policy  of 
the  law  that  the  members  of  the  legislature  during  the  session  should 
be  subjected  to  the  personal  solicitation  of  experienced  and  paid 
lobbyists.     (Id.) 

82.  CoNTBAOTS  NOT  AIDED  BY  CouBTB. — Courts  will  DOt  permit  them- 
selves to  be  used  for  the  purpose  of  aiding  or  enforcing  suc^  con- 
tracts, and  this  cannot  be  made  the  basis  of  any  action,  legal  or 
equitable.     (Id.) 

tS.  Teansfeb  of  Illegal  Note— Peesumption — Bueden  of  Pboof. — 
Where  it  is  clearly  proved  that  the  eonsideration  of  the  note  was 
illegal  and  that  the  payee  was  a  party  to  the  illegal  contract,  and 
the  note  is  sued  upon  by  a  transferee  of  the  payee,  the  law  presumes 
that  the  transferee  suing  upon  the  note  stands  in  the  shoes  of  the 
payee,  and  the  burden  of  proving  a  bona  flcU  purchase  for  value 
without  notice  rests  upon  the  holder.     (Id.) 

24.  Obdbb  Granting  New  Trial — Surprise — Mistake  of  Law. — An  or- 
der granting  a  new  trial  on  account  of  the  surprise  of  the  holder, 
iHdch  consists  only  of  a  mistake  of  law  as  to  the  burden  of  proof, 
which  was  supposed  to  rest  on  defendant,  to  prove  that  plaintiff 
was  not  a  bona  -fide  holder  for  value,  cannot  be  justified.     (Id.) 

86.  Trial — ^Pastiss  at  Swords'  Length. — Upon  the  trial  of  a  cause  the 
parties  are  at  swords'  length,  and  each  one  relies  upon  his  own 
knowledge  of  the  law,  and  the  evidence  which  he  deems  essential. 
(Id.) 

86.  Laches — Affucation  after  Judgment. — One  who  would  apply  for 
f«Ji«f  on  the  ground  of  mistake  of  law,  must  apply  before  jiidg- 
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ment  to  have  the  submisdon  set  aside  upon  terms,  and  it  is  too  late 
to  make  the  application  after  dedsion  and  judgment,  as  ground  for 
new  trial.     (Id.) 

t7.  Presumption  in  Favob  or  Obdk»— Abuse  or  Discbxtion. — ^Though 
in  general  all  presumptions  are  in  favor  of  an  order  granting  a 
new  trial,  yet  where  it  is  granted  without  any  legal  reason  for  so 
doing  the  court's  discretion  has  been  abused.     (Id.) 

88.  O0NTILA.CT  TO  Sell    Electric  Power— Personal  Propewtt—Prigi 

NOT  Paid— Measure  or  Damages. — A  contract  to  sell  electric  power 
for  five  years  is  a  valid  contract  to  sell  personal  property,  and 
where  the  price  is  not  paid  in  advance  the  measure  of  damages  for 
breach  of  the  contract  is  the  excess,  if  any,  of  the  value  of  th« 
property  to  the  buyer  over  the  amount  which  would  have  been  dus 
to  the  seller  under  the  contract  if  it  had  been  fulfilled.  (Terraea 
Water  Company  v.  San  Antonio  Light  and  Power  Company,  511.) 

89.  Pleading  —  Admissibuitt  of  Eyidencb  —  Prssuioo)  Nones  or 
Legal  Damages — Minimum  Damages. — ^Damages  resulting  from 
the  act  eomphiined  may  be  proved  under  the  ad  damnum  clause 
of  the  complaint.  The  defendant  must  be  presumed  to  be  aware 
of  the  damages  fixed  by  law  for  the  violation  of  his  contract,  and 
where  no  special  damages  were  claimed  or  aUowed  the  court  prop- 
erly allowed  the  minimum  of  damages  resulting  from  the  procure- 
ment from  another  at  a  higher  price  of  what  the  defendant  bad 
failed  to  deliver  at  the  stipulated  price.     (Id.) 

40.  Estoppel  or  DErAULTiNG  Pasty. — The  party  who  voluntarily  and 

wrongfully  puts  an  end  to  a  contract  and  prevents  the  other  party 
from  performing  it  is  estopped  from  denying  that  the  injured 
party  has  not  been  damaged  to  the  extent  of  his  actual  loss  and  his 
outlay  fairly  incurred.     (Id.) 

41.  Rescission  —  Incompetent    Persons. — The   eootraet   of   a  person 

whose  mind  was  so  impaired  as  to  be  incapacitated  for  transacting 
business,  but  who  was  not  entirely  without  understanding,  may  be 
rescinded;  and  such  right  of  rescission  includes  the  defensive  righSy 
if  the  other  party  seeks  by  action  to  enforce  the  contract,  to  set 
up  and  establish  such  matters  as  would  justify  a  decree  of  re- 
scission.    (Dun lap  V.  Plummer,  426.) 

42.  Incompetent  Joint  Maker  or  Note. — A  joint  maker  of  a  prom- 
issory note,  which  was  given  for  an  antecedent  debt  due  from  the 
other  maker  to  the  payee,  who  signed  the  note  in  ignorance  of  that 
fact  and  when  he  was  mentally  incapacitated  from  transacting  busi- 
ness, is  entitled  either  to  sue  for  a  rescission  of  the  contract  or  to 
set  up  such  right  to  a  rescission  as  a  defense  to  an  action  on  the 
note  brought  by  an  assignee  who  paid  no  consideration  for  the 
assignment.     (Id.) 

43.  Continuance — Deposition  not  Returned. — It  is  error  to  refuse  a 

continuance  asked  for  by  the  defendant  in  an  action  on  such  note 
in  order  to  procure  the  deposition  of  an  absent  witness^  by  whom 
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alone  his  mental  ineompetenej  eonld  be  establiBhed,  if  the  affidavit 
for  the  eontinnanee  was  suffieient  in  fonn  and  dne  diligenee  had 
been  noed  in  the  attempt  to  proeore  the  deposition.     (Id.) 

44.  BniLDiNO  O0NTRA.CT  —  Substantial  Oompliahos  —  Inpxpbndknt 
PsoMias— DxraoTS  in  Stairway — ^MxABuas  ow  Damaoss — ^Iicpbopeb 
Etidxmci — OoBT  or  Nxw  Staibwat. — In  an  aetion  against  the  own- 
en  of  a  boilding  by  eontzaetore  to  recover  the  bahinoe  due  on  the 
eontraet,  and  for  extra  work,  where  plaintiffs  had  snbatantially 
eompHed  with  the  eontraet,  which  contained  an  independent  prom- 
ise to  pay  before  the  commencement  of  the  work,  and  where  it 
appeared  that  alleged  defects  in  a  stairway  could  be  remedied  at 
moderate  cost,  the  measure  of  damages  therefor  is  merely  the  detri 
ment  suffered  from  breach  of  the  contract.  It  was  error  for  the 
court  to  admit  evidence  of  the  cost  of  a  new  stairway,  and  to 
render  judgment  therefor,  as  a  measure  of  damages  against  the 
plaintiffs.     (Carpenter  v.  Ibbetson,  272.) 

45.  Action  upon  Contbaot  fob  Plaxntht's  Benefit — Sale  by  Widow 

and  Heir — Agreement  as  to  Payment. — In  so  far  as  a  contract 
for  the  payment  of  a  certain  sum  as  the  price  of  property  sold  by 
the  widow  and  sole  heir  at  law  of  her  deceased  husband  to  the 
defendant,  in  excess  of  a  sum  paid  to  the  defendant,  was  made 
expressly  for  the  benefit  of  the  plaintiff  as  a  creditor  of  the  estate, 
to  whom  defendant  agreed  that  it  should  be  paid,  the  contract  i» 
enforceable  by  the  plaintiff.     (Peters  v.  George,  239.) 

46.  Time  of  Payment. — No  time  for  performance  of  the  contract  of 
sale  being  specified  therein,  the  money  was  payable  immediately. 
(Id.) 

47.  Release  of  Estate  Immaterial. — ^It  being  no  part  of  the  con- 
tract that  the  payment  to  the  plaintiff  was  to  depend  upon  a  release 
of  the  estate  from  his  claim  as  a  creditor  thereof,  it  is  immaterial 
whether  he  executed  such  release  or  established  it  by  proof.     (Id.) 

48.  Statute  of  Frauds. — The  statute  of  frauds  is  inapplicable  to  the 
agreement  of  defendant  to  pay  the  plaintiff  a  part  of  the  price  of 
the  property  sold.     (Id.) 

49.  OONTEMPORANEOUS  CONSTRUCTION  BY  PARTIES. — The  Contemporane- 
ous and  practical  construction  of  a  contract  by  the  parties  is  strong 
evidence  of  the  meaning  of  equivocal  terms.  (Baldwin  v.  Napa  and 
Sonoma  Wine  Co.,  215.) 

50.  AenoN  FOR  Breach  of  Contraot  to  Seix  Wines — Agreed  Dr. 
LIVERY  Pro  Rata — Estoppel  of  Plaintiff. — In  an  action  for  breach 
of  a  contract  executed  in  March  of  the  first  year  to  sell  and  deliver 
wines,  of  which  the  defendant  buyer  agreed  to  take  a  specified  num- 
ber of  gallons  each  year  before  September  1st,  where  the  parties 
by  agreement  delivered  and  accepted  a  pro  rata  number  of  gallons 
as  a  completion  of  the  first  year's  contract,  the  plaintiff  cannot 
afterward  be  allowed  to  claim  a  breach  for  non-delivery  of  the 
ipeeiiisd  mnnlMr  «f  gaUoni  before  September  1st  in  that  year.    (Id.) 
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61.  Bbulch  by  Plaintdt — Nkw  Teial. — ^Where  tlie  evidence  fails  it 
sbow  a  breaeh  of  the  eontraet  by  the  defendant,  and  shows  that 
plaintiff  himself  was  gwlty  of  a  breaeh  in  refusing  to  deliver  wine 
eaUed  for  bj  the  eontraet,  a  verdiet  for  the  plaintiff  was  prop- 
erly set  aside  and  a  new  trial  granted.     (Id.) 

52.  AOOOUNT   OF    PLAXMnrF — ImFBOPEB   DiHAND   of   PaTMXNT — NOTIGB 

OF  Cancellation. — ^The  plaintiff  had  no  right  to  render  an  aeeoiint 
and  demand  payment  for  wine  agreed  to  be  sold  and  whieh  plaintiff 
had  reserved  for  other  parties,  nor  to  demand  payment  for  a  greater 
number  of  gallons  on  the  first  year's  eontraet  than  had  been  agreed 
to,  nor  to  notify  defendant  that  plaintiff  would  eause  defendant's 
right  to  be  eaneded  under  the  eontraet  unless  payment  of  the  ae- 
eount  was  promptly  made.     (Id.) 

53.  iNSTBUcnoN  iGNOBiNa  Agbxemknt. — ^The  court  erred  in  giving  an 

instruction  for  the  plaintiff  iHdeh  ignored  the  agreement  by  the 
parties  for  pro  rata  sale  and  delrreiy  in  completion  of  the  fbrst 
year's  contract.     (Id.) 

.~)4.  Impbopeb  Moddpioation  of  SsQnx8i>— Bsfusal  to  Deuvxs  Winks. 
— The  defendant  had  the  ri^t  to  have  the  jury  instructed  that 
plaintiff  had  no  right  to  refuse  to  deliver  any  of  the  winee  men- 
tioned before  the  expiration  of  a  contract  year,  providea  they  were 
within  the  amount  called  for  by  the  contract;  and  it  was  error  to 
modify  a  request  to  that  effect  by  changing  its  substance.     (Id.) 

">•').  Action  upon  Contract — Tkanspobtation  or  T^Aan^inm — Gdnflict- 
INO  EviDKNCB — ^Appbal. — ^In  an  action  upon  a  contract  to  pay  for  the 
transportation  of  laborers,  where  the  evidence  is  eonHieting  as  to 
whether  the  number  of  laborers  were  to  be  paid  for  who  were  placed 
on  wagons  and  stages  and  waybilled  to  the  camps  of  the  defendant, 
as  claimed  by  plaintiff,  or  whether  it  was  the  number  or  men  de- 
livered at  the  camps  and  received  by  the  defendant,  and  the  coun 
found  in  favor  of  plaintiff,  the  finding  will  not  be  disturbed  upon 
appeal     (Idol  v.  San  Francisco  Construction  Company,  92.) 

56.  Account-Book— Obioinal  Entries — Copies  from  Waybiixs — ^Im- 
material Ebbort— Independent  Evidence. — ^An  account-book  kept 
by  the  plaintiff,  in  so  far  as  it  contained  original  entries  as  to  the 
number  of  men  transported,  was  admissible  in  his  favor;  though 
where,  after  a  certain  date,  the  names  were  c<^ied  therein  from  the 
waybills,  the  waybills  constituted  the  original  entries.  But  any 
error  in  admitting  the  book  as  to  such  copies  instead  of  the  way- 
bills was  immaterial,  where  there  was  independent  uncontradicted 
evidence  of  the  transportation  of  a  specified  number  of  men  for 
which  plaintiff  was  not  paid.     (Id.) 

8«a  Assignment;  Attachment;  Banks,  3,  4;  Conveniony  4;  Ooon- 
ties,  1,  2;  Estates  of  Deceased  Persons,  U-17,  19;  Mnnieipal 
Coirporations,  4,  5;   Sale;   Specific  Performance;    VeudMr  and 
Tendeew 
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1.  OONYKBSION      OF    CaTTLB — AgENOT — TlTLE    OF    PbINCIPAI/— ATTACH- 

xxiTF  AND  Salb  IN  Hands  OF  AGENT. — In  an  action  for  the  conver- 
non  of  cattle  by  the  defendant,  where  it  appears  from  the  evidence 
that  plaintiff  employed  an  agent  to  buy  and  eell  cattle,  whose  com- 
pensation out  of  the  profits  was  to  be  applied  to  pay  the  agent's 
debt  to  the  plaintiff,  the  plaintiff's  title  is  established,  and  an  at- 
tachment of  the  cattle  in  the  hands  of  the  agent,  and  a  sale  thereof 
to  the  defendant  as  the  agent's  property,  for  a  debt  of  the  agent 
to  the  defendant,  established  a  conversion,  entitling  the  plaintiff 
to  recover,     (^cholls  v.  Mapes,  849.) 

1.  PuECHASX  WITHOUT  DISCLOSING  Pbincipai^. — ^Thc  fsct  that  the  agent 
purchased  the  cattle  In  controversy  from  a  third  party  without  dis- 
closing the  principal,  the  purchase  having  been  made  out  of  the 
funds  of  the  principal,  cannot  affect  the  title  of  the  principal  against 
third  parties.     (Id.) 

3.  iMPBOPEa  Damages  for  Pdbsuit  of  Pbopebtt — Attobnst's  Fees — 
OosT  OF  Depositions. — ^Attorney's  fees  are  not  recoverable  In  an 
action  for  conversion,  as  damages  incurred  in  the  pursuit  of  the 
property  under  section  3336  of  the  Civil  Code,  nor  as  costs  in  the 
action.  The  cost  of  taking  depositions  forms  no  part  of  the  dam- 
age, and  should  be  determined  in  the  cost-bill.  (Id.) 
Waiver  of  Tort — Assumpsit. — Where  personal  property  has  been 
wrongfuUy  taken  and  converted,  the  owner  has  his  election  to  sue 
in  tort  for  the  conversion  or  he  may  waive  the  tort  and  sue  in 
aummpsit,  on  an  implied  contract  to  pay  the  reasonable  value  of 
the  property.  (Fountain  v.  City  of  Sacramento,  461.) 
See  Judgment,  9. 

OOBPOBATIONS. 

1.  Action  against  Forbgn  Corporation — Statoti  of  Limitations— 

Failure  to  Designate  Aoentw — Under  the  act  of  1872,  and  the 
act  of  1899  amendatory  thereof,  a  foreign  corporation  doing  busi- 
ness in  this  state  which  fails  to  file  with  the  secretary  of  state  its 
designation  of  some  person  residing  in  the  county  of  its  principal 
place  of  business  upon  whom  process  shall  be  served  cannot  defend 
an  action  on  the  ground  that  it  is  barred  by  the  statute  of  limita- 
tions.    (Black  V.  Vermont  Marble  Company,  718.) 

2.  Plea  of  Statute— Admission  of  Pleadings — ^Burden  of  Proof. — 
Where  it  was  admitted  by  the  pleadings  that  defendant  is  a  foreign 
corporation,  and  it  pleaded  the  statute  of  limitations,  the  plea  being 
deemed  controverted  by  section  462  of  the  Code  of  Civil  Procedure, 
the  burden  is  upon  the  defendant  in  order  to  avail  itself  of  the 
defense  to  show  that  it  had  complied  with  the  statute  by  filing 
the  required  designation  with  the  secretary  of  state.     (Id.) 

8.  Designation  Pending  Suit — Protection  of  Statute — Time  of 
Sunning. — Where  the  foreign  corporation  designated  an  agent 
pending  suit,  such  designation  is  only  prospective  from  its  data 
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as  to  the  protection  of  the  statute  of  limitations,  and  it  eaitnoi 
ayail  itsflf  of  any  defense  as  to  the  running  of  the  statute  prior 
thereto.     (Id.) 

See  Banks;  Munidpal  Corporations;   Warehouseman. 

COSTS.    See  Conversion,  8;  Estotes  of  Deceased  Persons,  tt. 

COUNTIES. 

1.  Two  Contracts  wms  Codmtt — Claim  ahd  Patkbnt  upom  Ons — 
Estoppel  or  Cujuakt — ^Mandamus. — ^Where  the  same  company  had 
two  contracts  with  a  county,  one  of  an  earlier  date  for  a  heating 
plant,  and  one  of  later  date  for  a  Tentilating  plant,  for  the  county 
hospital,  and  a  Terifled  claim  upon  the  heating  plant  was  allowed 
and  paid,  the  company  is  estopped  from  showing  that  the  amount 
received  upon  its  verif  ed  claim  was  not  a  payment  upon  the  heat- 
ing plant,  and  was  intended  to  be  a  claim  upon  the  ventilating 
plant,  and  mandamua  will  not  lie  to  compel  a  first  payment  upon 
the  heating  plant.  ( Russell- Yail  Engineering  Company  v.  Kirby, 
707.) 

2.  Support  of  Judomxnt— Refusal  of  Mandahus— Questions  not 
Considered. — Where  the  findings  support  the  judgment  refusing  the 
writ  of  manilate,  this  court  will  affirm  it  without  inquiring  as  to  the 
validity  or  effect  of  either  of  the  contracts,  or  the  relation  between 
them.     (Id.) 

3.  Power   of    Supervisors — ^Apportionment    and   Compensation   or 

Health  Officer  —  Constitutional  Law. — Under  section  11  of 
article  XI  of  the  constitution  and  urder  tho  general  provisions  of 
the  County  Government  Act  of  1897,  the  ho^rd  of  supervisors  of  a 
county  have  the  power,  by  necessary  implication,  to  appoint  an 
expert  medical  employee  as  health  officer,  and  to  fix  his  compensa- 
tion and  order  it  paid  out  of  the  county  treasury.  It  is  imnmteriaJ 
whether  or  not  the  legislature  transcended  its  powers  under  the 
constitution  in  tho  express  provision  of  subdivision  '0  of  section 
25  of  the  County  Oovemment  Act  upon  that-  subject.  (Valle  v. 
Shaffer,  183.) 

4.  Appointee  not  a  County  Officer. — ^The  health  officer  appointe<1 
by  the  board  is  to  be  deemed  an  employee,  and  not  a  county  officer. 
(Id.) 

See  Ordinaneau 

COUBTS.     See  Appeal,  8;  District  Courts  of  Appeal;  Justice's  Court: 
Police  Court. 

CRIMINAL  LAW. 

I.  Habeas  Corpus — Insufficient  Complaint  for  Bisturbino  Peace. 
— A  complaint  for  disturbing  the  peace  and  quiet  of  complainant 
on  certain  streets  in  a  town  by  then  and  there  using  vulgar  and 
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profane  language  in  the  presence  and  hearing  of  said  eomplainant 
and  in  the  presence  and  hearing  of  women  and  children  on  the  said 
streets  is  insufficient  to  state  a  public  offense  in  that  it  does  not 
charge  that  it  was  done  ''in  a  loud  and  boisterous  manner/'  nor 
state  anything  to  connect  the  language  used  with  "offensive  con- 
duet/'  A  defendant  held  under  such  complaint  is  entitled  to  be 
discharged  upon  habeas  corpus.     (Ex  parte  BoTuton,  294.) 

2.  EviDENCB  —  Imfeaohhxkt    or    Witness. — The  impeachment  of  a 

witness  by  showing  that  he  has  made  statements  in  conflict  with 
his  present  testimony  cannot  be  met  by  the  party  calling  such  wit- 
ness with  evidence  that  at  other  and  different  times  the  impeached 
witness  has  made  statements  in  harmony  with  his  present  testi- 
mony; and  to  permit  the  introduction  of  such  testimony  is  preju- 
dicial to  the  party  against  whom  it  is  received.  Particularly  is 
this  the  rule  where  there  is  nothing  to  show  that  the  witness  did 
not  have  the  same  motive  or  interest  to  deceive  when  he  made  the 
confirmatory  statement  that  he  may  have  had  when  he  testified  to 
the   fact.     (People  v.  Turner,  420.) 

3.  Heassay. — In  a  prosecution  for  larceny  a  witness  cannot  testify  to 
a  conversation  had  with  a  third  person,  the  effect  of  which  was  to 
convey  the  impression  that  such  third  person  had  told  the  witness 
that  the  defendant  was  one  of  the  parties  engaged  in  the  steal) ijg. 
Such  testimony  is  hearsay.     (Id.) 

4.  Accusation  in  Pressnge  or  DsrENDANT. — In  such  prosecution  evi- 
dence of  a  statement  made  by  the  prosecuting  witness  in  the  pres- 
ence of  the  defendant,  that  the  defendant  was  one  of  the  persons 
concerned  in  the  stealing,  is  inadmissible  if  the  defendant  at  the 
time  denied  the  charge.     (Id.) 

5.  Instructions — CiBCUiiSTANTiAL    Evidince. — In  a   eriminal    prose 

ention  it  is  error  to  instruct  the  jury  without  qualification  that 
"where  the  en^denee  is  entirely  dreumstantial,  yet  is  not  only 
consistent  with  the  guilt  of  tne  defendant,  but  inconsistent  with 
any  other  rational  conclusion,  the  law  makes  it  the  duty  of  the  jury 
to  convict,  notwithstanding  such  evidence  may  not  be  as  satis- 
factory to  their  minds  as  the  direct  testimony  of  credible  eye-wit- 
nesses would  have  been."     (People  v.  Taggart,  423.) 

6.  Erbob  without  Prejitoick. — The  giving  o*  such  instruction,  al- 
though erroneous,  will  not  warrant  a  reversal  where  the  circum- 
stantial evidence  of  the  defendant's  guilt  was  entirely  uncontra- 
dicted, and  was,  if  not  absolutely  conclusive,  at  least  * '  satisfactory ' ' 
in  the  sense  of  that  ttrm  as  defined  in  the  Code  of  Civil  Procedure, 
— to  wit,  such  as  "ordinarily  produces  moral  certainty  or  convic- 
tion in  an  unprejudiced  mind."     (Id.) 

7.  AssAUW  to  Commit  Rape — Simple  Assaui/t. — On  a  prosecution  foi 

an  assault  to  commit  rape  the  defendant  may  be  convicted  of  a 
simple  assault.     In   the  present  case  the   evidence  is  sufficient   to 
sustain  the  verdict  of  simple  assault.     (People  v.  Green,  432.) 
I  OaL  App.-«). 
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8.  Instructions  without  Pbejudicb. — On  such  a  proeeeution,  where 
the  defendant  was  convieted  of  simple  assault,  instructions  relating 
only  to  the  higher  offense,  whether  erroneous  or  otherwise,  are 
without  prejudice.     (Id.) 

9.  AssAui/r  WITH  Deadly  Weapon — ^Appeal  from  Judgment  Alone — 

Instruction — ^Revdew  ow  Eyidenoe. — Upon  appeal  from  a  judg- 
ment of  conviction  of  an  assault  with  a  deadly  weapon,  upon  a 
bill  of  exceptions,  where  there  was  no  motion  for  a  new  trial,  if 
there  is  some  evidence  tending  to  show  that  the  weapon  was  deadly, 
and  an  instruction  correct  in  law  was  given  upon  that  subject,  the 
insufficiency  of  the  evidence  to  show  whether  the  weapon  was 
deadly  cannot  be   reviewed.     (People  v.   Durand,   71.) 

10.  Ground  for  New  Trial — Constkjction  of  Code — Applicability 
of  Instruction. — The  insufficiency  of  the  evidence  is  made  ground 
for  a  new  trial  under  section  1181  of  the  Penal  Code,  and  included 
in  the  provisions  of  section  1170  or  1259  of  that  code.  Where  it 
appears  that  a  correct  instruction  is  inapplicable  to  any  evidence 
in  the  case,  it  may  be  reviewed  upon  a  bill  of  exceptions  upon  appeal 
from  the  judgment,  and  it  devolves  upon  the  district  attorney  to 
show  that  there  is  some  evidence  to  which  it  is  applicable.     (Id.) 

11.  Bribery  of  Member  of  Legislature  —  Constitutionality  of 
Penal  Provision  —  Punishment  —  Disfranchisement. — Section 
86  of  the  Penal  Code,  as  re-enacted  April  6,  1880,  punishing  legis- 
lative bribery  as  a  felony,  including  disfranchisement  as  part  of 
the  punishment,  is  a  revised  and  independent  aet,  which  is  not 
subject  to  section  26  of  article  IV  of  the  constitution.  The  orig- 
inal section  was  not  repealed  by  section  35  of  article  lY  of  the 

constitution;  and  the  power  of  the  legislature  to  punish  legislative 
bribery  by  section  86  of  the  Penal  Code  as  re-enacted  was  not 
withdrawn  by  that  section  of  the  constitution,  and  the  legislature 
properly  included  the  additional  punishment  of  disfranchisement 
established  by  the  eonstitatioa.     (In  re  Bunkers,  61.) 

12.  Power  of  Lbgislatdrx— Concuusivz  Presumption. — An  act  of  the 
legislature  is  conclusively  presumed  to  be  within  its  powers  unless 
expressly  prohibited  by  the  state  or  federal  constitution.     (Id.) 

13.  Investigation   before   Senate   Committee — ^Building   and   Loan 

Corporations — Corritft  Beceift  of  Bribe. — The  legislature  has 
power  under  section  1  of  article  Xll  of  the  constitution  and  see- 
tion  383  of  the  Civil  Code  to  investigate  the  affairs  of  all  corpora- 
tions in  this  state;  and  a  member  of  a  senate  committee  appointed 
for  the  purpose  of  investigating  the  affairs  of  building  and  loan 
corporations  is  charged  with  a  duty  in  his  official  capacity  as  a 
member  of  the  senate,  and  if  he  accepts  a  bribe  to  prevent  such 
investigation  and  to  cast  his  official  vote  against  it,  he  is  guilty 
of  bribery  as  a  member  of  the  legislature.     (Id.) 

14.  Sufficiency  of  Indictment — ^Habeas  Corpus. — ^Where  the  indiet- 
BMBt  soffieieatly  charges  bribery  as  defined  by  sabdivisioa  6  9i 
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section  7  and  hj  section  86  of  the  Penal  Code,  and  states  the  offense 
with  sufficient  particularity  to  give  the  court  jurisdiction  of  the 
charge,  the  party  charged  cannot  for  any  allied  defect  in  the 
statement  be  discharged  upon  writ  of  habeas  corpus,     (Id.) 

15.  JuBiSDiCTiON  OF  CouBT. — ^The  superior  court  of  Sacramento  County 

has  jurisdiction  of  the  offense  of  bribery  committed  therein  by  a 
member  of  the  legislature.     (Id.) 

16.  BUBOLABT    IN      HoUSE    07    ILL-BbPUTE — EviDSNGK — MlSOONDUCT     OF 

DiSTEiOT  Attorney. — Upon  a  prosecution  for  burglary,  where  it 
appeared  that  it  was  conunitted  in  the  room  of  an  inmate  of  a 
house  of  ill-repute,  the  character  of  which  was  shown  by  defend- 
ant, though  he  claimed  an  aJiibi,  evidence  was  admissible  to  show 
the  acquaintance  of  an  eye-witness  to  the  burglary  with  the  de- 
fendant, the  frequency  of  his  visits  to  the  house,  and  hia  famil- 
iarity with  the  premises,  and  hia  knowledge  of  the  manner  in  which 
the  prosecuting  witness  kept  her  money  and  other  articles  of  value 
in  her  room,  and  the  articles  missed  by  her  on  the  night  of  the 
burglary;  and  there  was  no  misconduct  of  the  prosecuting  attorney 
in  introducing  such  evidence,  though  it  had  a  tendency  to  place 
the  defendant  in  an  unenviable  light  before  the  jury.  (People  ▼. 
Davis,  8.) 

17.  Cboss-Examination  of  Defendant  —  Relations  to  Pboseoutino 
Witness — ^Jealous  Resentment  as  to  Masbiaoe — Failure  to 
Remove  Trunk. — ^Where  the  defendant  on  direct  examination  tes- 
tified freely  as  to  happenings,  conduct,  and  conversations  at  the 
house,  and  as  to  the  jealous  resentment  and  rage  of  the  prosecuting 
witness  when  informed  of  his  intended  marriage,  as  being  the 
motive  for  an  unfounded  accusation  against  him,  it  was  proper 
to  croes-ezamine  him  as  to  any  matter  or  period  of  time  embraced 
in  his  direct  examination,  and  to  question  him  touching  his  engage- 
ment and  marriage,  and  to  show  his  failure  to  remove  his  trunk 
from  that  house.     (Id.) 

18.  Abgument  of  Distbict  Attosnxt — ^Reversible  Misconduct  not 
Shown. — It  was  not  misconduct  justifying  a  reversal  for  the  dis> 
irict  attorney  to  denounce  the  theory  and  the  credibility  of  the  de- 
fendant and  severely  to  criticise  him  from  his  own  evidence;  nor 
to  allude  to  the  women  as  of  negro  extraction,  where  the  testi- 
mony shows  that  one  was  colored,  and  their  appearance  on  the 
stand  may  have  indicated  it;  nor  to  charge  that  defendant  was 
living  off  the  earnings  of  the  prosecuting  witness,  where  the  de- 
fendant introduced  evidence  that  he  obtained  money  from  her. 
(Id.) 

19.  Refusal  of  Insisuotions — ^Dutt  of  Inmyiduaii  Jubobs. — It  was 
not  error  to  refuse  requested  instructions  addressed  to  the  dut7 
of  individual  jurors.     (Id.) 

20.  Presumption  of  Fair  Character. — An  instruction  as  to  the  pre- 

sumption  of   the   fair   eharaeter  of   the   daffmdant   was   pr^^ecfy 
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refused  where  the  evidence  does  not  warrant  a  presumption  as  to 
his  general  fair  character,  and  the  instruction  was  too  broad  Is 
not  being  limited  to  the  traits  of  character  necessarily  involved 
in  the  particular  ease.     (Id.) 

21.  Requests  Covered  by  Chabox. — It  is  proper  to  refuse  requested 
instructions  covered  by  the  charge  of  the  court.     (Id.) 

22.  Pbopeb    iNSTBuonoNS — Criminal    Intent — ^Pbovingb    ow    Jury. — 

Instructions  based  upon  the  evidence  and  stating  that  the  intent 
to  commit  larceny  must  exist  at  the  time  of  the  entry,  and  instruct 
tions  merely  restating  the  principle  that  jurors  are  the  exclusive 
Judges  of  the  weight  and  sufficiency  of  the  evidence  stated  else- 
where in  the  charge,  and  that  their  judgment  as  reasonable  men 
is  the  test  of  their  right  to  believe  or  disbelieve  the  testimony  of 
a  witness,  were  properly  given.     (Id.) 

23.  Omission  of  Qualitioation — Instructions  to  bk  Construed  To- 

gether.— ^Instructions  must  be  taken  together  as  a  whole,  and  the 
omission  of  a  qualification  in  one  instruction,  given  at  the  re- 
quest of  the  people,  where  the  omitted  qualification  is  plainly  stated 
in  other  instructions  given  at  the  request  of  the  defendant,  could 
not  have  misled  the  jury.     (Id.) 

24.  New  Trial — Newly  Disoovesed  Bvidbnob — ^Discretion — CuMULi- 

TiVB  Evidence. — A  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  is  addressed  to  the  discretion  of  the  court, 
which  is  not  abused  in  denying  the  motion  where  the  newly  discov- 
ered evidence  is  merely  cumulative.     (Id.) 

25.  Burglary  —  Intent  to  Commit  Larceny  —  Sufpicienoy  of  Evi- 

dence.— ^Held  that,  considering  the  time  of  the  entry,  the  clandes- 
tine manner  thereof,  and  the  precipitate  flight  of  the  defendant, 
though  no  larceny  was  conmiitted,  the  jury  were  justified  in  finding 
that  the  entry  was  with  the  intent  to  commit  larceny.  (People  v. 
Noon,  44.) 

26.  Mutilation    of    Information  —  IiIissing     Page  —  Contents    mot 

PROVBN — New  Trial. — Where  it  appears  at  the  arraignment  ot  the 
defendant  that  the  original  information  eontained  one  page  more 
than  the  copy  furnished  the  defendant,  objection  to  which  was 
waived,  and  before  testimony  was  given  it  appeared  that  the  orig- 
inal had  been  mutilated  by  removing  a  page  therefrom,  and  no 
evidence  was  given  on  the  hearing  of  objections  thereto  as  to  what 
the  missing  page  contained,  it  cannot  be  said  that  it  did  not  eon- 
tain  matter  of  defense  or  modifying  the  charges;  and  a  new  trial 
must  be  granted  to  supply  proof  as  to  its  contents.  (Id.) 
27  Presumption  as  to  Knowledge  of  District  Attornby. — As  the 
information  was  signed  by  the  district  attorney  and  was  pre- 
sumably drafted  by  some  one  connected  with  his  ofBce,  the  proof 
of  the  contents  of  the  missing  page  may  be  presumed  to  have  been 
peeoliarly  within  the  knowledge  of  the  district  attomqr.     (Id.) 
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28.  Jurisdiction  of  Ooubt  on  Niw  Tbial — Errscr  of  fiiissiNO  Page. 
— Th«  jurisdiction  of  the  eoort  to  retry  the  defendant  cannot  be 
affected  if  it  ehonld  appear  that  the  missing  page  was  removed 
hj  some  nnknown  person  or  was  accidentally  detached,  and  if  it 
be  shown  that  the  matter  removed  does  not  affect  what  remains 
or  is  of  such  a  nature  that  defendant  would  not  be  prejudiced  by 
its  removal.     (Id.) 

29.  Chabgs  of  Peior  Ck)NViCTiON — Dismissal. — If  it  be  clearly  shown 
that  the  missing  page  contained  an  additional  charge  of  prior 
conviction,  such  charge  may  be  dismissed,  and  the  trial  n^y  then 
proceed  on  the  information  as  it  now  stands.     (Id.) 

80.  Practici — Chabgks  of  Priob  Conviction — Beoobo. — Where  the 
charges  of  a  prior  conviction  are  admitted,  the  proper  place  te. 
show  the  same  is  in  the  minutes  of  the  plea,  a  copy  of  which  should 
be  inserted  in  the  judgment-roll;  and  error  appears  where  the 
minutes  of  the  plea  show  only  the  general  plea  of  not  guilty,  and 
the  jury  did  not  return  any  finding  upon  the  charge  of  prior  con- 
viction, although  the  judgment  recites  a  conviction  of  Hve  such 
charges.     (Id.) 

31.  Infamous  Cbimx  against  Nature — Insufficient  Information. — 
Aji  information  which  does  not  designate  the  offense  of  "the  in- 
famous crime  against  nature"  as  defined  in  section  two  hundred 
and  eighty-six  of  the  Penal  Code,  but  merely  charges  that  the  de- 
fendant did  "commit  the  crime  against  nature,  with  and  upon 
one  Frank  Derby"  by  "having  carnal  knowledge  of  the  body  of 
said  FiHnk  Derby"  is  insufficient  in  not  alleging  that  Frank  Derby 
was  a  male  person.     (People  v.  Carroll,  2.) 

32.  Sxx  —  JuDioxAL    Knowledge  —  Presumption. — Judicial   knowledge 

cannot  be  taken  of  the  sex  of  a  party  upon  whom  the  infamous 
crime  against  nature  is  committed  from  the  name  alone.  The  pre- 
sumptions are  all  in  favor  of  innocence;  and  if  the  facts  stated 
may  or  may  not  eonstitute  a  crime^  the  presumption  is  that  no  crime 
is  charged.     (Id.) 

83.  Grand  Laroxnt — SuFFioumcr  of  Information — Description  of 
Monet  Stolen — Grounds  of  Demurrer  not  Shown. — An  informa- 
tion for  grand  larceny  which  describes  the  property  stolen  as 
"about"  eighty  dollars  lawful  money  of  the  United  States,  shows 
with  sufficient  deflniteness  and  certainty  that  more  than  fifty  dol- 
lars was  stolen,  as  against  a  general  demurrer,  or  where  the  record 
does  not  disclose  whether  the  demurrer  was  general  or  speeiaL 
(People  V.  Peltin,  612.) 

84.  Use  of  Word  "About" — Common  Understanding. — The  word 
"about"  is  frequently  used  as  a  synonym  for  the  word  "nearly" 
or  "approximately."  When  a  person  of  common  understanding 
would  readily  know  what  is  meant,  and  no  substantial  right  is  in- 
fringed,  the  information  must  be  upheld.     (Id.) 
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r>5.  Eyidxnce  —  Monet  Stolen  fbom  Cash  Bbqister  —  Marked, 
Mutilated,  and  Countebtsit  Puce—Possession  of  Dependant.— 
Where  the  money  waa  taken  from  the  plaintiff's  cash  register, 
which  contained  a  marked  and  mutilated  half-dollar  piece,  aasoming 
it  to  be  counterfeit,  eyidence  is  admissible  to  show  the  possession 
thereof  by  the  defendant  when  arrested,  as  tending  to  connect  the 
defendant  with  the  commission  of  the  offense  charged.     (Id.) 

36.  Monet  on  Pseson  or  Defendant — Eyidengb  of  Pbiob  Condition. 
— Where  money  was  found  on  the  person  of  the  defendant  when 
arrested,  evidence  is  admissible  to  show  that  he  had  no  money  just 
before  the  crime  was  committed.     (Id.) 

37.  Cbedit  or  Defendant. — ^It  was  not  error  to  exclude  evidence  that 

the  credit  of  the  defendant  was  good  and  that  he  could  have  bor- 
rowed money,  in  the  absence  of  any  showing  that  he  did  in  fiact 
borrow  it.     (Id.) 

38.  Peesumption  feom  Possession — Good  Chaeaotxb^-Befusal  of 
Bequested  Instruction. — It  was  proper  to  refuse  a  requested  in- 
struction that  the  presumption  arising  from  possession  alone  of 
stolen  property  is  removed  by  evidence  of  good  character,  as  tend- 
ing to  invade  the  province  of  the  jury,  where  the  evidence  of  good 
character  was  not  general,  and  was  partially  neutralized  by  circum- 
stances in  proof,  such  as  masquerading  by  the  defendant  under  an 
assumed  name.     (Id.) 

39.  Instructions  Based  on  Evidence  of  Bbcbnt  Possession — Con- 
struction OF  Instructions. — An  instruction  as  to  recent  possession 
of  stolen  property,  based  on  evidence  that  when  arrested  defendant 
had  upon  his  person  the  exact  number  of  five4Uid-twenty-dollar 
pieces  taken  from  the  cash  register,  is  to  be  taken  in  connection 
with  other  instructions  given,  which  make  the  instructions  bearing 
on  that  question  a  full  and  correct  statement  of  the  law.     (Id.) 

40.  Larcent — Evidence    of    Conspiract  —  Bsasonable   Doubt  —  Bb- 

quested  iNSfisuCTiON. — ^ITpon  the  trial  of  a  defendant  charged  with 
grand  larceny,  where  the  evidence  showed  that  two  other  persons 
besides  the  defendant  were  concerned  in  and  aided  and  abetted  the 
defendant  in  the  commission  of  the  offense,  it  was  proper  to  refuse 
a  requested  instruction  that  the  prosecution  must  prove  besrond  all 
reasonable  doubt,  not  only  that  the  crime  charged  was  committed, 
but  also  that  the  defendant  and  no  one  else  committed  the  offense, 
and  that  in  the  absence  of  such  proof  the  defendant  must  be  ac- 
quitted.    (People  V.  Boberts,  447.) 

41.  Evidence  Strickzn  Out  —  Bequest  Embodied  in  Charge. — ^A 
requested  instruction,  though  proper  in  itself,  in  regard  to  the  duty 
of  the  jury  not  to  consider  testimony  stricken  out  by  the  court, 
was  not  erroneously  refused  where  it  was  substantially  embodied  in 
the  charge  given  by  the  court.     (Id.) 

42.  Definition  of  Larceny. — It  was  proper  for  the  court  in  defining 
larceny  to  omit  those  subdivisions  of  section  487  of  the  Penal  Code 
which  have  no  application  to  the  evidence.     (Id.) 
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43.  Pbbjudicial  Instruction  Inapfucablx  to  Eyidencs — "Feaud, 
Trick,  and  Deyige." — ^It  was  prejndiexal  error  tending  to  mislead 
the  jury  to  give  a  lengthy  instraetion  on  the  subject  of  larceny 
committed  by  "fraud,  trick,  and  dcyiee,''  though  correct  in  the 
abstract,  where  it  was  not  according  to  the  theory  of  the  prosecu- 
tion and  was  not  responsive  to  any  evidence  tending  to  prove  it, 
there  being  evidence  only  of  an  unsuccessful  attempt  so  to  obtain 
the  money,  in  view  of  which  the  jury  were  probably  confused  by 
the  instruction  to  the  prejudice  of  thft  defendant.     (Id.) 

44.  Larceny — False  Pretenses. — In  orde?  to  constitute  the  crime  of 
larceny,  the  owner  of  the  money  stolen  must  not  have  intended  to 
part  with  the  property  or  the  money  stolen;  and  where  the  evi- 
dence shows  that  the  prosecuting  witness  loaned  the  money  to  the 
defendant,  thus  parting  with  the  title  and  possession  of  it,  which 
was  secured  by  reason  of  false  and  fraudulent  representations  know- 
ingly and  designedly  made,  no  conviction  can  be  sustained  for  lar- 
eeny,  the  crime  being  that  of  obtaining  money  by  false  pretenses. 
(People  ▼.  Proctor,  521.) 

45.  Lewd   or   Lascivious  Acts — Oonstruction  or  Penal  Oode— Oqr- 

RSGTiON  or  Manirst  Misprision. — ^The  reference  to  "part  II'' 
in  section  288  of  the  Penal  Code,  making  it  an  offense  to  commit 
any  lewd  or  lascivious  act  "other  than  the  acts  provided  for  in 
part  n  of  this  code,"  is  manifestly  a  legislative  oversight  or  cler- 
ical misprision,  the  true  reference  being  to  "part  I."  The  errone- 
ous reference  will  be  deemed  corrected  under  the  rules  of  statutory 
construction,  thus  rendering  the  section  intelligible  and  certain. 
(People  V.  Bradford,  41.) 

46.  Lascivious  Acts  upon  Infant  Girl — Competency  op  Witness — 

Discretion  op  Court. — Whether  or  not  the  infant  girl  upon  whoee 
body  the  lascivious  acts  were  charged  to  have  been  committed  was 
an  ineompetent  witness  on  account  of  her  age  was  a  question  within 
the  diaeretion  of  the  court;  and  where  the  court  detennined  that 
she  was  a  competent  witness,  the  weight  and  effect  of  her  testi- 
mony was  properly  left  to  the  jury.     (Id.) 

47.  Pboop  op  Corpus  Deuctl — ^Tfae  oarpus  ddicti  was  sufficiently  proved 
by  the  testimony  of  the  child  with  the  corroborating  testimony. 
(Id.) 

not  Prejxtdiced. — Though  the  testimony  of  the  father  in  relation 
to  the  characteristics  of  the  child  in  respect  to  education,  obedi- 
ence, pleasure,  love  for  pictures,  and  timidity  with  strangers  might 

48.  Testimony  op  Father  —  CHARACrsRiS'ncs  of  Child  —  Dependant 
wen  have  been  omitted,  no  prejudicial  error  appears  in  its  admis- 
alon.     (Id.) 

40.  Peoop  op  Venus. — Though  no  witness  testified  in  terms  that  the 
offense  was  committed  within  the  county,  yet  the  venue  was  suf- 
ficiently proved  where  there  was  evidence  that  it  was  committed 
w'th'Ti   a  specified  township  wh'oh   wps  a  le^l  subdivision  of  the 
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oounty,   and  where   the  whole  evidence   left   no   reasonable   doubt 
that  the  offense  was  eonunitted  in  the  ooonty.     (Id.) 

60.  LiwD  Acts  ufon  Child— Srx  of  Pakties  Immaterial— Suf- 
nciXNOT  OF  Information. — An  information  charging  the  commis- 
sion of  lewd  acts  upon  a  child  nnder  the  age  of  fourteen  years, 
with  the  intent  described  in  section  288  of  the  Penal  Code,  need 
not  set  forth  that  the  defendant  and  the  child  are  of  opposite 
sexes,  nor  contain  any  statement  as  to  the  sex  of  the  parties  or 
either  of  them.  It  is  sufficient  that  the  information  charges  the 
offense  substantially  in  the  language  of  the  statute.  (People  v. 
Curtis,  1.) 

51.  Malicious  Assauia  with  Diadlt  Weapon  bt  Convict  fob  Lifi 
— ^Dkath  Pknai/tt  —  Constitutional  Law. — Section  246  of  the 
Penal  Code,  imposing  the  death  penalty  upon  a  person  undergoing 
a  life  sentence  in  the  state  prison  who,  with  malice  aforethought, 
eommits  an  assault  upon  the  person  of  another  with  a  deadly 
weapon,  or  by  any  means  or  force  likely  to  produce  bodily  injury, 
is  constitutional,  and  does  not  inflict  any  cruel  or  unusual  punish- 
ment nor  deny  the  equal  protection  of  the  law.     (In  re  Finley,  198.) 

68.  Doubts  Besolvid  in  Favob  of  Validity. — No  statute  is  to  be  de- 
clared unconstitutional  unless  its  conflict  with  the  constitution  is 
dear,  substantial,  and  incapable  of  reconciliation;  and  every  pre- 
sumption and  intendment  aids,  and  every  doubt  is  to  be  resolved  in 
favor  of,  the  validity  of  the  statute  assailed.     (Id.) 

68.  Exceptional  Penalties  foe  Exceptional  Crimes.— The  legisla- 
ture may  attach  exceptional  penalties  to  crimes  which  are  excep- 
tional in  their  nature  or  attended  by  exceptional  circumstances. 
(Id.) 

64.  Death  Penalty  not  Cbuxl  nob  Dispbopobtionate  to  Offense.— - 
The  death  penalty  is  not  cruel  ^er  se;  and  cannot  be  said  to  bt 
disproportionate  to  the  offense  punished  by  section  246  of  the  Penal 
Code.     (Id.) 

66.  Equal  Pboteotion  of  the  LiAW — Classification. — The  equal  pro- 
tection of  the  ]aw  is  not  denied  where  there  is  a  proper  classifi- 
cation, and  every  one  who  stands  in  the  same  rdation  to  the  law  is 
treated  equally  in  the  same  manner  under  the  same  drcumstanees 
and  conditions.     (Id.) 

66.  Explosion  of  Dynamitx  in  Wobkino  Mik>— "Plage" — ^"Srsuo- 
tube" — Meaning  of  Statute. — A  worldng  mine  in  which  men  are 
employed,  with  its  shafts,  chutes,  tunnels,  stopes,  excavated  cliam- 
bers,  and  its  stulls  to  hold  up  the  rock  and  dirt  overhead,  is  within 
the  act  of  March  12,  1887,  mailing  it  a  felony  to  explode  dynamite 
in  a  "  place  where  human  beings  usually  .  .  .  pass  or  repass, ' '  witfa 
intent  to  injure  or  destroy  a  ''structure."     (In  re  Mitchell,  396.) 

6T.  CoNSTBUonoN  OF  Penal  Statutes — Common-Law  Rule  Abbo- 
OATB). — ^Penal  statutes  not  part  of  the  Penal  Code  are  to  be  eoii- 
strued  by  no  different  rule  from  that  declared  in  section  4  of  the 
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z  Penal  Code,  requiring  its  proyisionB  ''to  be  construed  aeeording  to 

the  fair  import  of  their  terms,  with  a  view  to  effeet  its  object 
^  and  promote  justice.''     That  rule  was  designed  to  abrogate  the  old 

2,  eommon-law  rule  thai  ''penal  statutes  must  be  construed  strictly." 

^  (Id.) 

i  58.  SxTFFiGiENOT    ow    Eyidkncs  —  Pbxuminaby    EXAMINATION. — Where 

s  the  evidence  produced  at  the  trial  was  amply  sufficient  to  convict 

i:  the  defendant  of  the  felony  charged,  it  is  not  material  that  the 

]  evidence  produced  at  the  preliminary  examination  was  not  sufficient 

r  of  itself  to  warrant  a  conviction.     All  that  is  necessary  in  order  to 

hold  the  defendant  to  answer  is  that  it  shall  appear  that  a  public 

offense  has  been  committed  and  that  there  is  sufficient  cause  to 

believe  the  defendant  guilty  thereof.     (Id«) 

ji  59.   MUBDXB  —  GlBCnilCBTANTIAL    EVIDENCE — BEMARKS    OV    JUDGS    IN    Im- 

jr  PANELINO  JtJEY — Ebbob  NOT  PREJUDICIAL. — Where,  during  the  im- 

^  paneling  of  the  jury,  upon  an  information  for  murder,  after  six 

^  jurors  had  been  accepted  and  sworn,  and  after  another  juror  had 

stated  on  his  voir  dire,  in  answer  to  a  question,  that  he  would  have 
to  be  pretty  well  convinced,  especially  in  circumstantial  evidence, 
as  he  had  seen  one  case  go  wrong  on  circumstantial  evidence,  the 
remarks  of  the  judge  that  ''That  is  one  case  out  of  ten  thousand," 
with  other  words  to  the  same  effect,  though  highly  improper,  were 
not  found  in  an  instruction  to  the  jury,  and  could  have  no  other 
effeet  than  to  impress  upon  their  minds  that  circumstantial  evi- 
dence was  to  be  considered  and  that  eonviction  could  be  had  upon 
^  sueh  evidence,  and  the  error,  if  any,  was  not  of  a  nature  to  injure 

'  the  defendant.     (People  v.  Olsen,  17.) 

^  60.  BmnoiBNCT    or    Cibouustaktial    Evidengb. — ^Where  the  evidence 

was  circumstantial,  but  the  eireumstanees  all  point  to  the  defend - 
V  ant's  guilt,  and  were  sufficient  to  indicate  it,  and  defendant  at- 

'  tempted  no  explanation  of  them,  a  verdict  of  guilty,  showing  that 

^  the  jury  must  have  believed  him  guilty  beyond  a  reasonable  doubt, 

la  sufficiently  supported.     (Id.) 
f  61.  Bvidbnob— Shoes  and  Overalls  or  Dependant — Human   Blood- 

t  Stains. — ^The  shoes  and  overalls  of  the  defendant,   identified  as 

ii  those  belonging  to  him  and  worn  at  the  time  of  the  murder,  and 

i  appearing  to  have  human  blood-stains  upon  them,  were   properly 

introduced  in  evidence  over  defendant's  objection.     (Id.) 
^  0SL  Expert  Evidence — Natube  or  Wounds— Use  or  Blunt  Instbu- 

^  ment. — ^Where  the  physician  who  made  the  autopsy  of  the  body  of 

;  deeeased  described  the  nature  of  the  injuries  sustained  as  being 

^  sufficient  to  produce  death  and  necessarily  fatal,  and  described  con- 

;  tosed  wounds  and  a  bruised  condition  of  the  body,  and  the  jury 

were  authorized  to  infer  from  the  evidence  and  the  description  of 
the  wounds  that  the  wounds  were  produced  by  the  heels  of  the  de- 
fendant's bloody  shoesy  it  was  not  error  to  permit  the  physician  to 
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testify  that  the  wounds  must  haye  been  caused  by  some  blunt  in- 
strument.    (Id.) 

63.  iNSTBUCnONB  —  ClRCUHSTANGES  —  REASONABLE  I>OUBT.  —  Where 

proper  instructions  are  given  as  to  the  law  of  reasonable  doubt, 
as  applied  to  circumstantial  evidence,  an  instruction  on  that  subject 
in  the  form  approved  in  People  v.  Anthony,  59  CaL  397,  is  not  error, 
though  the  words  "although  the  act  may  be  surrounded  in  a  degree 
by  a  doubt ' '  might  be  properly  omitted  as  meaningless.  An  instrue- 
tion  "that  each  and  every  fact  and  circumstance  relied  on  by  the 
prosecution  to  establish  the  guilt  of  the  defendant  must  be  proved 
by  the  evidence  beyond  a  reasonable  doubt,  and  if  the  jury  are 
not  entirely  satisfied  beyond  all  reasonable  doubt  that  such  fact 
and  circumstance  has  been  proven,  it  is  your  duty  to  find  a  verdict 
of  not  guilty,"  is  favorable  to  the  defendant^  and  when  construed 
with  other  correct  instructions  given  on  that  subject  the  defendant 
cannot  complain.     (Id.) 

64.  RETuaAL  ov  iNSTftuenoNB. — ^It  was  not  error  to  refuse  instructions 

requested  by  the  defendant  where  all  the  matter  eontained  in  them 
is  found  in  other  instructions  given  by  the  court.     (Id.) 

65.  Murder — Misconduct    of    District  Aitornet  in  Argument. — It 

was  not  misconduct  for  the  district  attorney  in  his  argument  to 
the  jury  to  refer  to  a  knife  found  in  the  possession  of  the  de- 
eeased  to  rebut  any  inference  that  defendant's  counsel  may  have 
drawn  from  the  fact  that  it  was  not  introduced  in  evidence;  nor 
to  urge  that  the  evidence  was  conclusive  of  defendant's  guilt.  But 
it  was  unwarranted  license  to  refer  to  the  criminal  history  of  the 
county,  and  to  avow  his  belief  in  the  efficacy  of  mob  law,  and  to 
say  that  it  would  have  been  a  good  thing  for  the  county  if  the 
defendant  had  been  lynched;  though  such  misconduct  was  not 
prejudicial  or  ground  for  reversal  where  the  homicide  was  admitted, 
and  the  evidence  makes  it  reasonably  certain  that  the  jury  were 
not  led  by  the  misconduct  of  the  district  attorney  to  return  a  ver- 
dict which  they  otherwise  would  not  have  found.  (People  v.  Me- 
Roberts,  25.) 

66.  Instructions — Cruonal  Intent  to  be  Gathered  from  Circum- 

stances— Illustration  not  Misleading. — ^An  instruction  correctly 
stating  the  law,  that  in  order  to  constitute  the  crime  of  murder 
there  must  e3dst  a  union  or  joint  operation  of  act  and  intent  or 
criminal  negligence,  is  not  argumentative  or  misleading  because  it 
illustrates  the  impossibility  of  looking  into  or  photographing  or 
determining  the  workings  of  the  human  mind,  and  shows  the  neces- 
sity of  gathering  the  intention  vrith  which  the  act  was  done  from 
all  the  circumstances  surrounding  it.     (Id.) 

67.  Definition  of  Murder — ^"Malice." — An  instruction  defining  mur- 

der substantially  in  accordance  with  section  188  of  the  Penal  Code, 
and  stating  that  legal  ^'malice''  may  exist  where  there  is  no  spite 
or  hatred  or  iU-wiU,  and  that  an  unlawful  aet  done  intentionaQy 
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and  without  just  cause  or  excuse  is  an  act  in  contemplation  of  tlio 
'  law  done  with  "malice/'  as  that  word  is  understood  in  criminal 

judicature,  is  not  subject  to  eriticism.     (Id.) 
^  68.  iNSTsucnoN  as  to  Manslaughtbb— Beasonablb  Doxtbt  mot  Bs- 

'  PSATED. — Where  the  court  instructed  the  jury  fully  upon  the  ques- 

^  tion  of  reasonable  doubt,  it  was  not  necessary  that  an  instruction 

t  defining  manslaughter  and  teUing  the  jury  that  ''the  defendant 

!  may,  if  in  your  judgment  the  ^cts  warrant  it,  be  convicted  of 

\  manslaughter''  should  expressly  repeat  the  subject  of  reasonable 

I  doubt.     (Id.) 

^  68.  Instruction   CoNSTsma). — Where   the   court  bad   defined   the   two 

*  degrees  ot  murder,  a  following  instruction,  b^^inning  "From  these 

i  definitions  the  jury  will  see,"  does  not  leave  the  jury  in  doubt  as 

to  what  previous  definitions  were  referred  to.     (Id.) 
^  70.  JuEisDicTiON  or  CoxTBTS  Or  Appsal— QuBsnoNB  or  Law — Support 

or  Ykrdict. — By  the  constitution,  jurisdiction  is  conferred  upon 
the  district  courts  of  appeal  in  criminal  prosecutions  by  indict- 
ment or  information  in  a  court  of  record  on  questions  of  law  alone. 
Where  there  is  some  evidence  to  sustain  the  verdict,  there  can  be 
no  question  of  law  as  to  its  sufficiency.  (People  v.  Heart,  166.) 
7L  MuRDBR — Support  or  Cokviction  in  Seoond  Dbqreb. — ^Upon  a  trial 
for  murder  where  the  defendant  was  convicted  of  murder  in  the 
second  degree,  held,  in  view  of  the  evidence,  that  it  cannot  be  said 
as  matter  of  law  that  the  killing  was  done  ''upon  a  sudden  quar- 
rel or  heat  of  passion,"  or  that  there  was  no  evidence  of  the 
"abandoned  and  malignant  heart"  constituting  one  of  the  elements 
of  murder  in  the  second  degree.  (Id«) 
72.  EviDiNOs — Imfbachmxnt  op  Dbtendant's  Witb — Statement  or 
Knowledge  to  Attorney — Communioation  not  Priyilbged. — 
Upon  cross-examination  of  defendant's  wife  as  a  witness  for  de- 
fendant it  was  proper  on  cross-examination  to  lay  the  foundation 
for  impeaching  evidence  by  an  attorney  to  whom  she  stated  her 
knowledge  of  the  transaction,  while  endeavoring,  without  success, 
to  retain  him  as  counsel  for  the  defendant.  Such  statement  is  not 
a  privileged  communication  under  section  1881  of  the  Code  of  Civil 
Procedure.     (Id.) 

78.  Il£PANSLl£ENT  OP  JURY— EXCUSE  Or  QUALiniD  JUROR  BY  OOUBT.^ 

The  court  did  not  err  in  excusing  a  juror  who  had  been  examined 
from  sitting  on  the  panel  in  a  criminal  case,  over  the  objection 
of  the  defendant  thereto.  (People  v.  Lee,  169.) 
74.  Challenge  to  Panel — 1>enial  without  Psrmittino  Proop — Curb 
or  Error. — It  was  error  to  deny  a  challenge  of  the  defendant  to 
the  panel  of  jurors  without  permitting  him  to  prove  the  facts  upon 
which  the  challenge  was  made;  but  such  error  was  cured  by  a  sub- 
sequent ofi'er  to  allow  an  opportunity  to  make  the  proof,  of  which 
the  defendant  declined  to  avail  himself.     (Id.) 
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75.  Mode  or  iMPiLKiCLMENT. — ^Wbere  Mveral  Jnron  b&ye  been  aeeepMI 
and  sworn,  and  the  panel  has  been  filled  with  talesmen,  it  was  not 
error,  when  one  of  them  has  been  exensed  for  cause,  to  call  another 
in  his  place  without  first  examining  the  remaining  talesmen,  and 
to  eontinue  such  course,  where  the  right  of  the  defendant  to  exer- 
cise his  peremptozy  challenges  was  reserved  until  the  panel  was 
completed.     (Id.) 

76.  MusDsa — Evidenos — ^Dkcla&^tion  or  DsnEMDAifT — Bss  Gxstab — 
Bebuttal  by  Pbosbcution. — ^Upon  a  trial  for  murder,  where  the 
declaration  of  the  defendant  to  the  deceased  that  he  was  a  peace 
officer,  and  requiring  him  to  hold  up  his  hands,  was  proyed  bj  the 
testimony  of  witnesses,  and  was  part  of  the  res  gestae^  the  prose- 
eation  had  the  right  to  rebut  the  declaration  bj  proof  that  the  de- 
fendant was  not  a  peace  officer.     (Id«) 

77.  Pbesumptiom  or  Good  Cha&aote»— Aid  or  FRMSUvmov  or  Im- 

NOCSNCS— BsFUSAL  Or  Instruotiom — ^PBOor. — ^A  requested  instruc- 
tion that  the  defendant  is  presumed  to  be  of  good  character  for 
peace  and  quiet,  and  that  such  presumption  is  a  fact  in  the  ease 
in  aid  of  the  presumption  of  innocence  to  be  considered  in  de- 
termining whether  the  defendant  is  guilty,  was  properly  refused. 
Any  fact  of  good  character  greater  than  the  presumption  of  inno- 
cence can  only  appear  by  evidence,  which  the  prosecution,  upon 
its  admission,  will  be  allowed  to  contradict;  and  any  presumptioB 
against  bad  character  is  included  in  the  presumptiofi  of  innocence. 
(Id.) 

78.  JusTinciLTiON   or   HoMicms— Bequxstbd  Instbugtiok   Inaffucul- 

BLE  to  Eyidbnck. — A  requested  instruction  as  to  a  theory  of  justi- 
fication of  the  homicide  which  was  inapplicable  to  the  evidence  was 
properly  refused.     (Id.) 

79.  MuBDxa— iKSTBuonoNS  AB  TO  Maliob. — ^An  instmetion  as  to  tlie 

definition  of  maUee  found  in  section  7  of  the  Penal  Code  is  not 
appropriate  in  defining  the  crime  of  murder,  and  would  better  be 
omitted;  but  the  giving  of  it  is  not  prejudicial  where  at  the  re- 
quest both  of  the  people  and  of  the  defendant  special  instructions 
were  given  defining  the  malice  mentioned  in  section  188  of  that 
Code,  and  the  jury  were  instructed  that  unless  the  evidence  showed 
the  elements  of  the  crime  charged  there  defined,  they  must  acquit 
the  defendant.     (People  v.  Waysman,  246.) 

80.  iNSTBUonoNS  AS  TO  Afpeabance  or  Danqkb — "BxASOMABiA  Man/' 
— Where  the  jury  were  correctly  instructed  as  to  the  law  concern- 
ing appearances  of  danger  to  the  defendant  as  a  reasonable  maB, 
an  instruction  that  ''the  'reasonable  man'  of  the  law  is  each  par- 
ticular juror  standing  as  near  as  the  efforts  of  the  law  can  place 
him  in  the  precise  condition  the  defendant  stood  when  he  eom- 
mitted  the  act,''  though  not  lucid,  is  not  misleading.     (Id.) 

81.  Insteuctions  ab  to  Beabonablb  Doubt  —  Bepbtition — Insibuc- 
noK  MOT  MiBLKAAQMw— Wheve  the  eonzt  §K9%  MEXset 
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m  M  to  the  law  of  reasonable  donbt  it  was  not  neeessary  to  repeat 

li  them;  and  where  the  court  instrueted  the  jury  at  defendant's  re- 

0  quest  that  if  they  entertain  a  reasonable  doubt  upon  any  single 

,1  fact  or  element  necessary  to  constitute  the  crime  it  is  the  duty 

f  of  the  jury  to  acquit,  they  could  not  be  misled  by  an  instruction 

jf  for  the  people  that  if  they  entertain  a  reasonable  doubt  upon  any 

material  fact  inconsistent  with  the  defendant's  guilt  they  should 
^  acquit.     (Id.) 

,]  82.  Manslaughteb — ^Maucs — ^Modifioatiom    or    Inbtbuction. — Malice 

p  is  no  part  of  the  definition  of  manslaughter,  and  it  was  proper 

]^  to  modify  an  instruction  offered  by  the  defendant  on  manslaughter 

'jf  by  striking  out  a  part  including  malice  as  an  element  thereof.     (Id.) 

88.  Gbidibilitt  of  Witnesses — ^Testhcokt  of  Defendant — ^Pbovinos 
OP  Jtjrt. — ^Where  the  defendant  was  a  witness  in  his  own  behalf 
the  province  of  the  jury  was  not  invaded  by  an  instruction  to  the 
effect  that  they  are  the  exdusiye  judges  of  the  evidence  and  of 
the  credibility  of  the  witnesses,  and  of  the  weight  to  be  given 
to  their  testimony,  and  that,  in  determining  it,  they  may  consider 
the  character  and  appearance  of  the  witnesses,  the  consistency  and 
reasonableness  of  their  statements,  and  the  interest,  if  any,  they 
may  feel  in  the  case.     (Id.) 
84.  Remark  bt  Judge — Ebbob  without  Pbbjudios. — In  a  criminal  pros- 
ecution an  improper  statement  made  by  the  judge  during  the  course 
of  the  trial  in  the  presence  and  hearing  of  the  jury,  as  to  the 
effect  of  certain  evidence,  which  could  only  have  be«i  favorable  to 
the  defendant 's  theory  of  the  case,  is  without  prejudice.     (People  v. 
^  Cowan,  411.) 

^  85.  CBOSS-ExAMiNATioir — Fbatebnal  Belation^ — ^It  is  permissible  upon 

*  eroes-examination   to  show  the   fact  of  relationship,   fraternal  or 

otherwise,  existing  between  the  witness  and  the  party  in  whoee  in- 
^  teres t  he  is  called,  as  tending  to  affect  his  credibility.     (Id.) 

^  8ft.  MUBDEB  AND     MaNSLAUGHTEB  —  CbNSPIBAOY — INSTRUCTIONS. — ^In   a 

proeecution  for  murder,  where  the  evidence  showed  that  the  defend- 
ant ^vas  one  of  several  conspirators  who  were  prepared  to  go  to 
^  any  extent  to  carry  out  their  unlawful  design,  and  had  so  agreed, 

^  and  that  the  deceased  was  killed  during  the  carrying  out  of  such 

^  design,  it  is  proper  to  charge  the  jury  in  effect  that  if  such  a  oon- 

^  spiracy  existed,  and  the  same  was  established  beyond  a  reasonable 

doubt,  and  that  the  deceased  was  killed  by  a  shot  fired  in  further- 
>  ance  of  the  unlawful  design,  they  should  find  the  defendant  guilty, 

f  notwithstanding  they  might  have  a  reasonable  doubt  as  to  whether 

^  the  defendant  actually  fired  the  fatal  shot.     (Id.) 

i  87,  Ajtbal — Abrest  of  Judgment — Vebdict. — ^In  a  criminal  prosecu- 

^  tion  an  appeal  does  not  lie  from  a  motion  in  arrest  of  judgment 

f  nor  from  the  verdict.     (People  v.  Hill,  414.) 

88.  Mubdeb  —  Conflicting    Evidence. — In  a   prosecution   for  murder, 
i  where  the  evidence  is  canflifiting  as  to  whether  the  ezinie  it*^"mittftd 
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was  manslaughter  or  murder  in  the  first  degree,  a  verdict  eonvietisg 
the  defendant  of  the  latter  offense  will  not  be  disturbed  on  appeal 
on  the  ground  of  the  insoffieienej  of  the  OTidenee  to  sustain  it. 
(Id.) 

89.  Admissions  — Instbuctioks. — ^In  saeh  a  proseention,  where  oral 
admissions  of  the  defendant  made  to  the  officers  soon  after  his 
arrest,  had  been  placed  in  evidence  through  the  testimony  of  the 
officers,  it  was  not  error  to  instruct  the  jury  **that  the  evidence 
of  certain  witnesses  as  to  oral  admissions  or  statements  of  the  de- 
fendant alleged  to  have  been  made  to  them  should  be  received 
with  great  caution  and  viewed  with  scrutiny,  and  that  in  consider- 
ing such  testimony  you  should  take  into  consideration  the  surround- 
ing circumstances  and  surroundings  of  defendant  and  the  probabil- 
ity or  improbability  of  his  having  made  such  statements."  Such 
instruction,  even  if  erroneous,  was  favorable  to  the  defendant. 
(Id.) 

00.  Weight  of  BsnENDANT's  Evidbmoe. — ^It  was  not  error  to  instruct 
the  jury  in  such  prosecution  as  follows:  "In  considering  the  weight 
and  effect  to  be  given  to  the  evidence  of  the  defendant,  while  you 
may  consider  his  manner,  and  the  probability  of  his  statements 
taken  in  connection  with  all  the  evidence  in  the  case,  and  if  con- 
vincing and  carrying  with  it  a  belief  in  its  truth,  act  upon  it;  if 
not,  you  have  the  right  to  reject.  But  this  does  not  mean  that  yon 
have  a  right  to  arbitrarily  reject  it.  And  in  judging  of  the  de- 
fendant who  has  testified  before  you  you  are  in  duty  bound  to 
presume  that  he  has  spoken  the  truth.  Unless  that  presumption 
has  been  legally  repelled,  his  evidenee  is  entitled  to  full  eredit." 
(Id.) 

91.  iNSTKUonoNS  NsB>   NOT  BX  Befkatb). — ^An  instruction   requested 

by  the  defendant  as  to  the  law  of  self-defense  need  not  be  given 
if  it  has  already  been  given  in  substance.     (Id.) 

92.  TxsTiHONT  OF  DEFENDANT. — ^It  was  uot  crror  to  refuse  an  instruc- 
tion requested  by  the  defendant  as  foIlowB:  "The  objeet  of  the 
law  in  permitting  parties  charged  with  erime  to  testify  in  their 
own  behalf  is  not  merely  to  enable  them  to  disclose  fitcts  whoDy 
within  their  own  knowledge,  but  to  explain  their  own  aeto  and  mo- 
tives with  which  they  were  performed  and  to  explain,  if  need  be, 
what  they  meant  or  intended  to  be  understood  as  meaning  by  what 
they  may  have  said  or  done  at  the  time  of  the  alleged  etiminal 
occurrence."     (Id.) 

93.  Evidence. — ^In  a  prosecution  for  the  murder  of  a  street-car  con- 
ductor, in  which  it  was  shown  that  the  killing  was  the  culmination 
of  a  dispute  between  the  defendant  and  the  conductor  as  to  whether 
the  defendant  had  on  a  previous  trip,  by  mistake,  given  the  con- 
ductor a  five-dollar  gold-piece  instead  of  a  nickel,  evidence  l.  ad- 
missible that  the  conductor  when  taken  to  the  hospital  had  not  a 
flve^doDar  piMe  en  his  person.     (Id.) 
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94.  Conflicting  Statemsnts  or  Defendant. — In  sueh  a  ease  evidence 
is  admissible  of  eonf ieting  statements  of  the  defendant  as  to  the 
time  when  he  discovered  the  loss  of  the  five  dollars.     (Id.) 

95.  MuRDEB — Appeal — Sufficiency  of  Evidence — Confliot. — ^Upon  ap- 

peal from  a  conviction  of  murder,  committed  by  a  wife  in  the 
killing  of  her  husband,  where  there  is  simply  a  conflict  of  evidence 
upon  the  question  as  to  whether  or  not  the  defendant  is  guilty, 
this  court  cannot  interfere  with  the  verdict  of  the  jury  and  the 
determination  of  the  trial  court  thereon  on  motion  for  new  trial. 
(People  V.  Bowers,  501.) 

96.  Evidence — Symptoms  of  Arsenical  Poisonino  —  Condition  of 
Clothinq  and  Bed-Linen. — Where  there  is  testimony  that  deceased 
was  affected  with  such  purging  and  vomiting  as  were  symptoms  of 
arsenical  poisoning,  evidence  that  the  clothing  and  bed-linen  used 
by  the  deceased  during  his  illness  shortly  before  his  death  were  in 
a  dirty  and  much  soiled  condition  was  properly  admitted  as  cor- 
roborative of  the  testimony  as  to  such  symptoms,  and  also  to  sup- 
port an  inference  that  defendant  as  his  wife  was  not  as  kind  and 
considerate  toward  her  husband  as  her  conduct  in  the  presence  of 
witnesses  would  indicate.     (Id.) 

97.  BfiDENCB  OF  Motive — Intimacy  of  Defendant  with  Anotheb 
Man. — It  was  proper  to  admit  evidence  to  show  that  defendant 
and  another  man  had  intimate  relations  with  each  other  and  were 
lovers,  as  tending  to  show  a  motive  of  the  defendant  for  desiring 
the  death  of  her  husband.     (Id.) 

'^S.  Oboss-Examination  of  Medical  Expert — Question  Framed  from 
Book. — Where  on  the  cross-examination  of  a  medical  expert  a  ques- 
tion framed  by  the  district  attorney  was  objected  to  on  the  ground 
that  he  was  reading  from  a  medical  book,  whereupon  he  declared 
that  he  made  the  question  his  own,  and,  apart  from  the  objection, 
it  does  not  appear  that  the  jury  could  have  known  that  he  was 
reading  from  any  book,  actual  or  reversible  error  does  not  appear, 
though  the  course  adopted  by  the  district  attorney  is  not  to  be 
commended.     (Id.) 

99.  Qualification  of  Medical  Ezpebt — Pbofsr  Hyfothbtioal  Ques- 
tion.— ^Where  the  record  sufficiently  shows  the  qualification  of  a 
medical  expert,  and  a  hypothetical  question  put  to  him  embodied 
facts  assumed  which  might  fairly  be  inferred  from  the  evidence, 
there  wss  no  assumption  of  the  province  of  the  jury  in  such  ques- 
tion.    (Id«) 

100.  PROCORINO  OF  Poison  —  Prescription  Forged  by  Defendant  — 
Agency  of  Sister. — Evidence  was  admissible  to  show  by  a  drug- 
gist that  a  sister  of  defendant  procured  an  ounce  of  arsenic  on  a 
prescription  signed  with  the  name  of  a  physician,  where,  regardless 
of  the  character  of  the  agency  of  the  sister,  it  was  shown  that 
the  prescription  was  a  forged  one  in  defendant's  handwriting  and 
on  pi^per  torn  from  a  book  belonging  to  her  and  im  her  posseoBioii, 
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and  that  four  grains  of  arsenie  were  found  in  her  hnaband's  stom- 
ach five  days  after  the  arsenie  was  proeored,  she  having  been 
in  sole  attendance  upon  him  thereafter  to  the  day  on  which  he  died. 
(Id.) 

101.  MuBDBR — SuFPiciiNOY  OP  EviDXNOX. — ^Upon  revicw  of  the  evi- 
dence, held  that  it  is  sufiSeient  to  sustain  a  verdict  of  guiltj  of 
murder  in  the  second  degree,  and  to  show  that  the  killing  was 
wholly  unnecessary,  in  shooting  an  unarmed  man  in  an  intoxicated 
condition,  and  not  in  necessary  self-defense.  (People  v.  Fitzgerald, 
507.) 

102.  Inadmissible  Evidencx — Declaration  of  Deceased  to  His  Wm. 
— Where  it  appeared  that  prior  to  the  homicide  the  wife  of  deceased 
wtLB  trying  to  get  him  away,  evidence  of  what  he  said  to  her  was 
properly  excluded,  there  being  no  intimation  in  the  question  as  to 
the  nature  of  the  statement  sought  to  be  elicited.     (Id.) 

103.  Apprehension  or  Bodily  Injttrt — ^Inappucable  Instruction— 
Strength  and  Activity  or  Parties. — Where  there  was  no  evidenee 
as  to  the  relative  size,  strength,  and  activity  of  the  parties  an 
instruction  that  the  jury  should  take  the  same  into  consideration 
in  determining  whether  the  defendant  had  reason  to  apprehend 
bodily  injury  from  the  defendant  was  properly  refused;  and  error 
cannot  appear  in  refusing  it  where  the  record  does  not  show  that 
it  was  requested  by  the  defendant.     (Id.) 

104.  Newly  Discovered  Bvidsngb  —  Insuvfioixnt  Attidavits. — Affi- 
davits of  newly  discovered  evidence  which  are  not  shown  in  th6 
record  to  have  been  offered  or  read  on  the  motion  for  a  new  trial, 
and  the  contents  of  which  would  not  justify  a  new  trial,  being 
designed  merely  to  impeach  a  witness  for  the  prosecution  on  a  point 
which  might  have  been  fully  shown  at  the  trial,  are  insufficient  to 
justify  a  new  trial.     (Id.) 

105.  Mxtrdeb  —  Evidence  —  Dsqradino  Questions  —  Harmtjcbs  Caoea- 
Examination. — ^Where  a  witness  for  the  defendant  charged  wit& 
murder  had  testified  on  his  examination  in  ehief  that  he  was  i& 
the  habit  of  sitting  around  the  saloon  where  the  homieide  occurred 
a  great  deal  of  the  time,  and  that  he  had  been  arrested  on  a  charge 
of  vagrancy  as  being  an  idle  and  dissolute  person,  the  case  will  not 
be  reversed  because  of  harmless  error  in  permitting  the  proeeeutioB 
on  cross-examination  to  ask  questions  in  regard  to  the  same  joatten 
that  did  not  tend  more  strongly  to  discredit  or  degrade  the  witness 
than  the  facts  he  had  already  testified  to  on  direct  ex&minatioiL 
(People  V.  Bichards,  566.) 

106.  Testimony  at  Ck)RONER's  Inquest — Answer  to  Question— Ook- 
tention  without  Merit. — Where  such  witness  was  cross-examined 
on  an  answer  given  by  him  at  the  coroner's  inquest,  and  upon  ob- 
jection that  the  whole  answer  should  be  read,  the  court  informed 
the  district  attorney  that  he  could  use  as  much  of  it  as  he  desired, 
a  oontention  that  ezror  urns  committed  is  without  merit  where  tiM 
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CRIMINAL  LAW   (Contiiined). 
<*  district  attorn^  read  the  whole  answer  and  asked  questions  there- 

in upon.     (li) 

^^  107.  GoicFBOMiss  Verdict  roB  Manslaughter — Inadmissible  Atfida- 

viTS  or  Jurors. — The  affidavits  of  jurors  are  not  admissible  to  im- 
■  ^  peach  their  verdict,  except  when  there  is  a  resort  to  chance,  and  it 

'X^  was  not  error  to  strike  out  affidavits  of  jurors  that  they  had  voted 

;«  "Not  guiltj"  and  had  agreed  upon  a  verdict  of  manslaughter  as 

c^  matter  of  compromise  with  other  jurors  who  had  voted  for  differ- 

[9^  ent  degrees  of  murder.     (Id.) 

108.  iNSTRucnoM — Duty  of  Jurors. — ^It  was  not  error  to  instruct  the 
Is  jury  that  ''it  is  the  duty  of  every  juror  to  reason  with  his  fellow- 

0  jurors  to  the  end  that  he  may  join  in  a  lawful  verdict."    The  in- 

i*  Btruetion  only  states  that  which  each  juror  is  presumed  to  have 

I }  known.    The  Uiw  requires  that  the  jury  retire  for  deliberation,  which 

means  careful  consideration  of  the  reasons  for  and  against  a  choice 
^  or  measure.     (Id.) 

■fi  109.  Self-defense  —  Instruotions  —  Burden  of    Prooi"— Bsasonabu 

fi  Doubt. — When  the  defendant  admitted  the  killing  and  claimed  self- 

^  defense,  it  was  proper  for  the  court  to  read  as  part  of  its  charge 

^  section  1105  of  the  Penal  Code,  that  ''the  commission  of  the  homi- 

,/;  eide  by  the  defendant  being  proved,  the  burden  of  proving  cireum- 

,^  stances  in  mitigation  or  that  justify  or  excuse  it  devolves  upon 

him^  unless  the  proof  on  the  part  of  the  prosecution  tends  to  show 

^  that  the  crime  committed  only  amounts  to  manslaughter,  or  that 

J  defendant  was  justifiable  or  excusable,"  the  court  having  also  in- 

structed  the  jury  that  the  law  does  not  require  the  defendant  to 

establish  his  defense,  even  by  a  preponderance   of  evidence,  but 

that  if  the  evidence  was  such  as  to  create  in  the  minds  of  the 

jurors  a  reasonable  doubt  as  to  the  guilt  of  the  defendant,  they 

should  acquit  him.     (Id.) 
HO.  Obtaining  Monet  by  Fraud— Insufficient  Verdict — Judgment 
^  NOT    Sustained. — Under   an   information    charging    the    crime    of 

knowingly  and  designedly  by  false  and  fraudulent  representations 
^'  defrauding  a  person  named  of  over  one  hundred  dollars  in  money 

"  a  verdict  finding  the  defendant  "guilty  of  the  crime  of  felony, 

^  to  wit,  obtaining  money  by  false  pretenses,"  does  not  respond  to 

^  the  issue,  nor  show  any  crime,  and  cannot  sustain  a  judgment  of 

^  imprisonment.     (People  v.  Small,  320.) 

^  111.  Province  of  Jury— Legal  Definition  of  Crime.— The  words  "the 

i^  crime  of  felony"  may  be  omitted  from  the  verdict.    It  is  not  the 

^  province  of  the  jury  to  determine  the  legal  definition  of  the  acts 

claimed  to  constitute  a  crime.     (Id.) 
^  112.  Jeopardy — Discharge  of  Defendant. — The  defendant  having  been 

^  placed  in  jeopardy  by  trial  under  a  valid   information,  was   en- 

tt  titled  to  be  discharged  after  the  receipt  and  record  of  an  insuffl- 

$^  stent  Tsrdiet.     (Id.) 

^  I  Oat  Appr-51. 
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CBIMINAL  LAW   (Continued). 

118.  BOBBEBY — iNSXJFFICIBirr    INDICTMINT — OWNZBSHIP    NOT    AUJBSMD— 

Conviction  of  Grand  Labcbny— Ab&est  of  Judomknt. — ^An  in- 
dictment charging  the  erime  of  robbeiy  in  taldng  mon^  from  the 
person  of  another  foreibly  against  his  eonsent,  which  does  not 
allege  the  ownership  of  the  money  taken  in  some  person  other  than 
the  defendant,  is  insuffioienty  and  will  entitle  the  defendant  eon- 
yicted  thereunder  of  grand  lareenj  to  an  arrest  of  judgment.  (Peo 
pie  y.  deary,  50.) 

114.  Presumption  of  Ownxrship  from  Possession — Indictment  not 
Aided. — ^The  presumption  of  ownership  from  possession,  if  uneon- 
tradietedy  is  accepted  as  matter  of  proof;  but,  as  matter  of  plead- 
ing, an  indictment  cannot  be  aided  in  any  ease  by  presumption. 
(Id.) 

115.  Bobbery — Error  in  ADMrmNo  Deposition  of  Witness  Bobbed 
— Want  of  Diugenoe — Insufficient  Search. — ^Upon  a  trial  for 
robbery,  it  was  error  to  admit  the  deposition  of  the  witness  robbed 
taken  at  the  preliminary  examination  on  the  alleged  ground  that 
the  witness  "cannot  with  due  diligenee  be  found  within  the  state," 
where  there  is  no  competent  evidence  of  such  diligence,  and  the 
search  for  the  witness  was  insufficient  and  perfunctory,  without 
inquiry  at  last-known  place  of  work  outside  of  the  county,  though 
his  absence  from  the  county  was  known  to  the  distriet  attorn^. 
(People  ▼.  Ballard,  222.) 

DAMAGES.  See  Contraet,  88-40,  44;  OonTersion,  t;  Hnsband  and 
Wife,  2,  5;  Insurance,  6-7;  libel,  2-4;  Negligence,  5,  6,  8, 
12,  15,  26;  Nuisance,  5;  Sale,  6-11,  14;  Streets,  Boads,  and 
Highways,  2;  Water  and  Water-Bights,  2. 

DEBTOB  AND  GBEDITOB.    See  Bxecation;   Gamishment. 

DEPOSITION.    See  OontaD^;  Oontzaet,  41. 

DISTRICT  00UBT8  OF  APFSAL.    8m  A^ealo,  2;  Oriminal  Iaw,  70. 

DIVOKCB. 

1.  Adttiaert  not  Oondonsd— Sufpobt  ov  FnnBiires. — ^Where  a  dirofce 
was  granted  to  the  wife  on  the  ground  of  adultery  of  the  hus- 
band, and  the  defense  was  oondonation,  on  the  ground  that  the 
physical  condition  of  the  defendant,  long  known  to  the  wife  before 
ceasing  to  cohabit  with  him,  was  such  as  would  ordinarily  be  taken 
as  proof  of  unfaithfulness,  but  the  court  found  upon  sufficient 
evidence  that  plaintiff  at  first  believed  his  representation  that  his 
condition  was  not  so  occasioned,  and  that  after  becoming  convinced 
of  the  contrary  she  never  thereafter  cohabited  with  him — the  con- 
donation was  not  sufficiently  established  to  bar  the  plaintiff's  right 
•f  action.     (Aadros  v.  Andzos,  M9l} 
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DIVOBCB  (Continned). 
B-  2.  Application    fob    Alimony — Heabinq  —  Afpidavit  not  Ooicpi«t- 

]!  INO  WITH  BxTLB — ^DiBCBXTiON. — ^Upon  the  hearing;  of  an  application 

13  of  a  wife  for  alimony  pendente  life,  the  court  had  diseretion  to 

II  permit  her  eonnael  to  present  his  affidavit,  though  not  served  one 

13  day  before  the  hearing,  as  required  by  a  rule  of  the  eourt.    (Youree 

J  y.  Youree,  152.) 

]!  3.  Refusal    of    CoNnNUANCK    to    Husband— Countbb  Affidavit — 

Facts  and  Cibcumstancbs  not  Explained. — The  husband  was  not 
,f  deprived  of  any  substantial  right  by  refusal  of  a  continuance  to 

^  obtain  a  counter  affidavit  of  his  attorney  that  a  transfer  of  certain 

p  property  to  him  was  bona  fide,  where  there  is  no  offer  to  explain 

^  other  facts  and  circumstances  calling  for  ezplanationy  and  the  offer 

made  was  not  sufficient  to  require  the  court  to  deny  the  alimony 

granted.     (Id.) 

4.  Dibcbetion  to  Allow  Alimont— Basis  of  Obdeb— Aicoxtnt. — The 
eourt  has  discretion  to  require  the  husband  to  pay  as  alimony  any 
money  necessary  to  enable  the  wife  to  support  hersdf  or  her  chil- 
dren or  to  prosecute  or  defend  the  action;  and  in  seeking  informa- 
tion as  the  basis  of  its  order  is  not  bound  by  technical  rules  of 
evidence.  The  amount  to  be  allowed  is  as  much  within  the  discre- 
tion of  the  court  as  its  power  to  make  the  allowance;  and  its 
action  will  not  be  disturbed  where  no  abuse  of  discretion  is  shown. 
(Id.) 

5.  Division  of  Oomhunitt  Pbopbbtt  —  Admissions  of  Pleadings 
$  — iNCONSisiXNT  Findings  Dtbbtoabped. — Where  the  complaint  of 
(i  a  husband,  in  an  action  for  divorce  on  the  ground  of  desertion, 
f  alleged  that  property  described  in  the  complaint  was  community 

property,  and  the  answer  expressly  admitted  that  allegation,  the 
fact  admitted  by  the  pleadings  must  be  treated  as  found,  and  the 
finding  of  any  probative  facta  inconsistent  therewith  must  be  dis- 
regarded; and  the  court,  upon  granting  the  decree,  was  authorised 
to  divide  the  property,  as  community  property,  eqiftOj  between  the 
parties.     (LMnbert  t.  Lambert,  U4.) 

KASEMENT. 

1.  Action  to  Quiet  Tfflb— Bight  or  Wat— Findino  against  Evi- 
^  DENCE. — In   an   action   to   quiet   title,   where   the   evidence   shows 

^  that  plaintiff  has  only  an  easement  of  a  right  of  way  over  the 

,f  premises  described,  and  that  defendant  is  entitled  to  an  easement 

^  therein   of   the   same   character,   subject   to   plaintiff's   enjoyment 

.  thereof,  a  finding  that  plaintiff  owns  the  land  and  that  defendant 

has  no  interest  therein  is  against  the  evidence.  (GaUetly  v.  Bock- 
iu8,  724.) 

^  8.  Way  Made  Appubtenant  to  Different  Lands. — ^Where  defendant 

f  va«  tlui  <tfiginal  owner  of  the  land,  subject  to  plaintiff's  right  of 

4  way,  and  also  owned  lands  bounded  by  it,  he  had  the  right  to 

over  the  way  as  owner  of  the  fee,  subject  only  to  plaintiff's 
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EASEMENT  (Continued). 

enjoyment  thereof;  and  upon  selling  saeli  land  he  had  the  right 
to  reserve  the  way  as  an  appurtenance  to  his  contiguous  tract 
bounded  thereon,  subject  only  to  non>interferenc6  with  plaintiff's 
enjoyment  of  the  way.  (Id.) 
8.  PowEE  OP  Owner  to  Create  Basements. — While  the  owner  of  the 
dominant  tenement  cannot  increase  the  burden  of  the  servient  ten- 
ement against  the  will  of  the  owner  thereof,  the  owner  of  the  latter 
is  by  virtue  of  his  jug  disponendi  not  limited  in  the  number  or 
character  of  the  easements  to  which  he  may  make  his  land  sub- 
ject. He  may  subject  it  to  the  easement  of  a  right  of  way  in 
favor  of  or  as  appurtenant  to  different  tracts  of  land,  whether 
owned  by  the  same  person  or  by  different  persona.     (Id.) 

EJECTMENT. 

1.  Writ  of  Possession. — In  an  action  of  ejectment  a  writ  of  pos- 
session may  be  executed  against  a  defendant  against  whom  judg- 
ment has  been  rendered  or  his  grantee  pendente  lite,  although  the 
judgment  had  not  been  entered  against  him  prior  to  the  issuance  of 
the  writ.     (Baum  v.  Boper,  435.) 

2.  Entry  Pendente  Lite. — ^A  person  not  a  party  to  an  action  of 
ejectment  who  enters  into  possession  of  the  demanded  premises 
pending  the  action  may  be  dispossessed  under  a  writ  issued  on  a 
judgment  against  the  defendants  unless  he  clearly  and  satisfactorily 
shows  that  he  did  not  enter  under  or  in  collusion  with  either  of 
them.     (Id.) 

See  Mortgage,  2;  Unlawful  Detainer,  12-17. 

ELECTION. 

1.  Election  Contest — Statement  by  EuwrroR— Date  before  Fiuko 
— Objection  upon  Appeal. — Upon  the  contest  of  an  election  by  an 
elector  where  the  statement,  signed  and  dated  the  day  before  it  was 
filed,  shows  that  at  the  time  of  the  election  and  canvass  of  the 
returns  and  at  the  date  of  the  statement  he  was  an  elector,  an 
objection  not  raised  in  the  lower  court  cannot  for  the  first  time  be 
urged  upon  appeal  that  the  statement  does  not  show  that  the  con- 
testant was  an  elector  when  the  statement  was  filed.  (Chatham  v. 
Mansfield,  298.) 

2.  OoNSTRuonoN  OF  Code — ^Formal  and  Immaterial  Deibots. — The 
literal  rule  stated  in  section  1117  of  the  Code  of  Civil  Procedure, 
that  a  statement  shall  not  be  dismissed  for  want  of  form,  should 
be  held  to  apply  not  only  to  the  statement  of  the  grounds  of  con- 
test therein  referred  to,  but  also  to  any  other  matter  alleged  in 
the  statement.  The  same  rule  is  to  be  applied  to  the  statements  and 
pleadings  in  election  contests  as  would  be  applied  to  pleadings  in 
other  cases,  and  immaterial  defects  should  be  disregarded.     (Id.) 

2.  Constructive  Service  of  Citation  at  Besidence  of  Defendant— 
Dob  Process    of    Law— Presumption. — The  provision  in  seetioB 
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EX.ECTION   (Continued). 

1119  for  a  constructive  service  of  the  citation,  in  ease  the  defend- 
ant cannot  be  found,  by  leaving  a  copy  thereof  at  the  house  vhere 
he  last  resided,  is  not  unconstitutional.  Such  constructive  serviee 
constitutes  due  process  of  law,  and  the  defendant  must  be  presumed 
to  know  the  law,  and  that  after  the  return  day  of  the  election,  if 
he  absented  himself,  a  citation  might  be  left  at  his  residence.     (Id.) 

4.  Insecure  Ballots — ^Access  or  Public — Abssncx  or  Exflanatobt 
Peoop — Bktubns  not  Conteolled. — Where  the  envelopes  inclosing 
the  ballots  of  certain  precincts  were  received  by  the  clerk  in  a 
broken  condition,  so  that  they  might  be  interfered  with,  and  were 
so  kept  by  the  clerk  for  a  time  that  others  might  have  access  to 
them,  and  were  afterwards  sealed  up  by  him,  such  ballots,  in  the 
absence  of  explanatory  evidence  to  establish  their  genuineness  with 
reasonable  certainty,  are  prima  fcLcie  impeached,  and  cannot  be  re- 
ceived to  control  the  official  returns.     (Id.) 

5.  Canvass  by  Supeevisoes — Natuee  of  Powers — ^Rejection  of 
Unauthenticated  Returns  —  Ceetificate. — The  board  of  super- 
visors, in  canvassing  the  returns  of  election,  have  no  judicial  pow- 
ers, and  cannot  hear  or  determine  evidence.  They  are  not  author- 
ized to  canvass  any  returns  not  duly  authenticated,  and  have  no 
duty  to  permit  an  authentication  to  be  made  of  unauthenticated  re- 
turns of  a  precinct,  and  may  reject  the  same  and  issue  a  certifi- 
cate of  election  based  upon  such  rejection,  which  is  prima  faois 
evidence  of  a  right  to  the  office.     (Gibson  v.  Twaddle,  126.) 

6.  Cessation   of  Functions — Remedy  by  Contest — Mandamus  not 

Permissible. — Where  the  supervisors  have  issued  the  certificate  of 
election  and  adjourned  as  a  board  of  canvassers,  their  functions 
have  ceased;  and  there  being  an  adequate  and  exclusive  remedy  by 
contest  of  the  election,  mattdavius  will  not  lie  after  such  adjourn- 
ment to  compel  the  board  of  supervisors  to  permit  the  election 
officers  of  the  rejected  precinct  to  authenticate  the  returns,  and  to 
count  the  rejected  returns.     (Id.) 

EMINENT  DOMAIN. 

1.  Condemnation  of  Pbopebtt  of  Btati— Matubttt  of  AoTioWd— 
The  right  to  take  the  private  property  of  the  state  in  condemna- 
tion proceedings  in  the  superior  court  has  been  granted  by  sub- 
division 2  of  section  1240  of  the  Code  of  Civil  Procedure;  and  a 
proceeding  therefor  begun  one  day  before  the  taking  effect  of  sub- 
division 7  of  that  section  cannot  be  abated  as  premature.  (Cali- 
fornia and  Northern  Railway  v.  State  of  California,  142.) 

2.  Appeabance  of  Attobney-General  —  Jurisdiction  of  CouKr.—- 
Where  the  attorney-general  appeared  in  the  ease  for  the  state,  as 
it  was  his  duty  to  do  under  the  provisions  of  section  472  of  the 
Political  Code,  the  state  was  just  as  much  in  court  as  though  regu- 
larly summoned  under  section  1245  of  the  Code  of  Civil  Proeo- 
dure,  and  the  jurisdiction  of  the  court  was  complete.     (Id^ 
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EMINENT  DOMAIN  (Omtiiiiied). 

$.  PuBUO  BoAD— Action  fy  CJountt— PLRAPiNfl — ^Pioor— Manm^  op 
OONSTBUCTiON. — In  an  action  bj  a  oountj  to  condemn  land  for  a 
public  road  it  is  not  necessary  either  to  plead  or  to  prove  the 
manner  in  which  it  is  proposed  to  eonstmet  the  road.  (Ooontj  of 
San  Luis  Obispo  v.  Simas,  175.) 

4.  QUiJJFICATIONS    OF    PVIITIONXBS    lOB    BOAX>— fiumODBNCT    OF    COM- 

PLAINT.— Where  the  complaint  shows  that  ten  of  the  petitioners 
for  the  road  are  freeholders  who  will  be  accommodated  bj  the 
road,  and  that  two  of  them  are  residents  of  the  road  district,  who 
are  taxable  therein  for  road  purposes,  it  properlj  states  the  quali- 
fications of  the  petitioners  within  the  terms  and  meaning  of  sec- 
tion 2681  of  the  Political  Code.     (Id.) 

5.  Intebmkdiatb  Ordibs  of  Supebvisobs — ^Bbvibw — CoLLAnKAL    At- 

tack— Disregard  by  Court. — None  of  the  intermediate  orders  or 
proceedings  of  the  supervisors  between  the  filing  of  the  petition 
and  bond  and  the  order  to  the  district  attorney  are  reviewable  or 
subject  to  collateral  attack  in  the  action  to  condemn  land  for  the 
road;  but  they  must  be  disregarded  by  the  court  under  seetioa 
2690  of  the  Political  Code.     (Id.) 

6.  Judgment    on    Pleadings  —  Nonsuit— Waivkb    of    Norua — ^Af- 

PXARANCE. — Where  the  complaint  was  sufSeient,  in  containing  all 
of  the  matters  required  by  section  1244  of  the  Code  of  Civil  Pro- 
cedure, and  where  all  of  its  averments  were  proved  and  found, 
except  notice  of  the  time  and  place  fixed  by  the  board  for  hearing 
the  report,  which,  however,  is  shown  to  have  been  waived  by  ap- 
pearance of  appellants  thereat  and  their  participation  therein,  their 
motions  for  judgment  on  the  pleadings  and  for  a  nonsuit  were 
properly  denied.     (Id.) 

7.  Order  Setiing  Apart  Funds  bt  Treasurer  not  Essbntiax.. — An 

order  of  the  board  requiring  the  treasurer  to  set  apart  funds 
sufficient  to  satisfy  the  award  is  not  material  under  section  2690 
of  the  Political  Code,  and  its  obedienee  is  not  essential  in  deter- 
mining jurisdiction,  though  the  record  sufficiently  shows  a  eom- 
plianee  with  such  order.     (Id.) 

8.  Yauditt  of  Decree -— Absence  of  Heabino  —  Bbcital  in  Obdbb 

Filed— Payment  into  Coubt — Ebbob  not  Pbbjudicial. — ^The  final 
decree  is  not  void,  though  erroneous,  for  want  of  an  opportunity 
and  notice  of  hearing;  and  such  error  is  not  prejndieial  where 
the  order  filed  with  the  clerk  recites  that  it  was  made  in  court, 
and  previous  payment  of  the  mon^  into  court,  the  only  fact  neces- 
sary to  be  established  at  the  hearing,  is  conceded  in  the  bill  of 
exceptions.     (Id.) 

9.  Order  for  Possession  —  Pendency  of  Appeal  —  Ajcxndicbnt  of 

Code. — Since  the  amendment  to  section  1254  of  the  Code  of  Civil 
Procedure,  an  order  for  possession  after  payment  of  the  money  into 
court  may  be  made  pending  an  appeal  from  the  decree  of  con- 
demnation; and  it  was  not  error  to  refuse  to  penait  proof  of  the 
appeal  is  makxag  the  order.     (Id.) 
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10.  OONDEMMATION    Or    SXPA&iLTE    PARCELS — OrDEB    BsFUSINO    SEPARATI 

Trials — Discretion  of  Court. — Under  section  1244  of  the  Code 
of  Civil  Procedure,  where  Beparate  parcels  lying  in  the  county  are 
sought  to  be  condemned  by  the  county  for  a  public  road,  the  court 
has  discretion  to  grant  or  refuse  separate  trials;  and  an  order  re- 
fusing separate  trials  will  not  be  reviewed  where  no  abuse  of  dis- 
cretion appears.     (Id.) 

11.  Trial  without   Separation — Peremptory   Challenges.— The  trial 

having  been  ordered  to  proceed  without  separation,  the  right  of  the 
defendants  to  peremptory  challenges  was  limited  to  four,  in  which 
aU  defendants  must  join.     (Id.) 

IS.  View  of  Land  by  Jury — Consent  op  One  Joint  Owner — Ao- 
QUDCSGENCE  IN  ABSENCE  OP  JxTDGE. — ^Whcre  One  of  two  joint  own- 
ers of  a  tract  representing  the  tract  at  the  trial,  in  the  absence  of 
the  other  owner,  consented  to  a  view  thereof  by  the  jury,  and 
made  no  objection  to  the  statement  of  the  judge  that  he  would 
not  attend  the  view,  and  did  not  formally  request  such  attendance, 
there  was  no  prejudicial  error  in  the  absence  of  the  judge  from 
the  view.  The  acquiescence  of  such  joint  owner  in  the  action  of 
the  court  was  in  the  exercise  of  a  right  or  privilege  he  had  to 
have  such  view,  if  no  injury  is  shown  to  have  resulted  to  the  absent 
owner  from  the  order.     (Id«) 

13.  Insanity  op  Absent  Owner — Opper  op  Proop  apter  Verdict — 
Findings  and  Judgment. — The  rights  of  the  parties  are  to  be 
determined  as  they  existed  at  the  time  of  the  submission  of  the 
cause  to  the  jury;  and  after  such  submission  and  the  verdict  of  the 
jury  an  offer  to  prove  that  the  absent  owner  was  insane  cannot 
constitute  an  objection  to  the  signing  and  fOing  of  findings  and 
judgment  and  the  entry  of  judgment.     (Id«) 

EQUITY.    See  Pleading,  6,  7. 

BSCSOW.    See  Mortgage,  1;  Unlawful  Detainer,  14. 

ESTATES  OF  DECEASED  PEB80N& 

1.  Special  Administrator — ^Mode  of  Appointment^ — ^A  special  admin- 
istrator may  be  appointed  either  by  the  court  or  by  the  order  of 
the  judge  at  chambers.     (Baine  v.  Lawlor,  483.) 

8.  Inadvertent  Appointment  —  Absence  op  Notice  under  Buu — 
Jurisdiction  to  Vacate  —  Error  —  Prohibition. — The  court  has 
jurisdiction  to  vacate  an  appointment,  if  inadvertently  made  on 
account  of  the  absence  of  notice  required  by  a  rule  of  the  court; 
and  its  jurisdiction  to  determine  the  matter  includes  the  power  to 
decide  erroneously  as  well  as  correctly,  and  prohibition  will  not  lie 
to  prevent  an  erroneous  order  setting  aside  and  revoking  the  ap- 
pointment.    (Id.) 

t.  Bight  op  Appointment  not  Statutory  —  Beapplication  upon  No- 
tiob. — Bvea  if  no  ftppMil  lies  from  an  order  recking  tlie  appoint- 
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ment  of  a  special  administTatrix,  she  eannot  be  greatfy  injured, 
as  there  is  no  statutory  right  in  any  person  to  be  appointed  speeial 
administratrix,  and  she  can  again  apply  upon  notice  and  be  heard 
the  same  as  any  other  appticant  if  the  court  should  deem  it  neee&- 
sary  to  appoint  a  special  administrator.     (Id.) 

4.  Petition  foe  Distribution — Peooeedino  to  Sell  Beai/tt. — ^While 
a  proceeding  for  the  sale  of  the  real  estate  of  a  deceased  testatrix 
is  pending,  in  order  to  pay  charges  and  funeral  expenses,  a  petition 
by  a  sole  heir  for  distribution  of  his  share  of  the  entire  estate  was 
properly  denied.     (Estate  of  Koppikus,  88.) 

5.  Pastial  Distribution. — It  was  proper  for  the  court  to  order  a 
partial  distribution  of  personal  property  under  the  provisions  of  the 
will.     (Id.) 

6.  Care  or  Burial  Lot — Improper  Enforcement  of  Uncertain  Pro- 
vision IN  Will. — A  part  of  the  decree  purporting  to  enforce  an 
uncertain  and  indefinite  provision  in  the  will  for  an  expenditure 
for  care  of  a  burial  lot,  which  is  not  susceptible  of  enforcement, 
will  be  reversed.     (Id.) 

7.  Distribution  of  Legacy — Collateral  Inherttangb  Tax. — ^Upon 
petition  by  a  legatee  for  distribution  of  the  amount  of  the  legacy, 
in  determining  the  amount  of  money  in  the  hands  of  the  executors, 
the  court  was  only  required  to  deduct  the  collateral  inheritance  tax 
upon  the  legacy,  and  was  not  required  to  take  into  consideration 
the  whole  amount  of  the  collateral  inheritance  tax  upon  the  several 
bequests.  Such  tax  is  not  a  unit;  but  is  imposed  upon  the  several 
amounts  of  the  decedent's  estate  to  which  the  successors  thereto 
are  respectively  entitled;  and  it  is  to  be  assumed  that  other 
beneficiaries  before  receiving  their  shares  had  paid  or  deducted 
the  amount  of  the  tax  upon  their  respective  gifts.  (Estate  of  Ghes- 
ney,  30.) 

8.  Propriety  of  Order — Dispensing  wtth  Bond. — ^Where  it  appeared 
at  the  hearing  that  all  allowed  debts  had  been  paid  and  aU  other 
legacies  had  been  paid,  and  that  the  exeoutors  had  in  their  hands 
a  sum  much  in  excess  of  the  petitioner's  legacy,  and  that  an  action 
was  pending  upon  a  rejected  claim  for  a  comparatively  small  sum, 
the  court  did  not  err  in  directing  the  payment  of  the  legacy  and 
dispensing  with  a  bond.     (Id.) 

9.  Questions   of   Fact  —  Extent   of   Indebtedness. — The  questions 

whether  the  estate  is  but  little  indebted,  or  the  payment  can  be 
made  without  loss  to  the  creditors,  are  questions  of  fact  to  be 
determined  by  the  court  upon  a  comparison  of  the  value  of  the 
estate  with  the  amount  of  the  debts.  (Id.) 
10.  Action  upon  Rejected  Claim  op  Petitioner. — The  ftict  that  a 
claim  presented  by  the  petitioner  against  the  estate  had  been  re- 
jected, and  that  a  suit  thereon  was  pending,  did  not  preclude  the 
court  from  making  the  order  for  payment  of  her  legacy  any  more 
than  would  at  salt  upon  a  rejected  claim  of  any  other  pexaon;  aad 
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where  it  appears  that  the  executors  still  have  in  their  hands  prop- 
erty belonging  to  the  estate  manj  times  in  value  of  the  amount 
of  the  rejected  claim,  if  adjudged  valid,  it  cannot  be  said  that  the 
court  decided  erroneously.     (Id.) 

11.  Amount  Required  to  Ebect  Tombstones. — The  court  was  not  re- 
quired to  take  into  consideration  the  amount  required  for  erecting 
tombstones  authorized  by  the  will  where  it  appears  that  if  the 
money  on  hand  is  insufficient,  after  other  payments  are  made,  re- 
sort may  be  had  to  sufficient  real  estate.  The  petitioner  was  not 
required  to  await  such  expenditure  before  being  entitled  to  re- 
ceive her  legacy.     (Id.) 

12.  MoBTQAGE — Presentation  or  Claims  —  Waiver  —  Foreclosure. — 
It  is  not  necessary  to  present  a  mortgage  claim  against  the  estate 
of  a  deceased  person  in  order  to  foreclose  the  mortgage,  where 
the  complaint  of  the  mortgagee  waives  all  recourse  against  any 
other  property  of  the  estate.     (Hesser  v.  Taylor,  619.) 

13.  Statute  of  Limitations — Mortgage  Debt  not  Mature  at  Death 
ov  Decedent. — Notwithstanding  the  mortgage  debt  was  not  mature 
at  the  death  of  the  decedent,  and  more  than  four  years  elapsed 
from  its  maturity  before  foreclosure,  yet  it  is  saved  from  the  bar 
of  the  statute  by  the  concluding  clause  of  section  353  of  the  Code 
of  Civil  Procedure,  where  the  foreclosure  suit  was  begun  within 
one  year  after  the  issuing  of  letters  testamentary  or  of  adminis- 
tration.    (Id.) 

14.  Action    against    Executors  —  Gratuitous    Services. — ^Aji  action 

cannot  be  sustained  against  the  executors  of  the  will  of  a  deceased 
person  for  services  which  are  shown  to  have  been  gratuitously  ren- 
dered to  the  deceased  during  her  illness,  by  way  of  friendly  and 
neighborly  offices  voluntarily  given  by  plaintiff  of  her  own  motion, 
without  request  therefor  by  the  deceased.  (Dallman  v.  Frank, 
541.) 

15.  Support  of  Findings — Inferences  from  Evidence. — The  findings 
of  the  court  will  be  upheld  if  there  is  any  evidence  which  by  reason- 
able construction  will  support  them,  and  the  trial  court  is  author- 
ised to  consider  not  only  the  testimony,  but  also  all  reasonable  in- 
ferences of  fact  which  can  be  reasonably  drawn  from  the  facts 
established  by  such  testimony.  Held,  in  view  of  all  the  evidence, 
that  the  court  might  reasonably  infer  from  the  friendly  relations 
long  existing  between  plaintiff  and  deceased  that  there  was  no 
employment  of  plaintiff,  that  her  services  were  of  a  friendly  and 
social  nature,  and  that  a  finding  that  they  were  gratuitous  and 
without  expectation  of  reward  cannot  be  said  to  be  without  support 
in  the  evidence.     (Id.) 

16.  Presumption  of  Contract  Overoome. — The  presumption  of  a  con- 
tract, which  the  law  implies  upon  proof  that  one  has  rendered  ser- 
vices to  another,  in  the  absence  of  any  showing  of  the  drcum- 
stanoeB  under  which  they  were  rendered,  ceases  to  exist  whan  it  ia 
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shown  that  they  were  merely  such  offiees  as  one  friend  would  per- 
form for  another  in  time  of  Bickness  or  distrees,  either  by  way  of 
physieal  aid  or  in  the  comfort  of  personal  eompanionship.     (Id.) 

17.  Immaterial  Failube  to  Find  Yalub  of  Sebvicbs. — After  findinf 
that  the  sendees  rendered  were  gratuitous,  the  issue  respecting  the 
value  of  the  services  became  immaterial,  and  the  failure  to  nmke 
a  finding  thereupon  was  not  error.     (Id.) 

18.  Habmlbss  Evidkngs— Will  of  Deceased. — ^Under  such  finding,  the 
admission  in  evidence  of  the  will  of  the  deceased  containing  be- 
quests to  plaintiff  is  harmless.     (Id.) 

19.  GOMT&ACT  BT  EZECUTUX  TO   DbILL  WbLL — ESTATE   NOT  LlABLB. — Ib 

an  action  upon  a  contract  by  an  executrix  to  drill  a  well  on  the 
property  of  the  estate,  it  is  error  to  order  the  judgment  paid  out 
of  the  assets  of  the  estate.  The  rule  is  that  executors  and  admin- 
istrators cannot  by  virtue  of  their  general  powers  as  such  make  any 
contract  which  will  bind  the  estate;  but  on  contracts  for  necessary 
matters  relating  to  the  estate  they  are  personally  liable,  and  must 
see  to  it  that  they  are  reimbursed  out  of  the  assets.  (Benwick  t. 
Garland,  237.) 

20.  Ck>MPLAINT    AND    JUDGMENT    AGAINST    EZBOUTBIX   AS    SUOH — ^AMEND- 

MENT— Want  of  Jxtbisdiotion. — Where  the  complaint  and  judgment 
are  against  the  executrix,  as  such,  payable  out  of  the  assets  of  the 
estate,  the  court  has  acquired  no  jurisdiction  over  the  executrix  in 
her  personal  capacity;  and  the  proceedings  cannot  now  be  amended 
and  a  personal  judgment  against  her  entered.     (Id.) 

2L  Beplevin  by  Administkatbix  —  EviDENOB  —  Deglabation  of  De- 
ceased AGAINST  Intebest. — In  an  action  by  an  administratrix  to  re- 
cover tools  in  possession  of  the  decedent  as  the  property  of  his 
estate,  where  the  defendant  was  the  mother  of  the  decedent  and 
testified  that  the  tools  belonged  to  her,  that  her  son  was  employed 
as  foreman  in  her  orchard  and  kept  the  tools  at  his  house  as  matter 
of  oonvenience,  it  was  error  to  exelnde  evidence  of  the  declarations 
of  the  deceased  against  his  interest  in  support  of  the  defendant's 
testimony.  The  declarations  were  admissible  against  the  plaintiff, 
who,  in  her  capacity  as  administratrix,  is  successor  in  interest  of 
the  deceased,  within  the  meaning  of  section  1853  of  the  Oode  of 
Ovfl  Procedure.     (Stoddard  v.  Newhall,  111.) 

22.  AooouNTS  OF  Administbatob— Nbsubot  in  Sbttlbment  or  Estatb 
— ^Pbesumftions — ^BuBDEN  OF  Pboof. — ^Upon  the  settlement  of  the 
third  annual  account  of  an  administrator,  where  the  administrator 
is  sought  by  creditors  to  be  charged  with  neglect  for  an  unreason- 
able time  to  have  the  money  on  hand  distributed  or  paid  to  cred- 
itors, and  his  letters  are  sought  to  be  revoked,  where  it  does  not 
appear  that  the  administrator  has  willfully  or  negligently  caused 
the  delay,  and  there  was  litigation,  which  went  to  the  superior  court, 
aM  no  disobedience  appears  to  the  orders  of  the  court,  all  presump- 
tions are  in  favor  ef  the  regnlazilgr  of  the  manafement  of  the  estate 
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by  the  administrator;  and  the  burden  is  on  the  contesting  creditors 
to  prove  the  negligenoe  alleged.     (Estate  of  Sjlvar,  85.) 

tS.  Deposit  of  Monkt  with  lMisvn>nAL. — ^The  mere  deposit  of  money 
bj  the  administrator  with  an  indiyidual,  who  nsed  it  to  some  ex- 
tent in  his  business,  is  not  ground  for  removal  or  penalty  where 
it  does  not  appear  that  the  administrator  consented  or  was  privy 
to  such  use  and  the  administrator  used  no  part  of  the  money  nor 
received  anything  for  its  use.     (Id.) 

M.  Chabgx  lOB  Intbbxst  not  Includd  in  Qbounds  of  Contest. — 
Where  a  charge  for  interest  against  the  administrator  was  not 
included  in  the  grounds  of  contest  against  the  account  by  the  cred- 
itors, it  cannot  be  considered.  Such  charge,  either  as  a  penalty 
for  delay  in  settling  the  estate,  or  for  deposit  of  the  money  with 
an  individual,  is  not  included  in  a  speciileation  that  the  adminis- 
trator "has  not  accounted  for  all  the  estate  which  has  come  to 
his  possession."     (Id.) 

85.  Duty  of  Gottbt  to  Obdis  Payment  of  Debts. — Where  the  account 
shows  money  on  hand,  it  is  the  duty  of  the  court  to  order  the 
payment  of  the  debts,  as  circumstances  may  require;  and  it  was 
error  for  the  court  to  deny  such  order  to  the  estent  that  the  funds 
on  hand  would  justify.     (Id.) 

2d.  Obdis  Seitlzno  Final  Aooount  —  Appeal  —  Eboobd— Dooitkents 
NOT  EiiBODiED  IN  BiLL  OF  KxGEPTiONS — JuBisDiOTiON. — Upon  ap- 
peal from  an  order  settling  the  final  accounts  of  an  executor,  where 
the  record  contains  only  the  order  settling  the  account,  without  a 
bill  of  exceptions,  documents  printed  in  the  transcript  consisting 
of  a  decree  of  partial  distribution,  a  notice  of  appeal  therefrom, 
and  a  remittitur  reversing  the  decree,  filed  after  the  order  settling 
the  account,  cannot  be  considered  as  showing  that  the  court  had 
no  jurisdiction  to  settle  the  final  account  pending  such  appeaL 
(Estate  of  Thayer,  104.) 

t7.  Aoooum  NOT  in  Beoobi>— Pbiob  Pabtial  Distbzbuik>n — Pbesuhf- 
nov — JuBiSMonoN  Pbnmno  Appeal. — ^A  decree  settling  the  final 
account  of  an  executor  does  not  necessarily  involve  any  question 
respecting  the  distribution  of  the  estate;  and  where  the  account 
does  not  appear  in  the  record,  but  only  the  order  settling  it,  it  must 
be  presumed  to  contain  no  account  of  any  payment  made  under 
a  prior  decree  of  partial  distribution  appealed  from,  but  only  ac- 
counts of  receipts  and  payment  of  debts  of  the  decedent  and  ex- 
penses of  administration,  of  which  the  court  would  have  jurisdic- 
tion regardless  of  such  appeal.     (Id.) 

28.  Dbgbxe  Settlino  Account  and  Distbibutino  Estate — Bevibw 
UPON  Appeal. — ^A  decree  settling  the  final  account  of  an  executor 
and  distributing  the  estate  of  the  deceased  testator  will  not  be 
disturbed  upon  appeal  unless  the  appellants  show  that  their  own 
interests  in  the  estate  have  suffered  by  reason  of  the  findings  or 
decree  of  tlM  court.    Th^  cannot  object  that  the  surviving  wife, 
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who  ia  not  before  the  court,  has  received  less  than  she  was  entitled 
to,  nor  that  they  have  received  some  part  of  the  estate  that  should 
have  gone  to  her.     (Estate  of  Casner,  145.) 

29.  Tkbks  of  Will — Interest  P/lid  to  Stjevivinq  Wife. — ^Where  by 

the  terms  of  the  will  the  money  of  the  estate  was  to  be  loaned 
ont  and  the  surviving  wife  was  to  receive  the  interest  as  fast  as  it 
aeeraed,  the  executor  was  folly  authorized  in  paying  the  interest 
to  her.     (Id.) 

30.  OOICFOUND    InTEBXST — ^BlGHTS    OF    WiDOW    NOT    BkPBXSSNTKD — ^MlS- 

APPBOPBUTiON  OF  ESTATE  NOT  SHOWN. — The  Surviving  wife  being 
entitled  to  any  compound  interest  received  by  the  executor,  only 
she  or  her  legal  representatives  can  be  heard  to  complain  as  to 
the  disposition  thereof;  and  appellants  cannot  represent  her  inter- 
est, nor  can  they  charge  the  executor  with  compound  interest  in 
the  absence  of  any  showing  that  he  had  misappropriated  the  funds 
of  the  estate.     (Id.) 

31.  Evidence — Assignment  of  Interest-Claim  of  Widow  to  Appel- 
lants—  Want  of  Consideration  —  Prior  Deed  for  Support  — 
Undxte  Inflxtenob. — An  assignment  by  the  widow  of  her  claim  for 
interest  to  the  appellants  was  shown  to  be  without  consideration 
for  support,  where  it  appeared  that  there  was  a  prior  obligation 
of  appellants  to  support  her  for  life  in  consideration  of  a  deed 
from  her  to  them;  and  where  the  evidence  also  tended  to  show 
that  the  assignment  was  procured  by  undue  influence,  the  action 
of  the  trial  court  in  excluding  it  from  evidence  will  not  be  inter- 
fered with.     (Id.) 

82.  Claim  upon  Notes — Action  upon  Bejeoted  Claim — Suffioikncy 
OF  Complaint. — Although,  where  a  claim  against  the  estate  of  a 
deceased  person  is  rejected  in  whole  or  in  part,  a  recovery  in  an 
action  thereon  is  limited  to  the  items  of  the  claim  rejected,  yet, 
where  action  is  upon  the  identical  notes  rejected,  and  additional 
facts  stated  in  the  complaint  are  merely  explanatory  of  the  demand, 
and  no  different  contract  is  stated  from  that  set  forth  in  the  claim, 
the  cause  of  action  is  upon  the  claim;  and  the  complaint  is  not 
rendered  objectionable  because  of  the  mere  segregation  and  lump- 
ing of  certain  classes  of  items  not  affecting  their  amount.  (Enscoe 
V.  Fletcher,  659.) 

S3.  Death  op  Payee — ^Distribution  of  Notes  to  Joint  Maker  as 
Heir  —  Claim  against  Co-Maker  —  Contribution  not  Involved. — 
Where  the  notes  sought  to  be  enforced  were  never  paid  to  the  orig- 
inal payee,  and  alter  his  death  were  distributed  to  one  joint 
maker  as  heir  of  the  payee,  the  only  effect  of  such  distribution  was 
merely  to  extinguish  the  equitable  share  of  the  liability  of  such 
joint  maker,  and  he  is  entitled  by  succession  to  the  rights  of  the 
payee,  by  operation  of  law,  to  enforce  one  half  of  the  liability 
upon  the  notes  as  a  claim  against  the  estate  of  the  deceased  co- 
maker.   No  claim  for  contributian  is  involved  in  Boeh  eaae,     (JiL) 
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34.  Settlement  of  Account  of  Exscctobs — ^Ezpense  in  Obtaining 
Probate — Contest  of  Will — Beyibw  upon  Appeal. — Upon  appeal 
from  a  decree  settling  the  accounts  of  executors,  the  question 
whether  the  executors  properly  incurred  items  of  disbursement  set 
forth  in  their  accounts  in  obtaining  probate  of  the  will  in  case 
of  a  contest  thereof  was  to  be  determined  bj  the  court  upon  the 
Cfvidence  before  it;  and  where  the  evidence  is  not  set  forth  in  the 
record  upon  appeal  error  is  not  to  be  presumed,  and  it  cannot  be 
said  that  the  court  erred  in  refusing  to  allow  them  as  a  charge 
against  the  estate.     (Estate  of  Scott,  740.) 

35.  Construction    of   Code  —  Allowance   of   Costs  —  Discbxtxon. — 

Section  1720  of  the  Code  of  Civil  Procedure  relates  onlj  to  costs 
incurred  in  the  appellate  court,  and  does  not  import  that  this  court 
has  discretion  to  allow  costs  that  the  lower  court  had  discretion  to 
disallow.     (Id.) 

36.  Befusal  of  Devisees  and  Legatees  to  Contributb. — The  fact  that 

some  of  the  devisees  and  legatees  refused  to  contribute  to  the  ex- 
penses of  the  contest  of  the  will  furnishes  no  legal  reason  for  this 
court's  interfering  with  the  order  in  the  absence  of  anj  showing 
that  those  who  refused  to  contribute  would  not  have  received  more 
if  the  will  had  been  denied  probate.     (Id.) 

■{7.  Impbopeb  Use  of  Funds — Ohabge  of  Intebest. — The  court  prop- 
erly charged  interest  at  the  legal  rate  on  funds  drawn  from  bank 
by  the  executors  and  improperly  disbursed  in  payment  of  items  in 
the  account  which  were  disallowed  by  the  court  and  which  are  not 
properly  before  this  court  for  review.     (Id.) 

:^8.  Sales  of  Personal  Property  without  Order  of  Coubt — Sur- 
charge OF  Value  at  Time  of  Sale. — ^Where  the  executors  sold 
cooperage  at  private  sale  at  a  price  in  exeess  of  the  amount  ap- 
praised without  any  order  of  court  or  notice  of  sale  or  order  con- 
firming the  sale,  their  accounts  showing  sales  at  the  appraised  value 
were  properly  surcharged  with  what  was  shown  to  be  the  exeess  in 
actual  value  at  the  time  of  the  sales,  without  regard  to  the  amount 
of  excess  received.     (Id.) 

89.  Attornets'  Fees  —  Deduction  and  Increase  in  Allowance — 
elcplotlient  of  several  attorneys  by  several  executors. — 
Where  the  court  allowed  an  aggregate  sum  to  be  drawn  from  court 
by  three  executors  to  pay  attorneys'  fees,  without  direction  as  to 
apportionment  between  attorneys  employed  by  two  of  them  and  an 
attorney  employed  by  the  third,  the  court  upon  final  settlement  of 
the  accounts  had  power  to  deduct  an  allowance  from  the  amount 
paid  to  the  former  and  to  increase  the  allowance  made  to  the  execu- 
toiB  for  the  latter.  This  only  affects  the  settlement  of  the  execu- 
tors' accounts;  and  cannot  conclude  the  attorneys,  for  the  value  of 
whose  services  the  executor  or  administrator  employing  them  is  per- 
BonaUy  liable.     (Id.) 
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ESTATES  OF  DECEASED  PERSONS  (Continned). 

40.  Construction  of  Code  —  Powers  or  Majoritt. — Seetion  1855  of 
the  Code  of  Civil  Proeednre,  providing  that  "where  there  are  more 
than  two  ezeeators  or  administrators  the  act  of  a  majority  is  vafid," 
does  not  import  that  the  majority  can  deprive  the  remaining  execu- 
tor or  administrator  of  the  assistance  and  advice  of  counsel.     (Id.) 

41.  Sale  of  Seal  Estate — Expenses  or  Administration — ^Monument 
Provided  for  in  Will. — An  order  was  properly  made  to  sell  tlie 
real  estate  of  a  deceased  testatrix  to  pay  the  expenses  of  adminis- 
tration and  to  carry  out  a  provision  in  the  will  for  the  erection  of 
a  monument  over  the  grave  of  the  testatrix.  (Estate  of  Koppikus, 
84.) 

42.  Burial  with  Husband's  Consent — ^Removal  and  Cremation  to 
Defeat  Sale— Provision  for  Monument  not  Affected. — Where, 
with  the  consent  of  the  husband,  his  deceased  wife  had  been  buried 
as  proWded  for  in  her  will,  and  had  remained  in  her  grave  for 
over  a  year,  his  subsequent  removal  and  cremation  of  the  body  pend- 
ing a  petition  for  sale  of  real  estate  to  raise  funds  for  a  monu- 
ment, does  not  change  the  location  of  the  grave  so  as  to  defeat  the 
valid  provision  in  the  will  for  a  monument  over  the  grave.     (Id.) 

45.  Monument  as  Funeral  Expenses. — The  provision  for  the  auc- 
tion of  the  monument  was  legitimate  and  proper,  and  even  wh^e 
there  is  no  testamentary  disposition  or  direction  therefor,  the  courts 
will  allow  a  reasonable  sum  out  of  the  funds  of  the  estate  for  the 
erection  of  a  monument,  putting  the  expenditnre  on  the  ground  of 
funeral  expenses.     (Id.) 

44.  Indefinite  Provision  for  Care  of  Burial  Lot. — A  provision  for 
the  care  of  the  burial  lot  which  is  too  indefinite  and  uncertain  to  be 
enforced  cannot  be  properly  included  as  a  ground  for  an  order  of 
sale  of  real  estate,  and  the  order  and  judgment  will  be  modified 
by  striking  out  all  reference  thereto.     (Id.) 

45.  Sale  of  Beal  Estate — Offositeon  bt  Grantee  of  Heol — A.  grantee 

of  an  heir  of  real  property  is  entitled  to  the  share  of  the  heir  con- 
veyed, and  is  a  x>erBon  interested  in  the  estate,  who  is  entitled  un- 
der section  1540  of  the  Code  of  (Svil  Procedure  to  oppose  an  ap- 
plication for  an  order  of  sale  thereof.     (Estate  of  Steward,  57.) 

46.  EviDENGi  —  Deed  from  Husband— Averments  in  Petition — ^Ad- 
VERSE  Claim  not  Involved. — ^Where  the  petition  of  the  adminis- 
trator for  the  order  of  sale  averred  that  the  person  named  as  gran- 
tor in  the  deed  was  the  husband  of  the  deceased,  a  deed  from  the 
husband  to  the  opponent  of  the  petition  was  sufficient  proof  of  snch 
opponent's  interest  in  the  estate,  and  its  introduction  in  evidence 
was  proper,  and  did  not  involve  the  determination  of  an  adverse 
claim  to  property  of  the  estate.     (Id.) 

47.  Petition  for  Sale  of  Lands  in  Different  Counties — Expenses 
of  Administration — Best  Interest  of  Estate— Finding. — ^W^ — 
the  administrator  petitioned  for  the  sale  of  two  distinct  pmne^ 
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of  land  in  different  counties  to  pay  expenses  of  administration,  and 
on  tbe  ground  that  it  was  for  the  best  interest  of  the  estate  and 
those  interested  therein  to  sell  Loth  parcels,  where  it  appeared  that 
the  sale  of  one  parcel  was  amply  sufficient  to  cover  the  expenses 
of  administration,  and  the  conrt  upon  opposition  of  a  party  inter- 
ested denied  the  petition  as  to  the  other  parcel,  such  denial  is  a 
finding  that  it  was  not  for  the  best  interest  of  the  estate  or  those 
interested  therein  to  sell  the  other  parcel  at  probate  sale.     (Id.) 

48.  Question  of  Faop— Bxvisw  ttpon  Appeal. — The  question  whether 
it  was  the  best  interest  of  the  estate  or  those  interested  therein 
to  order  a  sale  of  both  parcels  of  real  estate  was  a  question  of 
fact  to  be  determined  by  the  superior  court  upon  the  evidence  be- 
fore it  in  relation  thereto;  and  to  the  extent  that  its  decision  de- 
pends upon  inferences  to  be  drawn  from  the  situation  of  the  prop- 
erty or  of  the  parties  interested  therein,  it  is  not  open  to  review 
upon  appeal.     (Id.) 

40.  Appeal  bt  ADMnnsTaATOBr— Pabtt  not  Agobievsd. — It  is  a  suf- 
ficient answer  to  the  appeal  by  the  administrator,  where  none  of 
the  parties  interested  have  objected  to  the  terms  of  the  order,  that 
he  is  not  aggrieved  by  an  order  refusing  to  sell  one  of  the  parcels, 
it  being  a  matter  of  indifference  to  him  whether  those  interested 
will  be  better  subserved  l^  a  probate  sale  or  by  a  distribution  to 
them  of  such  parcel     (Id.) 

See  Appeals,  5,  6,  11-13;  Homestead;  Wills. 

ESTOPPEL.  See  Assignment,  6,  7;  Contraets,  40,  50;  Counties,  1; 
Municipal  Corporations,  4;  Negotiable  Instruments,  6;  Ware- 
houseman, 2. 

EVIDENCE.  See  Brokers,  2,  8;  Contracts,  7-10,  14,  15,  18-21,  24,  26, 
28,  39,  44,  55,  56;  Criminal  Law,  2-7,  9,  10,  16-18,  24,  25, 
85-43,  46-49,  58-63,  72,  76,  77,  83,  85,  88-90,  92-107,  115; 
Deposition;  Estates  of  Deceased  Persons,  15,  18,  21,  31,  46; 
Forcible  Entry  and  Detainer,  3;  Guardian  and  Ward,  2,  5,  6; 
Homestead;  Husband  and  Wife,  1,  3-5;  Loan,  2,  3;  Mortgage, 
2,  3;  Municipal  Corporations,  7;  NegUgence,  4,  5,  11,  14,  16-18, 
25,  27;  Negotiable  Instruments,  1,  3-6;  New  Trial,  1-3,  6,  8; 
Nuisance,  2;  Sale,  3,  4,  15. 

EXECUTION. 

1,  Pbooeidings  Supplbmbntabt  to  Execution — Ordbr  Directino  Ga»- 
NIBHKB  TO  Pay  Judoment-Gbbditobs — ^Res  Adjudicata. — ^An  order 
in  proceedings  supplementary  to  execution  directing  a  garnishee  to 
I4»ply  a  sum  due  to  the  judgment-debtor  to  be  paid  to  the  judg- 
ment-creditors is  in  effect  a  judgment  which,  if  not  appealed  from. 
Is  re»  adjmdieaia  and  concbsiYe  in  any  other  actisn  between  the 
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EXECUTION   (Continued). 

gamiBhee  and  the  judgment-ereditors.     (Societa  Di  Mutuo  Soeoiao 
V.  Mantel,  107.) 

S.  AcnoN  BY  Gabnishee  to  Determine  Conflksting  Claims — ^De- 
fense.— In  an  action  bj  the  garnishee  to  determine  conflicting 
claims  between  an  assignee  of  the  claim  and  the  judgment-creditony 
the  pleading  and  proof  by  the  judgment-creditors  of  the  supple- 
mentazy  proceedings  as  an  estoppel  against  the  garnishee  consti- 
tutes a  complete  defense  against  the  right  of  the  garnishee  to 
withhold  the  money  from  them  or  to  pay  it  to  any  other  party. 
(Id.) 

8.  Judgment  fob  Assignee  —  Omission  to  Find  upon  Matebial 
Issues — Decision  against  Law — Reversal  of  New  Trial  Obdeb. 
— Where  the  answer  also  pleaded  that  the  assignee  had  notice  of 
the  supplementary  proceedings,  and  by  failing  to  attend  upon  the 
same  was  estopped  thereby,  the  failure  to  find  upon  the  averments 
of  the  answer  as  to  the  supplementary  proceedings  in  rendering 
judgment  for  the  assignee  and  against  the  juapment-creditors  was 
a  decision  against  law,  for  which  an  order  denying  a  new  trial  must 
be  reversed.     (Id.) 

4.  Action  upon  Sheriff's  Bond — ^Palse  Bbtubn  of  Bale — Grayamzn 
— Neglect  or  Duty — Unofficial  Statements  not  Included  in 
Betubn. — In  an  action  upon  a  sheriff's  bond  for  damages  incurred 
by  a  false  return  of  an  order  of  sale,  the  gravamen  of  the  action 
is  the  neglect  ot  the  sheriff  to  perform  an  official  duty.  Any  state- 
ment or  omission  in  his  return  not  required  by  His  official  duty  to 
be  stated  is  no  part  of  his  return,  and  cannot  constitute  a  neglect 
or  breach  of  duty.     (Hooper  y.  McDade,  733.) 

6.  Bale  under  Foreclosure  —  Satisfaction  of  Judgment  —  Eztba- 
Official  False  Statement. — Upon  a  sale  under  foreclosure  it  ia 
no  part  of  the  duty  of  the  sheriff  to  state  in  his  report  whether 
the  proceeds  are  insufficient  to  make  the  payments  directed  or  the 
amount  of  any  deficiency;  and  an  extra-official  false  statement  that 
the  order  of  sale  and  decree  of  foreclosure  were  fully  satisfied, 
made  in  the  report  and  indorsed  upon  the  order,  does  not  render 
him  liable.     (Id.) 

6.  Judgment-Creditor  not  Concluded— Amount  of  Deficoncy. — The 

judgment-creditor  is  not  concluded  by  such  report  from  having 
the  deficiency  computed  and  docketed  against  his  judgment  debtor 
after  the  sheriff's  return  of  the  writ.     (Id.) 

7.  Duty  of  Clerk — ^Request  of  Party  Intebebted. — It  is  not  the  duty 

of  the  clerk   to  ascertain  and   docket   the   deficiency   without  any 
request  so  to  do  from  the  party  interested  therein.     (Id.) 
See  Ejectment;  Garnishment. 

EXECUTORS    AND    ADMINISTBATOES.    See  T?5statc8  of  D^eased 
PezBODs;  Wills. 
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FINDINGS. 

1  AonoN  UPON  Note — Equitabli  Dbfensc — Sufficienot  or  Findings 
— Omissiom — ^Pbesumption. — I  as  action  upon  a  note  where  all 
other  iasues  were  suffieientlj  eovered  hj  the  findings,  the  omission 
to  find  upon  an  equitable  defense  pleaded  in  the  answer  will  not 
have  the  effeet  to  invalidate  the  judgment  for  the  plaintiff  where 
it  does  not  appear  by  the  statement  or  bill  of  exceptions  that  evi- 
dence wan  submitted  in  relation  to  such  issne;  but  it  must  be  pre- 
sumed in  such  ease  that  there  was  no  evidence  to  support  it.  (Down- 
ing V.  Donegan,  710.) 
8.  Afpsal  niOM  Jxtdokknt — Suffiouenoy  of  Findings — Statute  of 
LiifiTATiONS. — Upon  an  appeal  from  the  judgment,  where  the  find- 
ings show  the  date  when  the  cause  of  action  accrued,  from  which 
it  appears  that  it  is  not  barred  by  the  statute  of  limitations,  the 
failure  of  the  court  to  make  an  express  finding  upon  a  plea  of  the 
statute  of  limitations  does  not  render  the  findings  insufiicient  to 
support  the  judgment  for  the  plaintiff.  (Santos  v.  Silva,  616.) 
8.  Omission  to  Find  upon  Disputed  Item— Remission  by  Respond- 
ent— Modification  of  Judgment. — Where  the  respondent  confessed 
error  in  the  omission  to  find  upon  a  disputed  item,  as  to  which  re- 
spondent has  filed  a  written  waiver  and  release  of  the  judgment 
and  interest  thereon,  the  judgment  will  be  modified  accordingly, 
and  affirmed  as  so  modified.     (Id.) 

See  Appeals,  8,  15;  Brokers,  4;  Contracts,  14,  15,  24,  26,  27; 
Divorce,  5;  Estates  of  Deceased  Persons,  15,  17;  Forcible  Entry 
and  Detainer,  1,  2;  Judgment,  1-3,  8;  Money  Had  and  Re- 
ceived; Mortgage,  1;  Negligence,  8,  9;  Nuisance,  1;  Speeifie 
Performance,  4;  Unlawful  Detainer,  4,  10,  18. 

FIXTURES.    See  Sale,  2. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Bkief  Peaceable  Possession — Support  of  Findino. — ^In  order  to 
sustain  an  action  for  forcible  entry  and  detainer,  it  is  not  essential 
that  the  prior  peaceable  possession  of  the  plaintiff  should  have  ex- 
isted for  any  definite  length  of  time.  It  is  sufficient  to  support  a 
finding  of  peaceable  possession  at  the  date  of  the  forcible  entry 
where  there  is  testimony  tending  to  show  the  actual  peaceable 
possession  of  plaintiff  for  the  greater  portion  of  one  day  prior 
thereto.  (Highland  Park  Oil  Company  v.  Western  Minerals  Com- 
pany, 840.) 

2.  Forcible  Ejection  —  Support  of  Findino  —  Use  of  Deadly 
Weapons. — A  finding  that  defendants  with  strong  hand  and  with 
force  and  violence  ejected  plaintiff  from  the  premises  is  supported 
by  evidence  that  agents  of  the  defendants  demanded  possession 
from  plaintiff's  agents  with  the  exhibition  of  deadly  weapons,  sup- 
plemented with  a  statement  that  "jumpers  have  been  known  to 
lose  a  leg,"  which  caused  plaintiff's  agents  to  leave  the  premises. 
(Id.) 

I  CaL  App.r— 68. 
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3.  EviDiNOE  —  Dkbd  to  Plaintiff — Ehbob  not  Pkejxtdiciai..— While 
it  is  trae  that  in  proceedings  nnder  the  Forcible  Entry  Act  nmther 
title,  right  of  possession,  nor  good  faith  on  the  part  of  the  plaintiff 
is  essential  to  a  maintenance  of  the  action,  yet  the  admission  in 
OTidenee  of  a  deed  to  the  plaintiff  ia  not  prejudicial.     (Id.) 

FRAUD. 

AonoN  UPON  Note — ^Pubohasb  of  Oil  SfocK— Dkfbnss— Bksoisbion 
FOB  Fraud. — In  an  action  upon  a  note  given  on  account  of  the 
purchase  price  of  oil  stock  an  answer  setting  forth  that  the  de- 
fendant, having  friendly  relations  with  the  plaintiff,  was  induced 
by  his  fraudulent  representations,  specifically  set  forth,  to  purehase 
the  stock  and  to  give  the  note  sued  upon,  and  setting  forth  a  case 
of  aggravated  fraud,  and  prompt  notice  of  reseisslon  of  the  con- 
tract therefor  upon  discovery  of  the  fraud,  with  demand  for  return 
of  the  note,  discloses  a  complete  defense  to  the  action.  (Grinn^ 
V.  Hill,  492.) 

See  Trusty  3;   Unlawful  Detainer,  S-10. 
GARNISHMENT. 

1.  InTEBPLEASEB — JUDOICENT     GBXDITOB — GaBNISHMBNT    UNDIS    SXECU- 

TiON — Waivbb  of  Supplehxntabt  PBOGEEDINQ6. — Although  ordina- 
rily a  creditor  making  a  garnishment  under  execution  must  first 
obtain  an  order  under  proceedings  supplementary  to  execution  be- 
fore suing  the  garnishee,  yet  where  the  corporation  garnishee  has 
filed  a  bill  of  interpleader  between  its  judgment  creditor  and  the 
garnishing  creditor,  whose  judgment  is  against  such  judgment  cred- 
itor, and  they  have  interpleaded,  such  interpleader  is  a  waiver  of 
the  necessity  of  supplementary  proceedings  by  the  garnishing  cred- 
itor.    (Water  Supply  Company  v.  Samow,  479.) 

2.  Cboss-Gomplaint   of   Garnishing   Creditor. — A  cross-complaint  of 

the  garnishing  creditor  in  such  action  is  not  demurrable  on  the 
ground  that  no  order  of  court  was  obtained  under  supplementary 
proceedings  allowing  such  creditor  to  sue  on  the  gamishmeat. 
(Id.) 

3.  Sufficixnoy    of    PufiADiNGS  —  Genisral  Dbmxtrbers  —  Watvxr    of 

Grounds  of  Special  Demurrer. — ^Where  only  general  demurrers 
were  interposed  to  the  bill  of  interpleader  and  to  the  cross-com- 
plaint, and  each  was  sufficient  as  against  such  demurrer,  any 
grounds  of  special  demurrer  arising  from  improper  statement  are 
waived.     (Id.) 

4.  Ex  Parts  Order  for  Execution  after  Five  Years — ^Lifi  of  Judg- 

ment.— The  court  had  power  to  make  an  ex  parte  order  for  the 
issuance  of  the  execution  unaer  which  the  garnishment  was  made 
after  the  lapse  of  five  years  from  the  entry  of  the  judgment  and 
before  the  expiration  of  five  years  and  six  months,  which  would 
bar  an  action  upon  the  judgment.     An  order  for  the  exeeation  Is 
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GARNISHMENT    (Continued). 

an  order  for  its  enforcement,  and  warrants  the  garnishment  and 
its  enforcement  in  the  interpleader  suit.     (Id.) 
See  Execution. 

GUABDIAN  AND  WAED. 

1.  Guardianship  or  Minors — Welfasb  of  Children — Question  of 
Fact — Support  of  Findings. — In  awarding  the  guardianship  of 
orphan  minors,  the  court  is  to  be  governed  by  what  appears  to  be 
for  the  best  interests  of  the  children  in  respect  to  their  mental  and 
moral  welfare.  The  question  as  to  such  welfare  is  one  of  fact,  and 
where  a  finding  of  the  court  that  it  is  for  the  best  interests  of  the 
minors  that  the  godmother  of  one  of  the  children  should  have  the 
control  of  them  rather  than  their  aunt,  is  sustained  bj  the  evi- 
dence, and  the  godmother  was  appointed  as  sueh  guardian,  the  ap- 
pointment will  not  be  disturbed  upon  appeal  from  an  order  deny- 
ing a  new  trial,  regardless  of  whether  a  finding  that  the  father 
requested  sueh  godmother  to  act  as  their  guardian  is  or  is  not 
supported  by  the  evidence.     (Guardianship  of  Dellow,  529.) 

2.  Appeal  from  Judgment  after  Sixty  Days — ^Review  of  Evidence. 
— Upon  appeal  from  the  judgment,  taken  more  than  sixty  days  after 
its  entry,  the  insufficiency  of  the  evidence  to  support  it  cannot  be 
reviewed,  and  the  judgment  must  be  affirmed.     (Id.) 

3.  Guardianship  —  Inoomfetent  Person  —  Sale  of  Realty. — The 
guardian  of  an  incompetent  person  may  be  authorized  to  sell  the  real 
property  of  the  incompetent,  where  it  appears  necessary  and  for 
the  best  interests  of  the  estate,  in  order  to  pay  expenses,  debts,  and 
cost  of  maintaining  the  incompetent  ward.  (Guardianship  of  Hay- 
den,  75.) 

4.  Opposition  to  Sale  —  Contract  to  Devise  Property — ^Insuffi- 
cient Proof  —  Compensation  —  Impossibility  of  Performance — 
Unexplained  Failure. — An  opposition  to  the  sale  by  one  who  seeks 
to  enforce  a  contract  with  the  incompetent  to  devise  the  property, 
for  personal  services,  board  and  care  for  life,  and  cost  of  burial 
and  monument,  will  not  be  sustained,  nor  the  contract  enforced  in 
equity,  where  the  proof  is  not  clear,  positive,  nor  convincing  as  to 
the  existence  and  terms  of  sueh  contract,  or  the  services  to  be  ren- 
dered, and  where  the  services  rendered  may  be  fully  compensated, 
and  it  is  impossible  to  make  a  binding  offer  of  full  performance, 
and  there  is  an  unexplained  failure  to  perform  the  alleged  contract 
prior  to  the  guardianship.     (Id.) 

5.  BxTLiNG  upon  Evidence — Question  too  Broad. — ^It  was  not  error 

to  overrule  a  question  which  was  too  broad,  so  as  to  include  any 
agreement  in  reference  to  aU  real  property,  and  which  was  not 
confined  to  the  agreement  alleged.     (Id.) 

6.  Cross-Examimation — Whole  of  Conversation. — It  was  proper  on 

cross-examination  to  bring  out  the  whole  of  a  conversation  partially 
testified  to  in  the  examination  in  chief.     (Id.) 
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HABEAS  COBPUS.    See  Criminal  Law,  1,  14;  Ordinance,  !• 
HBAIiTH  OFFICER.    See  Conntiea,  8,  4. 

HOMESTEAD. 

Estates  or  Dj&geaskd  Persons  —  Value  —  Evidehgi  Bbgeived  ArrBB 
Submission  or  Contest — Afpbaiseioent. — ^After  a  oonteet  by  a 
creditor  of  an  insolvent  estate  of  a  deceased  person  to  an  applica- 
tion by  his  widow  to  have  certain  premises  set  aside  as  a  home- 
stead has  been  tried  and  submitted  for  decision,  the  issue  inyolved 
being  whether  the  value  of  the  premises  sought  to  be  set  aside  waa 
in  excess  of  five  thousand  dollars,  it  is  error  for  the  court,  without 
the  knowledge  or  consent  of  such  creditor,  to  appoint  appzaiaera 
and  receive  the  evidence  contained  in  their  appraisement  as  to  the 
value  of  the  premises;  and  an  order  setting  aside  the  premiaeB  as 
a  homestead,  based  upon  the  evidence  of  value  contained  in  siieh 
appraisement,  of  which  no  notive  was  given  the  creditor  as  required 
by  section  1478  of  the  Code  of  Civil  Procedure,  will  be  vaeatad. 
(Estate  of  McCarthy,  467.) 

HUSBAND   AND  WIFE. 

1.  Action  roa  Alienation  or  Atteotions  or  Husband— Sufpobt  or 
Yebdict. — In  an  action  by  a  wife  against  another  woman  for  aliena- 
tion of  the  affections  of  her  husband,  where  the  testimony  of  the 
plaintiff  and  defendant,  aside  from  a  letter  written  by  the  latter, 
sustains  the  conclusion  reached  by  the  jury,  it  cannot  be  disturbed 
for  insuflSciency  of  the  evidence.     (Humphrey  v.  Pope,  374.) 

2.  Instructions — Construction — Malicious  Intention — ^Buboxn  or 
Paoor — Damages. — The  instructions  in  the  action  must  be  construed 
together  in  the  light  of  the  evidence  before  the  jury;  and  when 
the  instructions  were  not  misleading  nor  prejudicial,  and  made  it 
clear  that  there  must  have  been  a  malicious  intention  to  alienate 
the  husband's  affection  from  the  wife,  and  to  cause  the  separation, 
and  properly  defined  the  burden  of  proof,  though  omitting  it  in 
a  single  instance,  and  properly  confined  the  damages  recoverable 
to  what  should  fairly  seem  the  pecuniary  loss  of  plaintiff,  there  is 
no  reversible  error  therein.     (Id.) 

3.  Inadmissible  Evidence  —  Decla&ations  or  Husband — ^Inoompb- 
TENCY  under  Code. — The  declarations  of  the  husband  made  to  the 
wife  as  to  his  relations  with  the  defendant,  and  of  his  desire  for 
a  divorce  to  marry  her,  were  incompetent  under  section  1881  of 
the  Code  of  Civil  Procedure,  and  were  properly  excluded  under  a 
general  objection  of  incompetency,  in  the  absence  of  a  showing  of 
the  consent  of  the  husband.     (Id.) 

4.  Hearsay. — Such  declarations  were  essentially  incompetent  as  boing 

mere  hearsay  evidence  in  the  action  for  damages  for  alienation  of 
his  affections  from  the  pkdntiff  by  the  defendant.     (Id.) 
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HUSBAND  AND  WIFE  (Continued). 

5.  Bvn>KN(s— Othxe  Gaubss  or  Separation  —  Mitioation  of  Dak- 
AOES. — Any  evidenee  tending  to  show  that  the  separation  or  aliena- 
tion of  afPeetion  resulted  from  other  causes  than  those  allege<l 
ia  admiasible  as  bearing  upon  the  neeessary  averment  that  the  loei 
of  eomortium  was  due  to  defendant's  eonduct,  evidence  tending  to 
show  the  unhappy  relations  of  the  parties  and  want  of  affection 
between  them  prior  to  the  defendant's  interference  and  intriguee 
would  be  admiflsible  in  mitigation  of  damages.  (Id.) 
Bee  Divorce. 

INCOMPETENT    FEBSONa    See    Contraet,    41-48;    QiArdiui    wd 
Ward,  8,  4. 

INFANTS.    See  Ghmidlaii  and  Ward,  1,  t. 

INJUNCTION. 

1.  iMJUNCnOM   AGAINST  LaBOB  UnION — INJUET  TO  BbSTAUBANT   BU8I- 

N18S — Intiicdation  ov  Patboms — Absence  of  Physical  Fobob — 
SUPPOBT  of  FiNDiNas. — In  an  action  to  restrain  the  members  and 
agents  of  a  labor  union  from  interfering  with  the  plaintiff's  busi- 
ness, by  intimidation  of  patrons,  findings  that  they  have  'Mnterfered 
with  and  intimidated"  the  patrons  of  plaintiff's  restaurant,  and 
have  "prevented"  them  from  entering  and  patronizing  the  same, 
and  have  patrolled  the  sidewalk  for  the  purpose  of  "driving  cus- 
tomers away"  therefrom,  do  not  imply  the  use  of  physical  force, 
and  they  are  supported  by  evidence,  which,  though  conflicting,  tends 
to  show  conduct,  short  of  physical  force,  amounting  to  intimidation 
of  the  patrons  of  plaintiff  and  to  an  unwarrantable  interference 
with  the  peaceable  prosecution  of  his  business  to  plaintiff's  pecuni- 
ary injury.     (Jordahl  v.  Hayda,  696.) 

2.  Bmhts  of  Obganized  Labob. — ^Labor  may  organize  for  mutual  ben- 

efit and  self-protection,  and  organized  labor  has  the  right  to  effect 
its  objects  and  purposes  by  all  lawful  means,  lawfully  exercised. 
(Id.) 

3.  Teem  Speech — ^Pbofebtt    Bights — Guabanties  of  Constitdtion— 

Maxim — ^Pbotbotion  of  All  Classes. — The  right  of  free  speech  is 
guaranteed  to  all  citizens  by  the  constitution;  but  it  also  guaran- 
tees them  the  right  of  acquiring,  possessing,  and  protecting  prop- 
erty, and  obtaining  safety  and  happiness;  and  it  is  a  maxim  of 
jurisprudence  prescribed  by  law  that  "one  must  so  use  his  rights 
as  not  to  infringe  upon  the  rights  of  another."  These  guu,niit\e8 
are  equally  important  to  and  equally  necessary  for  the  protection 
of  all  classes  of  citizens.     (Id.) 

4b  Acts  Enjoined — Cebtaintt  of  Judgment. — The  court  was  not 
required  in  its  judgment  to  enumerate  the  particular  acts  of  intimi- 
datioB  enjoined,  and  where  its  meaning  is  plaiHy  and  it  leaves  to 
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INJUNCTION  (Contmued). 

the  membeiB  of  the  bibor  union  as  intelligent,  kiw-abiding  citizens 
to  determine  what  they  may  safely  do  without  violating  its  pro- 
visions, it  is  suflSciently  certain.     (Id.) 

TNSTBUCTIONS.  See  Contracts,  20,  21,  53,  54;  Criminal  Law,  5,  6, 
8-10,  19-23,  38,  39-43,  63,  64,  66-69,  77-83,  86,  89-92,  103,  108, 
109;  Libel,  5;  NegUgence,  17-21,  23;  Slander,  6. 

INSUBANCE. 

1.  FntB  iNSUKANOl — ^POLIOT  ISSUKD  UPOH  KNOWN  FaOTS — ^WaIVHI  OF 

Inoonsistknt  CoNSinoNB. — The  issoanee  of  a  policy  of  fire  insur- 
ance upon  known  facts  waives  all  conditions  inconsistent  therewith. 
(Loring  V.  Dutchess  Insurance  Company,  186.) 

2.  Application  by  Holder  of  Equitable  Tftlb — ^Lsoal  Titlx  Held 

AS  Secubity — Condition  as  to  Owneeshif  in  Fee. — An  applicant 
for  fire  insurance  in  the  sum  of  eight  hundred  dollars  by  one  who 
had  paid  the  consideration  for  the  insured  property,  but  who  hati 
taken  the  title  in  the  name  of  another  as  security  for  a  loan  of 
five  hundred  dollars,  who  stated  the  facts  about  the  title  and  the 
relation  of  the  parties  thereto  in  his  application  for  the  policy, 
and  asked  for  insurance  in  the  name  of  the  creditor,  the  loss,  if  any. 
to  be  paid  to  the  applicant  as  his  interest  may  appear,  is  not 
precluded  from  recovery  by  an  expressed  condition  in  the  poliey 
that  the  applicant  was  the  sole  owner  in  fee  of  the  property  de 
stroyed.     (Id.) 

3.  Construction    of    Policy  —  Joindis   of    Plaintiffs. — ^The  policy 

having  issued  with  knowledge  that  the  owner  of  the  legal  title  had 
a  smaller  interest  than  the  amount  insured,  with  a  proviso  that  the 
loss  should  be  payable  to  the  applicant,  must  be  construed  as  in- 
tended to  secure  the  interest  of  both  of  them,  and  the  policy  ran 
to  both,  and  they  were  entitled  to  join  as  plaintiffs  in  an  action 
upon  the  policy.     (Id.) 

4.  Certainty  in  Pleading — ^EInowledoe  of  Facts. — ^Where  the  com- 

plaint avers  that  in  the  proofs  of  loss  the  interest  of  the  creditor 
in  the  policy  was  disclosed,  it  shows  with  sufficient  certainty  that 
defendant  was  advised  of  the  respective  interests  of  the  plaintiffs 
Where  it  afiSrmatively  appears  that  the  facts  are  equaDy  in  pos- 
session of  both  parties,  the  rule  is  applicable  that  ambiguities  ami 
uncertainties  should  be  viewed  in  the  light  of  the  situation  of  the 
parties  as  to   their  knowledge  of  the   facts.     (Id.) 

5.  Negligent  Destruction  op  Property  by  Fire — Assigned  Claim  to 

PiRK  Insurance  Company — Action  for  Damages — Statute  op 
Limitations. — An  action  by  a  fire  insurance  company  upon  the 
assigned  claim  of  an  insured  person  for  loss  of  the  insured  prop- 
erty by  fire,  which  was  negligently  kindled  on  defendant's  land 
and  negligently  suffered  to  extend  to  the  land  of  the  insured,  to 
recover  the  aetoal  damages  aad  costs  suffered,  is  barred  bj  see- 
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tion  339  of  the  Code  of  Civil  Procedure  if  not  brought  within  two 
years  after  the  cause  of  action  accrued.  (Phoenix  Insurance  Com- 
pany V.  Paeilie  Ltunber  Company,  156.) 
6.  Statutory  Pboyisions  Inapplicable  —  Tkeblb  Damages.  —  The 
three  years'  statute  of  limitations  prescribed  by  section  338  is  in- 
applicable to  a  cause  of  action  for  the  actual  damages  presupposed 
in  the  treUe  damages  provided  for  in  section  3344  of  the  Political 
Code  for  negligently  causing  loss  by  fire.  An  action  for  actual 
damages  for  such  loss  would  lie  regardless  of  the  provisions  of  the 
latter  section.  Treble  damages  cannot  be  recovered  thereunder 
where  neither  the  eomplaint  nor  the  assignment  nor  the  plaintiff's 
equitable  right  of  subrogation  will  admit  thereof.  (Id.) 
7.  Subrogation  —  Speculation  not  Allowed. — Subrogation  is  allowed 
by  courts  of  equity  solely  to  insure  reimbursement  and  seeure  jus- 
tice. The  party  subrogated  wiU  not  be  allowed  to  make  a  specu- 
lation out  of  this  equitable  right  to  be  indemnified  against  unjust 
loss.     (Id.) 

TNTEBPLEADEB.    See  GmmishmeBt 

JUDGMENT. 

1.  Judgment — ^Bendition — Findings^ — The  making  and  filing  of  find- 

ings of  fact  and  conclusions  of  law  constitute  the  rendition  of 
judgment.     (Baum  v.  Boper,  435.) 

2.  SUTFIGIENOT    OF    FINDINGS  —  FORMER    JUDGMENT — PLEA    IN     BaR— 

Counterclaim — Sttpfqrt  of  Judgment. — ^Where  plaintiff  offered  no 
proof  of  the  allegations  of  his  complaint,  it  was  the  duty  of  the 
court  to  find  against  him;  and  it  was  not  necessary  to  find  upon 
the  plea  of  a  former  judgment  in  bar  of  the  action.  Findings  in 
favor  of  the  same  judgment  pleaded  aa  a  counterclaim  are  suffi- 
cient to  support  a  judgment  rendered  for  the  amount  thereof  against 
the  plaintiff.     (Butler  v.  Delafield,  367.) 

3.  Judgment  xtpon  Partnership    Claim — Support    of    Finding. — A 

former  judgment  rendered  in  an  action  in  another  state  at  suit  of 
all  the  defendants  jointly  against  the  plaintiff,  in  which  the  cause 
of  action  sued  upon  here  was  adjudicated,  and  a  judgment  ren- 
dered for  the  defendants  upon  what  is  shown  to  be  a  partnership 
cause  of  action,  is  sufficient  to  support  a  finding  that  the  judg- 
ment was  in  favor  of  the  firm.     (Id.) 

4.  Non-Payment  of  Judgment— Presumption — Burden  of  Proof- 
Harmless  Error  in  Evidence. — The  non-payment  of  the  judgment 
pleaded  aa  a  counterclaim  is  presumed,  and  the  burden  of  proof 
of  payment  was  upon  the  plaintiff.  The  deposition  of  a  defendant 
containing  inadmissible  evidence  of  non-payment  was  harmless, 
where  there  was  no  evidence  of  payment.     (Id.) 

5.  Street  Assessment — Foreclosure  of  Lien — Stipulation  to  Abide 
Baa—JxjDQUEMT  According  to  Prater  of  Comflaiht— 
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Waiver  of  Defects. — A  stipulation  in  an  aetion  to  foreelose  tbe 
lien  of  a  street  assessment  made  after  demurrer  overruled  that  de- 
fendant need  file  no  answer,  and  that  the  aetion  shall  abide  the 
result  of  another  like  action  by  the  same  plaintiff  against  another 
defendant,  and  if  that  is  decided  for  plaintiff  judgment  shall  be 
rendered  according  to  the  prayer  of  the  complaint,  upon  that  con- 
tingency, judgment  was  properly  rendered  according  to  such  prayer^ 
notwithstanding  the  demurrer  was  improperly  overruled,  and  the 
complaint  was  defective.  The  stipulation  was  a  waiver  of  defects. 
(Pacific  Paving  Company  v.  Viielich,  281.) 

6.  Judgment  by  Consent — ^Review  xtpon  Appeal. — This  eourt  will  not 

review  a  judgment  rendered  by  consent,  and  a  judgment  under  stip- 
ulation is  a  judgment  by  consent.     (Id.) 

7.  CoNSTEUcnoN  OF  Judgment. — The  judgment  will  be  construed  to 

correspond  with  the  prayer  of  the  complaint,  if  it  is  susceptible  of 
such  construction.     (Id.) 

8.  Dismissal  as  to  Co-Defendant  —  Finding  —  Peesumption    upon 

Appeal. — Where  the  complaint  aUeged  that  the  appellant  was  the 
sole  owner  of  the  property,  and  that  the  co-defendant  claimed  some 
interest  therein,  it  must  be  presumed  upon  appeal  in  support  of  the 
judgment  against  the  owner,  and  in  view  of  the  stipulation,  that 
the  action  was  properly  dismissed  a4  to  the  co-defendant,  and  that 
no  finding  was  required  as  to  his  interest.     (Id.) 

9.  Action  fob  Conversion — Jitdgment  fob  Damages — ^Lessee  Liabil- 
ity OF  One  Defendant — Payment — Credit  upon  Judgment — Sat- 
isfaction.— In  an  action  for  damages  for  the  wrongful  conversion 
of  plaintiff's  property  by  sale  thereof  under  execution,  found  to  be 
of  the  value  of  one  thousand  dollars  at  the  time  of  the  taking,  for 
which  sum,  with  interest,  judgment  was  rendered  against  three  de- 
fendants, while  as  to  a  fourtn  defendant  the  judgment  was  limited 
to  a  less  sum,  in  which  the  proceeds  of  sale  had  been  applied  to  his 
use,  after  payment  by  him  of  such  less  sum,  the  other  defendants 
are  entitled  to  credit  therefor  upon  the  judgment  against  them,  and 
upon  payment  of  the  residue  of  one  thousand  dollars,  with  interest 
and  costs  of  suit,  are  entitled  to  a  satisfaction  of  the  judgment. 
(March  v.  Barnet,  583.) 

10.  Benefit  of  Execution  Sale. — The  plaintiff  by  accepting  such  less 

sum  from  one  of  the  defendants  has  availed  himself  to  that  extent 

of  the  benefit  of  the  execution  sale,  and  is  only  entitled  to  the 

residue  to  the  extent  to  which  he  has  been  injured  thereby.     (Id.) 

See  Appeal,  2,  4-9;  Assignment,  8-10;  Ejectment,  1;  Execution, 

1,  3,  5;   Findings;   Garnishment,  4;    Injunction,  4;   Liens,  3; 

Nuisance,  3,  10;  Partnership,  1;  Practice;  Specific  Performance^ 

5;  Trust,  2,  3;  Unlawful  Detainer,  1,  2,  4,  13. 

JUBISDICTION.  See  Appeal,  2,  11;  Certiorari;  Contempt;  Criminal 
Law,  15;  Eminent  Domain,  2;  Estates  of  Deeeaeed  Zenana,  % 
20,  86,  27;  Jostlee'i  Coozt. 
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JTJBY  AND  JUBOES. 
1.  Ghallekox  ro  Panel — ^Powxe  of  Sufsbiob  Judoks — Constitution- 
s' AUTY  OF  OoDB  PROVISION. — A  gTOund  of  chaUengo  to  the  pand 
e3  that  seetion  204  of  the  Ck>de  of  Civil  Procedure  in  so  far  as  it 
«E  empowers  superior  judges  to  draw  jurors  in  counties  having  over 
i'  one  hundred  thousand  inhabitants,  and  requiring  the  supervisors 
li  to  draw  them  in  other  counties,  is  unconstitutional  is  not  tenable. 
:7.  That  section  is  constitutional  and  valid.  (People  v.  Bichards,  566.) 
8.  Constitutional  Law. — ^In  cases  of  reasonable  d9ubt  the  courts  win 
^                            not  hold  an  act  void  because  unconstitutional,  and  practice  and  ac- 

(juiescence  in  the  machinery  provided  for  hj  the  section  in  question 
^'  as  to  the  selection  of  juries,  for  so  many  years,  sanctioned  by  the 

'^  courts,  furnish  an  almost  irresistible  reason  for  not  overturning  it. 

(Id.) 
^'  S.  Untenablx  Grounds  fob  (Thallxnox. — ^The  work  delegated  to  the 

^'  secretary  of  the  judges,  and  the  qualifications  of  jurors  on  the  list, 

are  not  grounds  for  challenge  to  the  panel.     (Id.) 
"  i.  DiBEGTORY  Statute — Panel  Drawn  from  List  of  Previous  Yeab 

— ^Erbob  not  Shown. — The  provisions  of  the  code  as  to  the  selee- 
^  tion  of  jurors  in  January  of  each  year  are  directory  and  are  to 
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receive  a  liberal  construction,  where  the  code  provides  that  after  a 
list  of  jurors  has  been  made  and  returned  they  shall  serve  for  the 
"ensuing  year,"  or  until  a  new  list  shall  be  provided.  No  error 
appears  in  a  panel  drawn  from  the  list  of  the  previous  year,  in  the 
^  absence  of  any  showing  that  a  new  list  for  the  current  year  had 

^  been  certified  and  filed  with  the  clerk.     (Id.) 

6.  Beview  of  Gbounbs  fob  Order — Denial  of  Challenge  of  Jubobs 
'  FOB  Cause — Disqualification. — This  court  is  not  limited  to  the  par- 

ticular ground  on  which  the  court  below  granted  a  new  trial,  but 
may  review  the  ease  and  sustain  the  order  on  any  ground  assigned. 
Where  one  of  the  grounds  assigned  was  error  in  denying  plaintiffs' 
challenge  for  cause  interposed  to  jurors,  and  it  appears  that  they 
^  were  disqualified  as  not  having  been  on  the  last  assessment- roll,  the 

"  error  in  denying  the  challenge  is  ground  for  supporting  tlie  order. 

^  (Houghton  V.  Market-Street  By.  Co.,  576.) 

tt.  "Last  Assessment-Eoll"  —  Completed  Boll. — The  "last  assess- 
ment-roll," within  the  meaning  of  the  statute,  is  the  last  une  com- 
pleted. The  assessment-roll  is  not  completed  until  certified  by  the 
assessor  and  delivered  to  the  clerk  of  the  board  of  supervisors.  The 
fact  that  the  jurors  challenged  had  paid  to  the  assessor  taxes  on 
"  personal  property  assessed  for  the  current  year,  the  assessment-roU 

"[  including  which  was  not  completed  at  the  time  of  the  trial,  is  im- 

material, where  their  names  do  not  appear  upon  the  last  completed 
^  roll   for  the   previous  year.     (Id.) 

Bee  Criminal  Law,   73-76. 
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JUSTICE'S  OOTTBT. 

1.  NOTId     OF     TbIAL  —  RBQmST     FOB    APPEABANOB  —  JUBISDICTION  — 

Knowledcb  of  Judgmbnt — ^FahiUbx  to  Appbal  —  Wbit  of  Kb- 
yiEW  —  Dismissal. — A  defendant  served  with  snmmons  from  a  jjsa- 
tiee's  court,  though  residing  elsewhere,  who  requested  a  oo-def end- 
ant  to  appear  for  him,  who  did  so,  and  was  served  with  notice  of 
trial,  as  his  attorney,  and  informed  him  of  the  time  and  plaee  of 
trial,  had  sufficient  notice  thereof  to  give  the  court  jurisdiction  to 
render  a  judgment  against  him;  and  when  he  had  sufficient  knowl- 
edge of  the  judgment  and  failed  to  appeal,  his  petition  for  a  writ 
of  review,  after  the  time  for  appeal  had  expired,  was  properly  dis- 
missed. (Grant  v.  Justice's  Court  of  Second  Township,  County  of 
Tuohmme,  383.) 
8.  AcnoM  Involving  Titlb  to  Bbai/tt  —  Insufficient  Showing. — 
A  mere  bald  allegation  in  an  unverified  answer  in  a  justice's  court 
that  "the  determination  of  the  action  will  necessarily  involve  title 
to  real  property,"  without  the  statement  of  any  fact  from  which 
such  conclusion  would  follow,  is  insufficient  to  authorize  the  justice 
to  certify  the  case  to  the  superior  court,  and  the  case  was  not  legally 
before  it  for  determination.     (McAlister  v.  Tindal,  236.) 

5.  Want  of  Jubisdiotion — ^Denial  of  Motion  to  Change  Venue. — 

The  superior  court,  having  no  jurisdiction  of  the  action,  did  not  err 
in  denying  a  motion  to  change  the  place  of  trial  thereof.  (Id.) 
4.  Cebtiobabi — Judgment  upon  Appeal  fbom  Justice's  Court — Qubs- 
TiONS  OF  Law  and  Fact— Tbial  by  Justice  without  Legal  No- 
tice.—Certiorari  will  not  lie  to  reriew  a  judgment  of  the  superior 
court  rendered  after  trial  therein,  upon  an  appeal  from  a  justice's 
court  taken  upon  questions  of  law  and  fact,  notwithstanding  the 
trial  was  had  in  the  superior  court,  without  the  presence  of  the  ap- 
pellant, and  without  the  notice  required  by  section  850  of  the  Code 
of  Civil  Procedure.  (Armantage  v.  Superior  Court  of  Los  Angeles 
County,  130.) 

6.  Jubisdiotion  of  Justice's  Ooubt  not  Involved — Ebbob  in  Sup»- 
BIOB  COUBT  NOT  REVIEWABLE. — The  jurisdiction  of  the  justice's 
court  is  not  involved  in  the  petition  for  certiorari  to  review  the 
judgment  of  the  superior  court,  and  conceding,  without  deciding, 
that  it  was  error  for  the  superior  court  to  try  the  case  upon  appeal, 
its  action  in  overruling  an  objection  thereto  was  within  its  jurisdic- 
tion, which  involves  the  power  to  decide  wrong  as  weU  as  right. 
(Id.) 

6.  Obigimal  JuBiSDicnoN  OF  SuPEBiOB  OouBT. — ^Where  an  appeal  is 
taken  from  a  justice's  court  on  questions  of  fact  or  questions  of 
law  and  fact,  the  superior  court  has  original  jurisdiction  to  try  the 
case  without  a  statement  if  there  was  any  trial  of  issues  in  tlM 
;)ustice's  court,  with  or  witaout  jurisdiction.  (Id.) 
See  Contempt. 
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LABOB  UNION.     See  InjunetioiL 

LANDLOBD  AND  TENANT.    See  Unlawful  Detainer. 

LABCENY.    See  Crimiiial  Law,  83-44. 

LEASE.    See  Afwigninent,  4-7;  Unlawful  Detainer. 

TiTBTgTi. 

1.  LiBiL  Phi  Si — Aocusatxon  or  Absoh. — ^A  publication  in  a  news- 
paper falsely  intimating  that  the  proprietor  of  a  business  estab- 
lishment had  set  fire  to  his  premises  and  that  the  fire  ofleials  had 
dedded  to  arrest  him  if  another  fire  occurred  there  is  libelous  per 
M.     (Bohan  ▼.  The  Beeord  Publishing  Company,  429.) 

S.  Dajcaoxs — Jximr  to  Business. — The  sole  proprietor  of  a  business 
eondueted  b/  a  firm  name,  who  is  libeled  under  his  firm  name  in 
such  a  manner  as  to  affect  him  personally,  is  not  limited  to  the 
reeovery  of  such  damages  as  resulted  from  the  injury  to  his  busi- 
ness.    (Id.) 

5.  Pbesuhftion    of    DucAaxs. — ^Damages  to  a   person's   reputation, 

fame,  and  credit  are  presumed  to  result  from  the  publication  of  a 
libel  per  se.     (Id.) 

4.  Pebsumpticn  or  VATjng, — In  an  action  to  recover  damages  for  the 

publication  of  a  libel  per  se  malice  is  presumed,  and,  if  exemplary 
damages  are  not  claimed,  the  fact  that  the  publication  was  made' 
without  any  ill-will  towards  the  plaintiff,  but  in  good  faith  and 
belieying  it  to  be  true,  cannot  be  considered  in  mitigation  of  dam- 
ages.    (Id.) 

6.  Instructions — Evidxkcb. — The  refusal  to  gi^e  instructions  not  war- 

ranted l^  any  evidence  in  the  record  is  not  error.     (Id.) 

LIENS. 

1.  Ldens  lOB  Unpaid  Labor  on  Pkbsonal  Pbofkrtt — Bailmxnt — ^Bz- 
CLUsivz  Possession  Essential. — ^A  lien  for  unpaid  labor  bestowed 
on  personal  property  exists  only  in  favor  of  a  bailee  for  hire  who 
has  an  independent  and  exclusive  possession  of  the  property,  per- 
sonaUy  or  by  agent,  before  and  during  the  service  required  for  the 
particular  purpose  of  making,  repairing,  altering,  improving,  or 
protecting  the  article  upon  which  he  claims  a  lien.  (Michaelson  v. 
Pish,  116.) 

5.  Master  and  Servant  —  Possession  of  Employer — Manufaotubb 
OF  Brandt  —  Storage  with  Employee  —  Absence  of  Lien  for 
Wages. — ^Where  the  relation  of  master  and  servant  exists,  the  pos- 
session of  the  servant,  during  the  term  of  his  employment,  is  the 
possession  of  his  employer,  and  he  can  have  no  lien  on  a  manu- 
factured article  which  is  in  part  the  product  of  his  labor.  One 
employed  as  general  manager  in  a  distillery  has  no  lien  on  the  man- 
ufactured brandy  in  part  the  product  of  his  labor,  and  the  subee- 
qaeot  storage  of  the  manufactured  brandy  by  the  employer,  with 
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LIENS   (Continued). 

the  consent  of  the  employee,  in  the  cellar  of  the  latter,  does  not  aa- 
thorize  him  to  retain  possession  thereof  against  the  employer  until 
his  wages  are  paid.     (Id.) 

^  3.  Foreclosure  of  Liens  on  Vessel — Stat-Bond  on  Afpbal — Void 
Bond  —  Erroneous  Judomsnt  against  Sureties. — ^Upon  appeal 
from  a  judgment  against  the  owners  of  a  Yessel  foreclosing  liens 
against  the  vessel  and  providing  for  a  sale  of  the  vessel,  with  en- 
gines, boilers,  tackle,  apparel,  and  furniture,  under  the  provisions  of 
section  813  et  seq.  of  the  Code  of  Civil  Procedure,  the  ordinary 
bond  on  appeal  is  siifScient  to  stay  execution,  and  a  stay-bond  given 
under  section  942  of  the  Code  of  Civil  Procedure  in  twice  the  amount 
found  due  is  without  consideration  and  void,  and  a  judgment  against 
the  sureties  thereupon  must  be  reversed.  (Olsen  v.  Birch,  99.) 
4.  Showing  of  Error — Service  of  Bill  of  Exceptions. — ^Where  the 
erroneous  judgment  against  the  sureties  on  the  void  stay-bond  ap- 
pears on  the  face  of  the  judgment-roll,  exclusive  of  the  bill  of 
exceptions,  it  is  immaterial  whether  the  bill  of  exceptions  was  not 
served  in  time.  (Id.) 
See  Assignment,  8-10;  Banks,  6;  Mechanie's  Lien. 

LOAN. 

1.  Action  for  Money  Loaned— Mode  of  Bepayicent — Oonfliotino 
Evidence. — In  an  action  for  money  claimed  to  have  been  loaned  t^ 
the  defendant  without  cond-tions,  where  defendant  claimed  that  it 
was  advanced  by  plaintiff  as  agent  of  an  insurance  company  to  de- 
fray expenses  of  defendant  as  a  soliciting  agent  of  the  same,  and 
was  not  to  be  repaid  except  out  of  commissions  earned,  when  suf- 
ficient, where  the  evidence  was  sharply  conflicting,  the  verdict  of 
the  jury  for  the  defendant  cannot  be  disturbed  in  the  absence  of 
reversible  error.     (Perrin  v.  Garbone,  295.) 

2.  Cross-Examination  of  Plaintiff  —  Question    not    Answered. — 

The  alleged  error  of  the  court  in  overruling  an  objection  to  a  ques- 
tion asked  of  the  plaintiff  on  cross-examination  does  not  appear 
prejudicial  where  the  record  shows  no  answer  to  the  question.     (Id.) 

3.  Proper  Cross-Examination — Customary  Action  of  Plaintiff. — 
It  was  proper  to  ask  of  plaintiff  on  cross-examination  how  many 
agents  he  had  employed  during  the  last  five  years  that  had  received 
loans  from  him  whose  commissions  had  not  covered  the  amount  of 
loans  and  whom  he  had  not  sued,  and  to  show  in  answer  thereto 
that  there  were  at  least  a  dozen  of  them,  as  tending  to  discredit 
plaintiff's  theory  that  the  advance  to  defendant  was  to  be  paid  ir- 
respective of  commissions.     (Id.) 

LOBBYING  CONTBACT.     See  Contract,  29-33. 
MALICIOUS  PROSECUTION. 
1.  Arrest  for  Petit  Larceny— Faultt  Description  of  Gri]cs>-Mib- 
TKKE  IN  Name. — Where  the  defendant  malieioualy  proeecnted  mad 


Mbohakio's  Lien.  829 


MALICIOUS  PB08ECUTI0N   (Continued). 

caused  the  arrest  of  the  plaintiff  for  the  alleged  erime  of  petit 
larceny,  without  probable  cause,  and  well  knowing  that  no  such 
erime  had  been  committed,  he  cannot  escape  liability  for  damages 
for  the  malicious  prosecution  because  of  a  faulty  description  in  the 
complaint  of  the  facts  constituting  the  erime  charged,  nor  because 
of  a  mistake  in  the  name  of  the  plaintiff  whom  he  intended  to 
prosecute  for  such  crime.  (Cochran  v.  Bones,  729.) 
2.  Adticb  of  MAOiSTBiiTB— Cokoeai^mznt  of  Faots. — The  defendant 
cannot  claim  protection  under  the  advice  of  the  magistrate  that 
the  erime  charged  had  been  conmutted,  where  he  concealed  facts 
from  the  magistrate  which,  if  disclosed,  would  have  prevented  the 
issuance  of  the  warrant.     (Id.) 

MANDAMUS. 

Writ  of  Mandatb — ^Non-Enfoeckabiutt— Tax  undsb  Chabtkr— Dis- 
missal OF  Affkal. — A  writ  of  mandate  which  cannot  be  enforced 
win  not  issue;  and  an  appeal  from  a  judgment  sustaining  a  de- 
murrer to  a  petition  for  a  writ  of  mandate  to  enforce  the  levy  of 
a  school  tax  which  could  not  be  enforced  under  the  city  charter 
when  the  appeal  was  taken,  will  not  be  reviewed  upon  its  merits,  but 
will  be  dismissed.  (Board  of  Education  of  the  City  of  San  Diego 
V.  Common  Council  of  the  City  of  San  Diego,  311.) 

See  Counties,  1,  2;  Election,  6;  Municipal  Corporations,  7;  Office 
and  Officers,  1;  Policeman,  2;  Schools,  4;  Statute  of  Limita- 
tions, 3. 

MASTEB    AND    SEBYANT.    See  liens,  2;    Mines  and  Mining,   1; 
Negligence,  21-25. 

MEAfiUBE  OF  DAMAGES.    See  Damages. 

MBCHAl^IC'S  LIEN. 

1.  Attorney's  Fees  on  Foreclosube  —  OoNSTrnmoNAL  Law. — Sec- 
tion 1195  of  the  Code  of  Civil  Procedure,  providing  for  the  allow- 
ance of  attorney's  fees  on  the  foreclosure  of  mechanics'  liens,  is 
valid,  and  not  in  conflict  with  any  provision  of  the  state  or  federal 
constitution;  and  the  attorney's  fees  allowed  thereunder  are  a  lien 
upon  the  property   foreclosed.     (Peckham  v.  Fox,  307.) 

2.  FOBECLOSUEB     AGAINST    OWNEB — CONTBACTOB    NOT    SUMMONED— Af- 

PEAL — Service  of  Notice. — ^Upon  appeal  by  the  owner  from  a 
judgment  foreclosing  mechanics'  liens  against  him,  the  contractor, 
who  was  a  ii.ere  nominal  party  defendant,  and  was  not  served  with 
summons  and  did  not  appear,  and  against  whom  no  judgment  was 
rendered,  need  not  be  served  with  the  notice  of  appeal.  (Nason  v. 
John,  538.) 

3.  Insufficient  Complaint  against  Owner. — A  complaint  by  a  ma- 

terialman against  the  owner  which  does  not  allege  that  at  the  tim« 
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MECHANIC'S  LIEN   (Continued). 

of  filing  the  notiee  of  lien  or  bringing  the  action,  anything 
owing  from  the  owner  to  the  eontraetor,  nor  allege  any  premature 
payment  by  the  owner  to  the  contractor,  nor  any  other  fkcts  giving 
the  materialman  a  lien  against  the  property  of  the  owner,  is  insmf- 
fieient  to  state  a  cause  of  action.     (Id.) 

4.  AicouNT  or  C0MT&A.0T  NOT  AiiiBGSD — ^Pbssumption. — ^Where  it  is 

not  alleged  that  the  contract  was  for  a  sum  in  excess  of  one  thou- 
sand dollars,  it  must  be  presumed  that  the  eontract  was  not  such 
a  one  as  is  required  to  be  in  writing  and  recorded,  but  was  one  in 
which  the  whole  contract  price  may  hare  properly  been  payable  in 
advance,  or  in  such  installments  as  the  owner  and  the  contractor  may 
have  agreed  upon.     (Id.) 

5.  Waivxb  of  DsraoT  in  Complaint. — ^A  defect  in  the  complaint  in 

an  action  to  foreclose  a  mechanic's  Hen,  in  not  alleging  that  the 
materials  contracted  for  were  actually  used  in  the  building,  is 
waived  where  the  opposite  counsel  made  a  statement  to  the  court 
limiting  his  objection  to  evidence  solely  to  insufficiency  in  the  form 
of  the  lien  and  practically  allowing  him  to  prove  the  fact  of  use 
without  amendment  in  that  regard;  and  the  defendant  cannot  be 
permitted  upon  appeal  to  waive  an  objection  to  the  complaint  in 
that  regard  which  might  have  been  obviated  Dy  a  timely  amend- 
ment.    (Madary   v.   Smartt,  498.) 

6.  SmncncNGY  of  Lien. — Where  the  complaint  shows  that  the  claim 

of  lien  stated  all  the  matters  required  by  section  1187  of  the  Code 
of  Civil  Procedure,  and  was  filed  in  due  time,  it  shows  that  a  lien 
attached;  and  it  is  of  little  consequence  whether  the  claimant  styles 
it  a  claim  of  lien  or  a  claim  of  benefit  under  the  lien  law.     (Id.) 

7.  Lien  upon  Countke  and  Pajwttions — Additions    to    Bniij>iNG — 

Pkbmantent  Fixttjms — Support  of  Finding. — The  lien  was  prop- 
erly claimed  upon  a  counter  and  partitions  which  were  added  to  the 
building  where  they  were  shown  to  be  such  additions  as  amounted 
to  a  '  ^  repair  and  alteration ' '  of  the  building,  and  the  evidence  was 
sufficient  to  support  a  finding  that  they  were  permanently  attached 
to  the  building  and  became  part  therot.     (Id.) 

MINES  AND  MINING. 

1.  Mining — Excavation  by  Servant  fob  MnirSrcE — ^Extsaction  of 
Gold — Title  of  Servant — Eecoveby  of  Vajaji. — Where  it  appears 
that  a  servant  employed  by  defendants  solely  to  excavate  land,  ap- 
propriated as  non-mineral,  for  a  mill-site,  and  that  in  the  course  of 
his  excavation  for  the  mill-site  be  discovered  gold,  which  was  mined 
by  him  and  reduced  to  his  possession  as  his  own,  lie  is  entitled 
thereto  as  the  first  taker  on  public  lands,  and  may  recover  the  value 
thereof  from  the  defendants,  who  forcibly  took  possession  thereof 
from  him.     (Bums  v.  Schoenfeld,  121.) 

8.  Finding  of  Title  Supported  by  Evidence— Conflict— Concealed 

Intention  of  Defendants. — A  finding  in  favor  of  the  olaintiff'- 


MovTOAcm.  831 

MINES  AND  MINING  (Continued). 

title  to  the  gold  mined  is  raffieieBtl|^  supported  where  evidence  of 
the  intention  of  the  defendants  to  avail  themselves  of  any  mineral 
found  on  the  mill-site  was  eoneealed  from  the  servants  employed  to 
ezeavate  the  land  solely  for  a  min-Ate,  and  is  in  conflict  with  the 
physical  facts  and  circumstances  surrounding  the  work,  and  the 
testimony  for  defendants  upon  a  former  trial  which  tend  to  sup- 
port the  finding.     (Id.) 

MONEY  HAD  AND  BECEIYED. 

Plkadikqs — ^FiNDmos. — ^In  an  action  to  reeover  a  balanee  of  monej  al- 
leged to  have  been  delivered  to  the  defendant  for  the  use  of  the 
plaintiff,  in  which  the  answer  admits  the  receipt  of  the  money 
and  sets  up  that  by  an  agreement  between  the  plaintiff  and  the 
defendant  the  latter  paid  to  himself  a  portion  of  the  balance 
sued  for,  findings  as  to  the  specific  terms  of  such  agreement  are 
within  the  isvues  presented  hy  tiie  pleadings.  (EUis  v.  Doherty, 
472.) 

MOBTGAGE. 

1.  FoRBCLosxju  or  MoBioAGi — ^Matdbitt  or  NoTB— Dkuvxky  after 
"Date—Tiux  of  Payiont  of  Installmxnts — Option — ^Finding— 
Appeal  noic  Judgmknt. — Upon  appeal  on  the  judgment-roll  alone 
from  a  judgment  foreclosing  a  mortgage,  where  the  court  found 
that  the  note  and  mortgage  were  delivered  in  escrow,  and  finally  de- 
livered a  month  after  their  date,  but  also  found  that  the  time  for 
payment  of  each  installment  ''was  according  to  the  intentioL  and 
agreement  of  both  parties,  to  be  computed  according  to  the  terms 
of  the  writing  itself  and  after  the  date  on  the  fkce  of  the  note,'' 
and  found  a  default  accordingly,  and  an  option,  exercised  as  agreed, 
to  declare  the  whole  note  due^  when  the  action  was  commenced,  it 
was  competent  for  the  parties  so  to  agree,  and  it  must  be  assumed 
that  the  evidence  supported  the  findings.  (Either  v.  Christensen, 
90.) 

2.  EjsorMXNT — Title  under  Foriolosube — ^Pubuoation  of  Summons — 

EvTOBNCB — Judgment-Boll— AFFmAvir  and  Order  not  Included. 
— In  an  action  of  ejectment,  where  judgment  was  rendered  for 
defendant  under  title  acquired  through  foreclosure  of  a  mortgage 
upon  publication  of  summons  against  the  owner  of  the  mortgaged 
property  in  the  year  1894,  the  admission  in  evidence  of  the  judg- 
ment-roll as  such  by  the  court  did  not  include  the  admission  of  the 
inadmissible  afSdavit  and  order  for  publication,  though  wrongfully 
attached  to  the  judgment-roU  by  the  clerk  and  offered  by  the  de- 
fendant, and  not  objected  to  by  the  plaintiff;  and  no  defect  in  the 
afldavit  and  order  can  be  considered.  (Boyer  v.  Pacific  Mutual 
life  Insurance  Company  of  California,  54.) 

3.  Duty  of  Court  ab  to  Evidence. — The  duty  of  the  court  is  not  con- 
fined to  passing  upon  such  evidence  as  may  be  objected  or  excepted 
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MORTGAGE   (Continued). 

to,  but  extends  to  the  preservation  of  the  rights  of  litigants  and  a 
proper  disposition  of  the  matter  in  Gontroversy.     (Id.) 

4.  Publication  after  Betubn  of  Summons — Presumption  as  to 
Alias  Summons. — ^Where  the  publication  of  summons  was  made 
after  the  original  summons  was  returned,  it  will  be  presumed  upon 
appeal  where  nothing  appears  on  the  face  of  the  record  to  the  tan- 
trary  that  an  olww  summons  was  issued.     (Id.) 

5,  Payment  of  Taxes  Assessed  to  Former  Owner  of  Mortqagd 
Property. — Where  one  of  the  other  defendants  claiming  under  the 
insurance  company  defendant,  which  acquired  title  under  fore- 
closure, paid  taxes  for  a  certain  fiscal  year  which  were  assessed 
to  the  owner  of  the  mortgaged  property  while  he  was  in  possession, 
such  payment  cannot  inure  to  the  benefit  of  saeh  former  owner. 
(Id.) 

See  Estates  of  Deceased  Persons,  12,  18;  Trust,  8,  8. 

ItfUNICIPAL  CX)BPOBATION8. 

1.  Special  Charter  Referring  to  General  Laws— Amenpmah  m 
Fines  in  Pouob  Court  under  State  Laws — ^Payment  to  Oounty 
Treasurer. — The  disposition  of  fines  for  misdemeanors  imposed  by 
a  police  judge  under  the  state  law  in  a  municipal  corporation  char- 
tered by  special  act  prior  to  the  constitution  of  1879,  the  charter 
of  which  referred  to  the  general  law  for  its  powers  and  duties,  is 
not  to  be  determined  merely  by  the  general  law  sa  it  then  stood, 
but  is  to  be  governed  by  existing  amendments  to  such  general  law, 
providing  that  aU  such  fines  shall  be  paid  to  the  county  treasurer. 
(City   of  Marysville  v.  County  of  Yuba,  628.) 

8.  Power  of  Legislature — General  Laws  Affeotino  Municipal 
Corporations. — The  legislature  may  pass  general  laws  affecting 
municipal  corporations,  without  reference  to  whether  such  corpora- 
tions were  formed  before  or  after  the  constitution  of  1879.     (Id.) 

8.  Construction  op  Constitution — ^"Municipal  Affair." — ^The  dis- 
position of  fines  for  misdemeanors  punished  by  virtue  of  the  state 
law,  and  not  of  any  municipal  ordinance,  is  not  a  ''municipal 
affair"  under  a  special  charter  which  says  nothing  about  fines,  and 
leaves  their  disposition  to  be  regulated  by  the  Penal  Code.     (Id.) 

4.  Sacramento — ^Illeqal  Contract— Estoppeu — The  city  of  Sacra- 
mento, the  charter  of  which  forbids  it  from  entering  into  any 
kind  of  a  contract  for  the  expenditure  of  more  than  one  hundred 
dollars  unless  authorized  by  a  vote  of  the  board  of  trustees,  gives 
in  the  manner  therein  provided,  is  not  estopped  to  dispute  its  lia- 
bility for  materials  of  a  greater  value  than  one  hundred  doUare 
furnished  to  the  dty  at  the  mere  request  of  one  of  its  trustees, 
although  such  materials  were  used  by  it  for  a  munieipal  purpose, 
and  it  had  previously  paid  for  materials  of  a  less  value  than  one 
hundred  dollars  similarly  ordered  and  used.  (Fountain  v.  City  of 
Sacramento,  461.) 
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MUNICIPAL  C0BP0BATI0N8  (Oontiiiiied). 
5.  Knowledge  of  Chabter  Pbotisiomb. — One  who  fomiBbeB  matenaia 
to  a  munieipal  eorpoxation  is  dbarged  witb  knowledge  of  its  eharter 
proviflions  in  force  at  the  time.     (Id.) 

0.  Municipal  CHAsn»— Dott  or  Aastaaom — ^Powkb  of  Gitt  Counoil 
IP  OoNTEAOT  FOB  Sfegial  Data. — ^Where  a  mnnieipal  charter  makes 
the  general  law  pertaining  to  rerenne  and  taxation  for  state  and 
eoimty  purposes  applieable  to  reTenue  and  taxation  for  eity  pur- 
poses, and  the  powers  of  the  city  eooneil  are  as  unlimited  as  the 
powers  of  the  boards  of  sapervisors,  the  eonneil  has  power,  in  aid 
of  its  work  of  eqnalifation  in  eases  of  nndervaluation,  to  make  a 
special  eontiaet  for  an  abstract  of  the  assessment-roll  hj  the  city, 
with  comparisons  with  the  coontj  assessment-roll,  and  with  maps 
and  other  data  and  information  relevant  to  nnderyalnation  not  in- 
cluded in  the  information  required  from  the  eitj  assessor,  and  to 
order  the  compensation  therefor  paid  out  of  the  city  treasorj. 
(Maorer  v.  Weatherby,  243.) 

7.  Mandaicxts — EviDiNGi — ^WiiJJN«nB8S  OF  Assessor  Imicatebial.— 

In  a  proceeding  for  a  writ  of  mandate  against  the  city  treasurer 
to  eompel  the  payment  of  a  warrant  for  such  compensation,  evidence 
ef  what  data  the  city  assessor  had  the  ability  and  inclination  to 
famish  was  immaterial,  and  was  properly  excluded.     (Id.) 

See  GonntieB;  Streets,  Boads,  and  Highways. 
MUBDEB  AND  MAKSLAUGHTBB.    See  (Criminal  Law,  59-109. 

NEGLIGENCE. 

1.  AonON  FOB  NbOJOBNGB— OBSTBaOnON  TO  SUBFAOB  WAnEB— Bbbak- 
AIO — JLNJUBT  TO  PLAINTIFF 'S  LaNI>— 43DPPOBT  OF  FINDINGS. — ^In   an 

action  for  negligence  in  maintaining  an  embankment  on  defendant's 
land  to  impound  water  for  irrigation,  thus  stopping  surface  water, 
which  would  naturally  flow  over  plaintiff's  land  without  injury,  a 
breakage  of  which  was  eaused  by  stoim  water,  causing  injury  to 
plaintiff's  land,  where  the  court  found  for  plaintiff  and  that  good 
husbandry  did  not  require  that  the  embankment  be  maintained, 
and  the  oridenee,  though  coirfltethig,  was  sufiieient  to  support  the 
findings,  they  will  not  be  diaiurbed  upon  appeal.  (Gox  ▼.  OdeQ, 
688.) 

8.  ¥u>w  OF  SuBFAOB  Wateb— Lawb  OF  Natctb. — In  the  case  of  sur- 

face waters  having  no  definite  chaonel  of  escape^  the  owner  of  the 
land  upon  which  they  are  found  being  impotent  to  rid  himself  of 
their  presence,  the  law  wisely  provides  that  the  laws  of  nature  should 
be  left  untrammded  in  their  disposition.  (Id.) 
S.  Objsot  of  Embankment— Nbglbot  in  GoNsisuonoN— Liabelitt 
OF  Defendant. — Whatever  proper  object  tne  defendant  may  have 
had  in  the  embankment,  or  right  to  eonstruet  it,  where  it  was  so 
negligently  constructed  as  not  to  provide  outleti  for  storm  water, 
I  GaL  App.— «. 
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NEGLIGENCE   (Gontinaed). 

and  such  neglect  was  the  proximate  eanae  of  the  injury,  the  de- 
fendant is  liable  therefor.     (Id.) 

4.  Opinion  Evidence — ^Basis  Shown. — ^AfBuming  an  objeetion  to  the 

opinion  evidence  of  the  plaintiff,  as  to  the  effect  of  an  outlet  for 
water  in  a  certain  end  of  the  embankment,  was  well  taken,  yet 
where  the  answer  contained  a  statement  of  the  physical  conditions 
surrounding  the  premiseSy  on  which  the  opinion  was  based,  it  re- 
lieved itself  from  the  force  of  the  objection.     (Id.) 

5.  Obstructions  Contributino  to  Overflow — ^Issus  as  to  Dam- 
ages— Evidence  without  Prejudice. — Evidence  as  to  obstructions 
contributing  to  the  overf  ow,  which  were  not  within  the  issue  as  to 
damages,  was  without  prejudice  where  no  obstruction  but  the 
embankment  itself  was  considered  on  the  question  of  damages. 
(Id.) 

6.  Measure  of  Dakages — Costs  Nbcsssaby  to  Put  Land  di  Be- 
PAiR. — The  cost  and  expense  of  restoring  the  land  to  its  former 
condition,  and  the  loss  sustained  from  being  deprived  of  its  use, 
were  the  measure  of  damages;  and  it  was  erroneous  to  admit 
evidence  as  to  the  costs  necessary  to  put  the  land  in  repair.  The 
rule  of  difference  in  market  value  is  not  invariably  applied.     (Id.) 

7.  Mistaken  Description  in  Oomflaimt  and  Findinos — ^Avekkbnt 
of  True  Position  ADiirtTED. — Where  there  was  a  wi»«^^«i  de- 
scription of  the  land  in  the  complaint  ss  to  legal  subdivisions^  as 
well  as  in  the  finding,  which  would  indicate  an  incorrect  position 
of  the  lands,  yet  where  thar  true  position  is  shown  by  an  averment 
in  the  complaint,  admitted  by  the  answer,  no  ilnding  is  nceoasaiy 
in  that  regard,  and  the  erroneous  particular  description  may  be 
ignored.     (Id.) 

8.  Injury  to  Railway  Passsngbr-— Construction  of  Finding — Dam- 
ages— PRESUUPnoN. — ^In  an  action  for  negligence  of  a  railway 
company  causing  an  injury  to  plaintiff  as  a  passenger,  findings  for 
the  plaintiff  are  to  receive  such  a  construction  as  will  support  the 
judgment;  and  a  finding  that  one  thousand  doHais  wiH  compensate 
plaintiff  for  the  detriment  caused  will  be  construed  to  mean  the 
amount  necessary  to  compensate  the  plaintiff  upon  the  presumption 
that  the  court,  in  the  proper  discharge  of  its  duty,  fixed  no  sum 
greater  than  was  necessary  and  proper  under  the  facts  before  it. 
The  amount  so  found  as  compensation  for  the  breach  of  defend- 
ant's duty  will  be  deemed  a  fixation  of  the  damages  allowed  fat 
such  breach  by  section  833  of  the  Civil  Code.  (QriiBn  v.  Paexfie 
Electric  Bailway  Company,  (J78.) 

9.  Support  of  Finding  as  to  Nbgugbncb  —  Preparation  of  Pas- 
senger TO  AiiioHT — Sudden  Jerk — Prbsxtmftion. — ^A  passenger  has 
a  right  as  the  car  is  approaching  the  place  of  destination  to  pro- 
ceed to  the  door  preliminsiry  to  alighting;  and  when,  n^iile  pre- 
paring to  alight,  the  car  gave  a  sudden  jerk,  without  notice^  by 
reason  of  wbieh  he  was  precipitated  to  the  grmmd  aad  iajuzed,  tibi 
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law  presumes  that  defendant  was  not  exercising  the  utmost  eare  and 
diligence  for  the  safe  carriage  of  the  passenger;  and  as  the  in- 
jury  was  produced  by  the  carrier  in  operating  the  instrnmentalities 
employed  in  its  business,  the  presumption  of  negligence  follows. 
(Id.) 

10.  Utmost  Cass  Bequibed  of  Cabbies — ^Dutt  of  Supebyision — 
Means  of  Knowledge. — Whatever  may  be  the  rule  elsewhere,  a 
carrier  of  passengers  in  this  state  must  bestow  the  utmost  care, 
which  involyes  such  constant  supervision  and  observation  over 
and  of  passengers  as  will  insure  to  the  employees  accurate  informa- 
tion as  to  the  condition  and  position  of  those  under  the  carrier's 
charge.  Where  the  means  of  knowledge  in  relation  thereto  exist, 
the  same  rule  applies  as  would  obtain  where  actual  knowledge  ex- 
ists.    (Id.) 

11.  Action  fob  Death — Obdeb  Gbantino  New  Tbial — Suppobt  of 
Vebdict  —  DisCBETiON — OoNFLiCTiNO  EVIDENCE. — In  an  action  by 
an  administrator  for  the  death  of  his  intestate  owing  to  the  alleged 
negligence  of  the  defendant,  where  the  verdict  was  for  the  de- 
fendant, upon  plaintiff's  motion  for  a  new  trial  for  insufficiency 
of  the  evidence  to  support  the  verdict,  it  is  the  duty  of  the  trial 
judge  to  exercise  his  judgment  and  discretion  in  reviewing  the  evi- 
dence, and,  though  it  is  conflicting,  to  grant  a  new  trial  if  he  does 
not  believe  that  the  verdict  is  the  correct  conclusion  from  all  the 
evidence.  This  court  will  not  interfere  with  the  order  granting  a 
new  trial  where  no  abuse  of  discretion  appears.  (Buppel  v.  United 
Bailroads  of  San  Francisco,  666.) 

12.  Daicages  Beoovebable. — ^Where  the  evidence  tends  to  show  that  the 

death  resulted  from  the  actionable  negligence  of  the  defendant, 
though  the  recovery  is  limited  to  the  value  of  the  pecuniary  in- 
terest of  those  entitled  to  recover  damages  therefor,  yet  such  value 
is  not  a  precise  sum,  but  such  damages  are  allowable  as,  ''under 
all  the  circumstances,  may  be  just."  It  cannot  be  said  as  matter 
of  law  that  a  wife  and  minor  children  are  entitled  only  to  nom- 
inal damages  for  the  wrongful  death  of  the  husband  and  father 
caused  by  defendants'  negligence,  notwithstanding  the  absence  of 
proof  of  important  circumstances  to  be  considered  by  the  jury  in 
estimating  the  pecuniary  damages  to  which  the  wife  as  adminis- 
tratrix of  her  deceased  husband  would  be  entitled.     (Id.) 

13.  OouJSiON  of  Sixebt-Bailway  Cab  with  Tbuck — Injttby  to  Pas- 
SXNGEB — Pbesumption* — lu  an  action  against  a  street-railway  com- 
pany and  another  company  owning  a  truck,  for  alleged  negligence 
of  each  in  causing  a  collision  by  which  plaintiff,  a  passenger  on 
the  street-car,  was  injured,  there  is  a  presumption  of  negligence 
against  the  defendant  railway  company  from  the  t&ct  of  the  col- 
lision.    (Houghton  V.  Market-Street  Bailway  Company,  576.) 

14.  Obdeb  Gbanting  New  Tbial — Conflicting  Evidence  as  to  NbglT' 

ciBMCX. — ^Where  the  defendants  had  a  verdict,  and  a  new  trial  was 
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granted  for  faimifldeney  of  the  flfvideBca  to  siutaiii  the  verdiet,  the 
order  will  not  be  disturbed  upon  appeal  where  the  evidence  was  eon- 
illeting  as  to  whether  or  not  the  injury  was  dne  to  the  negligenee 
of  both  defendants,  and  there  was  sufficient  evidence  to  have  sus- 
tained a  verdict  for  plaintiff,  if  the  jury  had  bo  fonnd.     (Id.) 

15.  OoLLisiON  OF  8tbxkivOas&— Ykbdict  not  Excessive.— Where  plain- 
tiff was  serionrly  injured  as  the  result  of  a  negligent  eollision  be- 
tween two  stre&l-cars  upon  defendant's  road,  and  the  evidence  is 
such  that  a  verdict  for  no  more  than  two  thousand  doDars  would 
not  warrant  any  interference  on  the  part  of  this  eourt,  with  indul- 
gence of  anj  presumption  that  the  jury  in  returning  a  verdict  for 
that  amount  must  have  been  influenced  hj  anything  other  than 
the  evidence,  it  cannot  be  disturbed  as  ezeessive.  (Wood  v.  Los 
Angeles  Traction  Company,  474.) 

16.  OPINIONB    of    MKDIOAL    EXFESOB — RgqUMSTB    FOB  Cadtionabt   Im- 

STKUonoN. — ^It  was  not  error  to  refuse  to  give  a  cautionary  instruc- 
tion requested  by  the  defendant  in  reference  to  the  opinion  evi* 
dence  of  medical  experts.     (Id.) 

17.  Failubx  to  Call  OoNsui/nNo  Phtsxcxlai^s — ^Beqtjsstbd  Instrtx)- 
TIOK  AS  TO  WxAKEB  EvmxNGs. — Where  the  plaintiff  called  the 
physician  who  regularly  attended  upon  her,  her  failure  to  summon 
mere  consulting  physicians,  who  saw  the  patient  but  once  or  twice, 
was  not  such  as  to  warrant  a  requested  instruetion  that  where  a 
party  offers  weaker  and  less  satisfactory  evidence,  where  it  appean 
that  stronger  and  more  satis&ctoiy  evidence  was  within  his  power, 
the  endence  offered  should  be  viewed  with  distrust;  and  such  re- 
quest was  properly  refused.     (Id.) 

18.  iNSTBUCnON     A8    TO    ' '  SUBBOUNDDTO     CSeBOUMSTANGXS  " — COMSTRTTU- 

TiON. — An  instruction  to  the  effect  that  the  jury  were  not  only  to 
consider  all  the  evidence  of  the  witnesses,  but  also  ''all  of  the 
surrounding  dreumstances,  and  draw  all  the  inferences  from  such 
circumstances  and  from  the  testimony  of  witnesses  as  may  be  rea- 
sonably drawn,"  is  to  be  construed  as  meaning  only  such  dreum- 
stances ss  might  be  developed  by  the  evidence,  especially  where  the 
jury,  in  other  instructions  which  should  be  construed  together  there- 
with, were   expressly  limited  to  a  condderation  of  the  evidence. 

(Id.) 

19.  IMJXTST  TO  Passengeb  whuc  Aughtino  fbox  Street-Cab — Issue 
— ^INSTBUOTIONS — ^BxiBDEN  OF  Pboof. — ^lu  an  action  for  injuries 
sustained  by  being  thrown  to  the  ground  while  alighting  from  a 
Btreet-car,  where  the  sole  issue  was  as  to  whether  the  ear  started 
while  the  plaintiff  was  alighting,  or  whether  he  voluntarily  alighted 
while  the  car  was  in  motion,  and  instructions  were  fully  given  upon 
the  subject  of  contributory  negligence  urged  by  the  defendant,  an 
instruetion  that  the  burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  injury  was  caused  by  the  act  of  the  carrier  in  operating 
the  instrumentalities  employed  in  its  bosineBS,  and  that  if  this  be 
shown  by  a  fidr  preponderance  of  all  tiie  evidenee^  then  then  is  a 
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pregnmption  of  neg^ligenee,  whieh  throws  npon  the  earrier  the  bar- 
den  of  showing  that  the  injurj  was  mutained  without  any  negli- 
genee  on  hia  part,  was  proper,  and  did  not  take  the  iasae  from 
the  jury  or  mialead  them  as  to  the  iflsoe.  (Freneh  ▼.  Paeifle  Elec- 
tric Bailway  Company,     01.) 

20.  BxrusAL    or    Dstemdant's  Bequest— MisLiADiNe  iNsmuorioN. — 

There  was  no  error  of  whieh  the  defendant  can  complain  in  refusing 
a  requested  instruction,  that  in  a  case  of  this  character  the  burden 
of  proving  negligence  rests  upon  the  plaintiff,  and  that  he  must 
prore  the  negligenee  by  a  preponderance  of  evidence,  as  it  might 
natunJly  be  understood  by  the  juiy  as  contradicting  the  instruction 
given  upon  the  burden  of  proof,  and  would  serve  to  mislead  the  jury. 
(Id.) 

21.  MaSTEB  and  SeEVAMT — ^IHJUET  of  BBEVAMT  in  BaIUIOAD  TUNNEIr— 

— iNSTBUcnoN— Completed  Pabt  of  TuNNSir— Appuancb — Satett. 
— ^Where  the  phiintiff  was  injured  while  working  in  a  railroad  tun- 
nel from  the  falling  of  a  rock  from  the  side  of  a  track  laid  therein, 
it  was  proper  in  effect  to  instruct  the  jury  that  where  a  permanent 
tunnel  is  being  driven  into  a  mountain  to  furnish  a  permanent  bed 
for  a  railroad,  the  oompleted  portion  of  the  tunnel  in  which  sub- 
stantially all  the  work  of  excavation  is  performed,  in  order  to 
render  the  tunnel  of  the  size  and  capacity  provided  for  in  the 
plans  and  specifications,  becomes  an  appliance  and  means  furnished 
hy  the  master  by  which  the  remaining  work  is  to  be  prosecuted, 
and  if  so  completed  the  employees  of  the  defendants  were  obli- 
gated to  use  ordinary  earo  to  render  such  completed  portion  a  safe 
place  in  which  to  work,  and  to  keep  it  in  a  eondition  reasonably 
fit.     (McBae  v.  Erickson,  326.) 

22.  Completion  of  Tempoeast  Grade  of  Teaok. — The  ezeavation  of 

the  tunnel  to  the  temporary  grade  of  a  track  laid  therein  was  a 
substantial  completion  of  that  portion  of  the  tunnel.     (Id.) 

S3.  Oonteibutoet  Negubenoe — Imminent  Bangeb — Instruction — 
Choice  of  Wbono  Dibbction. — Where  there  was  no  evidence  to 
rixrw  that  the  plaintiff  was  brought  into  his  dangerous  position  by 
any  negligence  of  hia  own,  it  was  proper  to  instruct  the  jury  in 
effeet  that  a  person  in  imminent  danger  is  not  caUed  upon  to  exer- 
eiae  that  intelligence  and  judgment  ha  would  be  ezpeeted  to  exereise 
wero  he  not  in  danger,  and  that  if  plaintiff  found  himself  in  immi- 
nent danger  and  had  not  time  to  stop  and  eonsider  and  determine 
the  better  course  to  pursue,  his  choosing  to  run  out  toward  the 
portal  instead  of  back  toward  the  bend  was  not  negligence  on  his 
part,  even  though  in  so  doing  he  may  have  run  right  under  the 
falling  roek  instead  of  away  from  it.     (Id.) 

24.  Neglioence  a  Question  of  Fact. — ^The  question  of  negligence  is 
commonly  a  question  for  the  jury,  and  it  is  ovlj  in  extreme  cases 
that  this  court  would  be  justified  in  disregarding  the  verdict  ot 
the  Jury.     (Id.) 
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25.  EviDENOB — Privilbgsd  Oommukioations — Physician  and  Pambot. 

— A  physician  in  eharge  of  defendant 's  hospital  whose  services  were 
remunerated  by  assessments  upon  the  wages  of  the  men  employed 
was  in  e£Fect  employed  by  the  plainti£F,  and  answers  made  by  the 
plaintiff  to  questions  asked  of  him  by  the  physician  as  to  how  the 
injury  was  snstained,  for  the  purpose  of  determining  his  condition 
as  preliminary  to  treatment,  were  privileged  eommunie&tions.     (Id.) 

26.  Floodino  op  Yineyabd    from    Detbctivb    DrrcH— Liability    foe 

Daxagxs. — The  owner  of  a  ditch  used  for  irrigation,  one  of  the 
head-gates  of  which  was  in  poor  condition  and  very  defective,  and 
which  was  operated  in  such  a  defective  manner  that  the  water  flow- 
ing therein  burst  from  it  and  flooded  plaintiff's  vineyard  to  his 
damage,  is  guilty  of  negligence,  consisting  of  injury  occasioned  to 
another  by  want  of  ordinary  care,  and  is  liable  to  plaintiff,  who 
was  without  contributory  fault,  for  all  resulting  damages.  (Baeon 
V.  Kearney  Vineyard  Syndicate,  276.) 

27.  Proof  or  Nbgugbnob  —  Bsclabation  of  ^bbhan  —  Habmuess 
EsBOB. — ^Where  there  was  abundant  evidence,  without  substantial 
conflict,  to  prove  the  defendant's  negligence,  error  in  the  admission 
of  the  declaration  of  defendant's  foreman  on  that  subject,  without 
sufficient  proof  of  his  authority,  will  be  deemed  harmless.     (Id.) 

NEGOTIABLE  INSTRUMENTS. 

1.  AonON  AGAINST  PaYEB  07  NOTES  Afl  INDOBSXB — PLEADING — GXNEftAL 

ISSXTX — EVIDSNOB  —  INDORSEMENT      TO      MaEEB  —  TiTU      THROUGH 

Maker. — In  an  action  by  an  administrator  against  the  payee  of 
notes  as  an  indorser  thereof,  where  the  case  was  tried  upon  the 
theory  that  a  general  denial  in  the  answer  was  sufficient  to  raise  an 
issue,  except  as  to  the  execution  of  the  notes,  it  was  error  to  exclude 
evidence  to  show  that  the  notes  were  transferred  by  the  indorsement 
to  the  maker,  and  were  to  be  surrendered  up  thereto,  and  were  to 
be  transferred  by  the  maker  as  evidences  of  debt  secured  by  mort- 
gage, in  consideration  of  advances  to  be  made  to  the  maker  by 
plaintiff's  intestate.     (Bradley  v.  Bush,  516.) 

2.  EiTECT    07    Transfers — Bight    07  Action    against    Payee  not 

Transferable  by  Maker. — The  indorsement  and  surrender  of  the 
notes  to  the  maker,  with  the  understanding  that  they  were  to  be 
transferred  by  the  maker  with  the  benefit  of  the  mortgage  security, 
was  merely  to  keep  the  notes  and  security  therefor  alive  for  pur- 
poses of  such  transfer  by  the  maker;  but  as  the  maker  could  not 
acquire  any  right  of  action  upon  the  indorsement  made  thereto 
by  the  payee,  no  such  right  could  be  transferred  by  the  maker,  and 
the  mere  title  to  the  notes  was  vested  in  the  transferee  of  the 
maker.     (Id.) 

3.  Promissory    Note  —  Payment   07    Interest  in  Advanob — ^Pbima 

Facie  Evidence — Gift  of  Gbedit  upon  PaiNoiPAii — Time  not  Ex- 
tended.— Although  the  general  rule  is  that  the  payment  of  interest 
in  advance  is  prima  facie  evidence  of  a  binding  contract  to  delay 
the  tame  of  payment  of  the  principal  of  a  promissory  note,  yet  such 
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prima  facie  evidence  may  be  overeome  hj  proof  that  the  facts  were 
otherwise.  Where  there  is  evidenee  to  sustain  a  finding  that  the 
payment  of  the  interest  in  advance  was  in  sole  consideration  of  a 
contemporaneous  gift  of  a  credit  of  a  larger  sum  upon  the  prin- 
cipal, and  that  there  was  no  agreement  extending  the  time  of  pay- 
ment, an  action  upon  the  note  before  the  expiration  of  the  period 
of  interest  credited  is  not  premature.     (Kellam  v.  Brode,  315.) 

4.  Exclusion  op  Tktimony  in  Sufpobt  of  Answer — Error  Cured 
ON  Gross-Examination. — The  erroneous  exclusion  of  the  testimony 
of  a  defendant  in  support  of  his  answer  was  cured  by  the  admission 
of  the  same  testimony  on  his  cross-examination.     (Id.) 

5.  Bbtense  of  Assumption  of  Note  as  Firm  Indebtedness — ^Error 
IN  Excluding  Evidbnce. — Where  the  defense  was  that  the  note  in 
suit  was  given  for  firm  indebtedness,  and  that  plaintiff,  subsequent 
to  its  execution,  assumed  all  of  the  indebtedness  of  the  firm,  in- 
cluding said  note,  and  plaintiff  admitted  an  agreement  to  pay  a 
specified  sum  which  included  a  number  of  individual  notes  of  mem- 
bers of  the  firm,  it  was  error  to  exclude  evidence  as  to  what  notes 
or  indebtedness  were  in  fact  paid  under  the  assumption  as  being 
material  in  determining  whether  or  not  the  note  sued  on  was  an 
obligation  assumed  by  the  plaintiff.     (Id.) 

6.  FiNDINO    AOAINST      EvIDENGE — EXECUTION    OF    NOTB    AFTER    BaTS— 

Beprssentation  as  TO  Firm  Bsbt — Estoppel. — Where  the  testi- 
mony shows  without  conflict  that  one  of  the  defendants  executed 
the  note  long  after  its  date,  under  the  inducement  of  a  representa- 
tion by  plaintiff  that  it  was  for  the  indebtedness  of  the  firm  of 
which  such  defendant  was  to  become  a  member,  the  plaintiff  is 
estopped  to  deny  as  against  such  defendant  that  it  was  a  firm 
obligation,  to  which  the  subsequent  assumption  of  firm  indebtedness 
by  plaintiff  was  applicable,  releasing  such  defendant  therefr&m, 
and  a  finding  to  the  contrary  is  against  the  evidence.     (Id.) 

7.  Excess  in  Amount  Found  Bus— Collateral  Ssouritt — ^Pumgi- 
PAL  Debt — Modification  of  Judgment. — Where  it  appears  that  the 
note  in  suit  was  given  as  collateral  security,  the  amount  recoverable 
thereupon  cannot  exceed  the  principal  debt;  and  where  the  findings 
show  an  excess  in  the  amoimt  found  due  above  that  debt,  that 
judgment  must  be  modified  accordinglty.  (Bowning  y.  Bonegan, 
710.) 

See  Contraeto,  29*83;  Estates  of  Deceased  Penoss,  88,  88;  Mort- 
gage, 1;  Surety. 

NEW  TBIAL. 

1.  Appeal  —  Order  Granting  New  Trlu.  —  Presumptions — ^Insxtf- 
FiciENCY  of  Evidence — ^Biscretion. — Upon  appeal  from  an  order 
granting  a  new  trial  in  general  terms,  all  presumptions  are  in  favor 
of  the  order;  and  where  one  of  the  grounds  of  the  motion  was 
inauffieiwicy  of  the  evidence  to  justify  the  verdiet,  the  skotieB  on 
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that  groand  was  addrened  to  the  sonnd  legal  diseretion  of  the 
eoart,  and  the  order  will  not  be  rerereed  if  no  abase  of  dieeretion 
appears.     (Baldwin  t.  Napa  and  Sonoma  Wine  Oompanj,  215.) 

S.  OONFLIOTINO  EvxDXNOX. — ^Where  the  evidenee  waa  sharply  eonflietiug 
upon  material  issues,  the  eourt  did  not  abuse  its  diseretion  in  grant- 
ing a  new  trial  for  insoffieien^  of  the  evidenee.     (Id.) 

8.  Bfxoqiqations  of  Insuitigienct  of  Evxdenob—Agbbkd  State- 
ICKNT— Abssnok  or  Objictiom. — Where  the  speeifleations  of  insof • 
ileieney  of  the  endenee  were  made  in  an  agreed  statement  sub- 
stantially embodying  the  testimony,  and  plainly  pointed  to  the  par- 
tieular  defeet  in  the  proof,  and  no  objection  was  made  thereto, 
though  the  eourt  evidently  passed  upon  the  motion  with  the  agreed 
statement  before  it,  the  speeiAeations  must  be  deemed  suffieient. 
(Michaelson  t.  Fish,  116.) 

4.  ObDKR  BKF08INO  TO  SSTTLB  STATKMSMT  FOB  DkFATJXA  IIT  PBESKNTA- 

noN — Motion  fob  Bsukf— DiscBEnoN. — ^A  motion  for  relief,  un- 
der seetion  473  of  the  Gode  of  Olril  Procedure,  from  an  order 
refusing  to  settle  a  proposed  statement  on  motion  for  new  trial, 
and  diBmiBsing  the  proceedings  for  default  in  presentation  of  tb? 
statement  and  amendments  within  the  time  limited,  is  addressed 
to  the  sound  discretion  of  the  court,  and  where  it  cannot  be  said, 
upon  the  facts  disclosed  by  the  record,  that  the  trial  eourt  abused 
its  discretion  in  denying  the  motion  for  such  relief,  its  order  will 
be  affirmed.     (Murphy  v.  SteQing,  95.) 

5.  NsGLEGT  of  Movmo  PABTY.--Where  it  appears  that  all  the  facts 

upon  which  the  motion  for  relief  was  founded  were  known  to  the 
moving  party  three  weeks  before  the  hearing  of  the  grounds  for 
objection  to  the  settlement  of  the  statement,  and  he  then  put  in 
no  evidenee  to  contradict  the  evidence  of  the  opposite  party  as  to 
his  neglect,  without  any  reason  disclosed  in  the  record  to  present 
such  matters  to  the  eourt  at  that  hearing,  it  cannot  be  said  that 
the  eourt  conmiitted  error  in  denying  the  motion.     (Id.) 

6.  Appeal — Oedeb  GBANTiMa   New   Tbial — Oomfliotino  Evidence.- 

Where  one  of  the  grounds  of  the  motion  for  a  new  trial  was  in- 
sufficiency of  the  evidence  to  justify  the  verdict,  and  the  evidenee 
is  substantially  conflicting,  an  order  granting  a  new  trial  will  not 
be  set  aside.     (Martin  v.  Markarian  and  Company,  687.) 

7.  Beview  of  Obdeb— Gbound  Exfbbssed — Appellate  Ooxtbt  not  Lih 

ited. — In  reviewing  the  order  granting  a  new  trial  this  court  is  not 
limited  to  the  ground  expressed  by  the  trial  judge;  but  the  order 
will  be  sustained  upon  any  tenable  ground  assigned.     (Id.) 

8.  Assumpsit — ^Value    of    Sebvices — Confugtino   Evidence — Obdeb 

Gbanting  New  Tbial. — In  an  action  of  assumpsit  where  the  evi- 
dence was  substantially  conflicting  as  to  the  value  of  the  services 
rendered,  the  trial  court  was  justified  in  granting  a  new  trial  for 
insufficiency  of  the  evidence  to  sustain  the  verdiet  of  the  jury. 
(Perry  v.  J.  Noonan  Loan  Company,  009.) 
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NEW  TBIAL  ((Continued). 
9.  Proposed  Statement — Admission  and  Consent — Reserved  Objeo- 
TioN — Presentation  without  Nones. — ^Where  the  correctness  of 
a  proposed  statement  on  motion  for  new  trial  was  admitted,  and  a 
consent  given  that  it  might  be  settled,  reserving  only  the  right  to 
object  that  the  statement  was  not  presented  in  time,  without  reserv- 
ing any  right  to  be  present  at  the  settlement,  the  right  to  propose 
amendments  to  the  statement  was  waived,  and  the  moving  party 
was  authorized  to  present  the  statement  for  settlement  without 
notice  to  the  other  party.     (Id.) 

30.  Bights  of  Judqe — Showing  of  Objections — Buling  and  Excep- 
tion TO  be  Incorporated  in  Statement. — The  judge  who  settled 
the  statement  was  not  required  to  enter  upon  a  personal  investiga- 
tion of  the  sufficiency  of  the  objection  which  the  opposite  party 
had  ''reserved  the  right"  to  make,  but  was  at  liberty  to  assume 
that  as  he  had  failed  to  specify  any  fact  or  reason  in  support  of 
the  objection,  and  did  not  appear  to  make  it,  it  was  without  founda- 
tion. Any  matter  in  support  of  it,  with  a  ruling  and  exception 
thereupon,  should  have  been  incorporated  by  the  objecting  party 
in  the  statement,  and  made  part  of  the  record.  Any  ruling  upon 
the  objection  cannot  be  deemed  excepted  to,  and  any  matter  of  ob- 
jection outside  of  the  statement  cannot  be  considered.     (Id.) 

11.  Beplevin — Order  Granting  New  Trial  to  Plaintiff — Community 
Property  —  Erroneous  Instruction  —  Batification  of  Wife's 
Acts. — In  an  action  of  replevin  an  order  granting  a  new  trial  to 
the  plaintiff,  after  judgment  for  the  defendants,  will  be  sustained, 
where  it  appears  that  he  claimed  title  to  the  property  as  com- 
munity property,  and  an  erroneous  instruction  was  given  as  to  his 
ratification  of  acts  of  his  wife  with  defendants  inconsistent  with 
his  claim  of  title,  which  omitted  all  question  as  to  the  knowledge 
of  the  plaintiff  in  relation  to  the  tnuisaetion.  (Munroe  v.  Fette, 
333.) 

11.  Issue  as  to  a  Defkhdaitt  Withholding  Possession — Bbcord. — 
Where  the  fact  of  a  particular  defendant  withholding  possession 
fzom  its  further  continuance,  but  also  providing,  as  an  alternative, 
does  not  appear  in  the  bill  of  exceptions,  it  cannot  be  said  that 
the  new  trial  was  improperly  granted  as  to  such  defendant.  (Id.) 
See  Appeal,  8;  Gontraeto,  34-37,  51;  Criminal  Law,  10,  84,  28, 
104;  Negligence,  11,  14. 

NUISANCE. 

1.  Flooding  of  Lands  by  Surface  Water  —  Findings. — ^In  an  action 
for  damages,  and  to  enjoin  the  continuance  of  an  alleged  nuisance, 
in  flooding  of  plaintiff's  lands  by  surface  water,  where  the  ultimate 
finding  for  plaintiff,  sustained  by  the  evidence,  is  that  there  were 
two  or  more  channels  or  waterways  and  that  all  these  were  brought 
together  into  the  channel  complained  of,  the  plaintiff  is  entitled 
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to  recover,  regardless  of  whether  other  immaterial  findings  are  or 
are  not  supported  by  the  evidenee.     (Humphreys  v.  Moulton,  257.) 

2.  Evidence  —  Immaterial  Bulinos. — ^Rulings  upon  evidence  which 
coujrd  have  no  effect  upon  the  result  are  not  material.     (Id.) 

3.  Definiteness  or  Judgment — Abatement  of  Nuisange — Ai/te&na- 
TivE  Provision. — A  judgment  that  the  defendants  abate  the  nuis- 
ance by  removing  the  embankment  or  dike  made  by  them,  and 
filling  up  the  ditch  to  its  former  level,  and  that  they  be  enjoined 
from  its  further  continuance,  but  also  providing,  as  an  alternative, 
that  they  may  make  other  suitable  provision  for  the  care  of  storm 
waters  so  that  no  greater  portion  of  storm  waters  will  flow  on  to 
plaintiff's  lands  than  before  the  defendants  made  the  changes  on 
their  lands,  is  as  definite  as  it  is  practicable  to  make  it.     (Id.) 

4.  Public  Nuisance— Street  Bailway — Abatement  by  Abutter  on 
Highway— Pleading — Insuiticibnt  Comflaimt. — The  complaint  of 
a  private  owner  of  property  abutting  on  a  highway  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  for  the  abatement 
of  a  public  nuisance  consisting  of  a  street  railway  whose  tracks 
are  not  laid  in  the  center  of  the  street,  as  required  by  its  franchise, 
but  are  laid  a  little  more  than  four  feet  from  the  sidewalk  adjacent 
to  plaintiff's  property,  where  it  does  not  show  an  injury  to  the 
plaintiff  different  in  kind  from  that  which  is  suffered  by  every 
other  owner  of  property  on  the  same  side  of  the  street.  (Beynolds 
V.  Presidio  and  Ferris  Railroad  Company,  229.) 

5.  Damages  Caused  by  Nuisance — ^Diminution  in  Bsntal  Value- 

Action  FOR  Compensation. — ^An  averment  that  the  nuisance  has 
damaged  the ' '  rental  value ' '  of  the  plaintiff 's  property  in  a  specified 
sum,  with  a  prayer  for  damages  in  that  sum  as  incidental  to  the 
abatement  thereof,  cannot  help  the  cause  of  action,  nor  constitute 
an  independent  cause  of  action  for  compensation  for  ''taking  or 
damaging  private  property'^  under  the  constitutional  provision 
therefor,  which  must  be  the  subject  of  a  separate  action.     (Id.) 

6.  Action  to  Abate  Nuisanob-— Oapagity  to  Sub — Demubber. — ^In  an 

action  to  abate  a  nuisance  caused  by  obstruction  of  a  public  allqr, 
upon  which  plaintiffs'  property  abuts,  where  there  is  nothing  on  the 
face  of  the  complaint  to  indicate  a  want  of  capacity  of  the  plain- 
tiffs to  sue,  a  demurrer  upon  that  ground  was  properly  ovemiled. 
(Hamiss  v.  Bulpitt,  140.) 

7.  PUBUO    NUISANOB  —  OBSTRUCTION     OF     PUBLEO     AlLST  —  CAUSB    OV 

AcnoN — Special  Injury  to  Plaintiffb. — Though  the  obstruction 
of  a  public  alley  is  a  public  nuisance,  yet  where  the  complaint  of 
the  plaintiffs  to  abate  it  alleges  that  ingress  and  egress  to  and  from 
the  abutting  property  owned  by  plaintiff  to  and  from  the  alley  is 
prevented  l^  the  obstruction  thereof  by  fences  constructed  thereon 
by  the  defendant,  it  states  a  cause  of  action  for  special  injoiy  to 
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a  privata  right  incidental  to  the  plaintiffs'  property,  different  in 
kind  from  that  soatained  by  the  pnblie  at  lar^.     (Id.; 

8.  MonoM  roE  Judghxnt  ttpon  Plsadinos. — A  motion  of  the  defend- 
ant for  judgment  npon  the  pleadings  was  properly  denied  where 
the  eomplaint  states  a  eaose  of  action.     (Id.) 

9.  AyxEicsNT  or  Pubuo  Aumt. — The  ayerment  that  the  strip  of 
groond  obstmeted  was  a  pnblie  alley,  and  had  been  so  used  for 
twenty-fiye  years  as  a  means  of  ingress  and  egress  to  and  from 
plaxntiffs'  property,  Is  a  snflieient  statement  of  fact,  without  an 
ayerment  of  the  maimer  by  whieh  it  became  a  publie  alley.     (Id.) 

10.  AonoN  TO  Abuti  Nuibakob— Judgment— ^toSTs  and  Counskl  Febs 
— SuBSSQUXNT  Ab^tbxbnt. — ^Apfellant  JtmiBDicTioN. — This  court 
has  appdlate  jurisdiction  in  an  action  to  abate  a  nuisance;  and 
where  the  judgment  includes  costs  and  counsel  fees,  and  they  have 
not  been  paid,  the  abatement  of  the  nuisance  in  fact  does  not  sat- 
isfy the  judgment  nor  depriye  this  court  of  appellate  jurisdiction 
oyer  it  to  determine  any  question  inyolved  therein,  including  the 
propriety  of  the  allowance  of  costs  and  counsel  fees,  though  less 
than  three  hundred  dollars  in  amount;  and  a  motion  to  dismiss  such 
appeal  will  be  denied.  (White  v.  Gaffney,  715.) 
See  Streets,  Boads,  and  Highways. 

OFFICE  AND  OFFICERS. 

1.  OmOKBS — NOMIMATION — CONSENT  07  SENATE — OOHIOSSION   ESSEN- 

TIAL TO  APPOINTMENT — ^MANDAMUS. — Where  the  governor  had  nom- 
inated an  officer,  and  the  senate  had  advised  and  consented  to  his 
appointment,  the  appointment  nevertheless  does  not  take  effect  un- 
til a  commission  has  been  issued,  and  where  no  commission  was  is- 
sued by  the  governor  making  the  nomination,  mandamtu  will  not 
Ue  to  compel  a  succeeding  governor  to  issue  the  commission.  (Har- 
rington y.  Pardee,  278.) 

2.  Executive  Act — Discketionaby  Power. — In  issuing  a  commisBion 

to  an  officer,  the  governor  is  performing  an  executive  and  not  a 
ministerial  act,  and  is  acting  under  bis  discretionary  powers,  and 
nay  or  may  not  issue  the  commission,  though  the  senate  has  advised 
and  consented  to  the  appointment.     (Id.) 

See  Counties,  3,  4;  Municipal  Corporations;  Policeman;  Schoohi. 

OBDINANCE. 

1.   TTkymka  COBFUS — ^VtoLATlON  07  COUNTT  ORDINANCE — SUITICIENCT  07 

ComtulznTw — ^A  eomplaint  charging  a  defendant  with  the  violation 
ef  a  county  ordinance  for  selling  liquors  at  retail  without  a  license 
^oes  not  fail  to  state  an  offense  merely  because  it  does  not  set 
forth  the  ordinance  in  full,  but  refers  to  it  by  its  title  and  the  see- 
tions  violated,  and  giyes  the  date  of  its  passage;  and  a  writ  of 
haheoi  oorpuff  will  not  be  granted  on  that  ground.  (Ex  parte 
Okflds,   SO.) 
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2.  Construction  of  Godb — Obdinancb  a  Pbivats  Statdtb — Plbai>- 
INO — Judicial  NoncE^-^A  eoanty  or  mnnieipal  ordinance  is  a 
private  statute  within  the  meaning  of  seetion  96S  of  the  Penal 
Code,  allowing  a  eriminal  pleading  to  refer  to  aneh  statute  by  its 
title  and  the  day  of  its  passage,  and  requiring  the  eoort  to  take 
judJeial  notiee  thereof.     (Id.) 

PARTIES:  See  Pleading,  9;  Sale,  6;  Spediie  Performanee,  8;  Water 
and  Water-Rights,  8. 

PARTNERSHIP. 

1.  Dissolution — Impbopix  Jxn>OMENT  nm  Baulhob  Dns— IvsuT' 
ncnKT  Accounting. — A  judgment  in  favor  of  one  partner  for  9- 
balance  of  aeeounts  of  money  between  the  partners  after  dis- 
solution of  the  partnership  cannot  be  sustained  where  no  account 
appears  to  have  been  taken  of  outstanding  indebtedness  which  the 
firm  might  be  owing  to  any  other  person,  nor  of  any  claims  th9 
firm  may  have  against  any  person,  nor  of  any  firm  assets  other  than 
those  mentioned  in  the  findings,  and  where  there  is  no  statement 
or  finding  that  all  of  the  assets  have  been  odiausted.  (Albery  v 
Geis,  381.) 

2.  IlCPORT    OF    AOOOUNTING — WlNDIMO    UP    OW    PaBTNXBSHIP. — ^An    ac- 

ecounting  of  a  dissolved  partnership  means  that  there  is  to  be  a 
complete  winding  up  of  the  affairs  of  the  partnership.     (Id.) 
See    Judgment,    S;    Pleading,    8. 

PAYMENT.     See  Judgment,  4. 

PLACE  OF  TRIAL.    See  Trost,  t 

PLEADING. 

1.  Action  wor  Bbeach  of  Contkaov — Tarrao  PzxAiniros — ^Inoonsis- 
TFNT  DxFKNSES. — ^lu  an  actlou  for  breach  of  contract,  although  th« 
pleadings  are  verified,  it  is  permissible  for  the  defendant  in  his 
answer  to  deny  the  making  of  the  contract  alleged,  and  in  separate 
defenses  to  admit  its  execution.     (Butler  v.  Delafleld,  387.) 

8.   COlOtAINT     AGAINST     FiBM — ^USI    OF     WOBD     "DlFKNDANTS" — Dl- 

SCEIFTION  IN  Answer  not  Aicbigttous. — ^Where  the  eomplaint  is 
against  copartners  doing  business  under  a  firm  name  and  alleges 
that  defendants  were  such  copartners,  and  thereafter  refers  to 
them  as  "defendants,"  an  answer  describing  them  as  ''defendants" 
is  not  ambiguous,  but  must  be  understood  to  refer  to  their  afleged 
relation  to  each  other  as  copartners.  (Id.) 
8.  Demub&eb  fob  Ambiguity  and  Unckrtaintt — ^Review  upon  Ap- 
peal.— ^The  improper  overruling  of  a  demurrer  for  ambiguity  and 
uncertainty  will  not  work  a  reversal  of  the  judgment  where  it 
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appears  that  tbe  matters  complained  of  by  it  have  not  affected  any 
Bubetantial  right  of  the  demnnant.  An  appealing  plaintiff  is  not 
prejudieed  by  the  oremiling  of  saeh  a  demnrrer  to  nnceitain  denials 
In  the  answer,  where  he  could  not  be  misled  bj  the  denials  and 
offered  no  evidence  to  support  his  eomphiint  or  to  controvert  evi- 
denee  in  support  of  separate  defenses  in  the  answer  as  to  which 
there  was  no  ambiguity.     (Id.) 

4.  AonoN  UPON  KoTx— Ebbob  in  Copy — Amzndicent— Cause  op 
AonoN  NOT  Ohakosd — Statute  of  Limitations. — ^In  an  action 
upon  a  note,  in  wMdi  the  complaint  allied  a  promise  to  pay  the 
plaintiff,  and  set  forth  stock  certificates  attached  thereto,  which 
are  alleged  to  have  been  pledged  to  seenxe  the  payment  of  '  *  said  note 
deHTcred  to  the  plaintiff,''  but  by  a  clerical  error  inserted  the 
name  of  another  payee  in  the  copy  of  the  note,  an  amendment  to 
tbe  complaint  made  four  years  after  the  maturity  of  the  note,  which 
properly  describes  the  note  as  payable  to  plaintiff  and  alleges  that 
it  is  the  same  note  alleged  in  the  original  complaint,  corrects 
the  cause  of  action  therein  defectively  stated,  and  ioes  not  show 
a  new  cause  of  action  barred  by  the  statute  of  limitations.  (Ball 
T.  Lowe,  228.) 

5.  AuNDicENT  or  Complaint  to  Confobm  to  Pboof — Service  and 
Fubtbxb  Heabino  not  Requibed. — Where,  at  the  trial  of  an  ac- 
tion, evidence  is  introduced  which  would  support  an  amendment 
to  the  complaint  germane  to  the  cause  of  action,  the  court  has 
power,  after  submission  of  the  cause,  to  order  immediate  amend- 
ment to  be  made,  so  as  to  conform  to  the  proof,  without  the  neces- 
sity of  service  and  further  hearing.  (Maionchi  v.  Nicholini, 
690.) 

6.  Quieting  Titlb— Statement  op  Facts — ^Equitable  Beliei*.— Al- 
though an  action  to  quiet  title  cannot  be  maintained  by  the  owner 
of  an  equitable  estate  against  the  holder  of  the  legal  title  un- 
der a  complaint  containing  only  the  usual  avennents  coTnmonly 
made  in  such  an  action,  yet  where  the  facts  upon  which  the  plain- 
tiff's claim  is  based  are  alleged,  and  there  is  a  prayer  for  gen- 
eral relief,  the  court  can  grant  any  proper  relief  within  the  limita- 
tions of  section  580  of  the  Code  of  Civil  Procedure.  (De  Leonis  t. 
Hammel,  390.) 

7.  Appropriate  Equitable  Remedies. — Appropriate  remedies,  such  as 
cancellation,  reconveyance,  or  decrees  quieting  title,  or  establishing 
and  enforcing  trusts,  or  determining  the  priorities  of  opposing 
equities  may  be  had  between  proper  parties,  under  our  system, 
whenever  they  are  required  upon  equitable  considerations,  and  are 
justified  by  the  pleadings  and   proof.     (Id.) 

8.  SuppiciENT  Complaint — ^Demurber  Improperly  Sustained. — Where 
the  facts  alleged  in  the  complaint  show  that  plaintiff's  title  is 
paramount  to  any  claims  of  lien  by  the  defendants,  and  that  she 
is  entitled  to  have  her  rights  determined,  and  there  is  no  defect 
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of  neeessaiy  parties  or  uncertainty  as  to  the  faets,  a  dflmanar 
thereto  was  improperly  sustained.  (Id.) 
9.  Pakties. — The  failure  to  join  proper  parties,  not  appearing  to  be 
necessary  parties,  is  not  ground  of  demurrer  for  defeet  of  parties. 
But  if  it  should  appear  at  any  time  during  the  progress  of  the 
cause  that  the  presence  of  other  parties  than  those  named  in  the 
complaint  is  necessary  to  a  complete  determination  of  the  eontro- 
versy,  they  can  be  brought  in.     (Id.) 

10.  XJNCEETAiN  Legal  CtoNCLusiON  from  Faotb. — ^Whcre  the  facts  are 

aUeged  with  certainty,  uncertainty  as  to  legal  conclusions  there- 
from is  not  ground  of  demurrer.     (Id.) 

11.  OONSTRUCTIYE    TEUST — ^D«KD    AS    MOMGAGX — NOTICE    OF   EQIJOTES— 

Statute  of  Limitations — Beuef  fob  Fbaud — ^Inafpuoablb  Peo- 
visiON. — Whether  the  complaint  shows  a  construetiTe  trust  in  the 
legal  title  procured  by  fraud,  or  shows  a  deed  intended  as  a  mort- 
gage, with  notice  of  plaintiff's  equities  to  all  of  the  defendants, 
the  three  years'  limitation  to  an  action  for  relief  on  the  ground 
of  fraud  prescribed  by  subdivision  4  of  section  838  of  the  Code 
of  Civil  Procedure  is  inapplicable.     (Id.) 
12   Motion  fob  Nonsxtit— Gbottnd  not  Specified. — ^A.  motion  for  a 
nonsuit  must  be  held  to  have  been  erroneously  granted  where  the 
record  fails  to  show  any  specified  ground  for  the  motion.     (Id.) 
See  Brokers,  1;  Contracts,  6,  12,  16,  22,  23,  39;  Corporations,  2; 
Divorce,  5;   Eminent  Domain,  3,  4,   6;   Estates  of  Deceased 
Persons,  32;   Fraud;   Garnishment,  3;   Mechanic's  Lien,  Z-^; 
Money  Had  and  Beeeived;  Negligenee,  7;  Negotiable  Instm- 
ments,   1;    Nuisance,   4-9;    Office  and   Officers;    Slander,   1-8; 
Specific  Performance,  1;  Statute  of  limitatioaa,  1;  Surety,  2. 

PLEDGE.    See  Awiignniwit,  i. 

POLICE  COUBT.    See  BaO-Boid. 

POLICEMAN. 

1.  Dubation  or  Ofkob— Bxmotal  st  Apvoonsno  Fowek.— PoBeemen 

appointed  by  the  board  of  police  commiasionerB,  having  no  tenn 
of  office  fixed  by  law,  hold  during  the  pleasure  of  the  appointing 
power  under  section  16  of  article  XX  of  the  constitution;  and 
the  board  of  police  commissioners  may  remove  a  pofieeman  without 
charges,  notice,  or  triaL  (TVrrell  v.  Board  of  PoHee  OommisHfoa- 
ers  of  the  Gitj  and  County  of  San  Francisco,  5.) 

2.  Beinstatement  —  Mandamus  —  Statute    of    Limitationb. — ^Man- 

damus will  not  lie  to  compel  the  reinstatement  of  a  removed  police- 
man; and  an  application  therefor  nine  years  after  the  removal  ii 
barred  by  the  statute  of  limitations.     (Id.) 
See  Statute  of  Lzmxtatiofm,  3-5. 
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PRACTICE. 

1.  JUBGIOENT    BY    DlFAULT — ^VACATION — EXCUSABLE    NBOLBOT — ^DlBCBE- 

TION. — An  order  vacating  a  judgment  suffered  by  default  on  the 
ground  of  the  excusable  neglect  of  the  defendant  is  addressed  to  the 
discretion  of  the  court,  and  will  not  be  disturbed  where  no  abuse  of 
discretion  appears.  The  discretion  of  the  court  is  best  exercised 
when  it  tends  to  bring  about  a  judgment  on  the  merits  of  the  con- 
troversy between  the  parties.  (Pelegrindli  v.  McClond  Biver  Lum- 
ber Company,  593.) 

2.  Plaintots  not  Injubed. — ^Where  a  proper  affidavit  of  merits  was 

shown,  and  an  answer  tendered  with  an  offer  of  a  speedy  trial  on 
the  merits,  and  the  plaintiffs  made  no  claim  that  they  would 
suffer  any  loss  or  injury  by  reason  of  the  setting  aside  of  the 
default,  or  that  they  would  be  deprived  of  any  right  by  an  early 
trial  of  the  cause,  and  the  order  was  made  upon  terms,  the  terms 
must  be  deemed  an  ample  compensation  to  them  for  inconvenience 
and  delay  in  being  put  to  a  second  hearing  of  the  ease.     (Id.) 

3.  Affidavit  upon  Tnfobmation  and  Bilibf. — Though  the  code  au- 

thoriises  allegations  of  a  pleader  to  be  made  upon  information 
and  belief,  an  affidavit  which  is  to  be  used  as  evidence  must  be 
positive  and  direct,  and  facts  purporting  to  be  stated  therein  upon 
information  and  belief  are  not  to  be  considered.     (Id.) 

Bee   Appeal;    Costs;    Execution;    iElndings;    Instructions;   Judg- 
ment; New  Trial;  Pleading;  Statute  of  Limitations. 

PROBATE  LAW.     See  Estates  of  Deceased  PerBou. 

PROHIBITION.    See  Contempt;   Estates  of  Deceased  Persons,  S. 

PROMISSORY  NOTE.    See  Negotiable  Xastruments. 

QUIETINO  TITLE.    See  Easement,  1;   Pleading,  6-lt. 

RAIL£U)AD. 

:..  EjBonoN  of  Pabsenobbs  fbom  Fbxioht-Tbain — ^Bmsiroi— OoNDi- 
noN  of  Passbnoeb — ^Payment  of  Fabb— Dbglabatioks  of  Con- 
DUGTOB. — In  an  action  of  damages  for  the  ejection  of  a  passenger 
from  a  freight-train,  where  the  conductor  and  numerous  witnesses 
testified  that  he  was  drunk,  and  the  plaintiff  denied  it  and  at- 
tributed resulting  injury  to  his  sickness,  and  it  appears  that  . 
then  paid  his  fare  to  the  brakeman,  it  was  prejudicial  error,  without 
legal  foundation  for  impeachment,  to  admit  evidence  of  the  mere 
declarations  of  the  eonduetor  made  on  the  subsequent  day  that 
the  plaintiff  was  not  drunk,  that  he  had  paid  his  fare,  and  that  he 
had  been  put  off  at  a  prior  station  because  he  did  not  intend  to  stop 
at  his  destination.     (Wieland  v.  Southern  Padiic  Company,  343.) 

2.  CUBTOH    AS    TO    PA88EN6BBS    ON    FbEIOHT-TBAINS — RiOHTB    OF    PAS- 

BBHOBB/— A  passenger  having  knowledge  of  the  custom  to  carry 
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passengers  on  freight-trains  between  certain  points  has  a  riglit 
to  assume  its  eontinnance  unless  notified  in  the  usual  manner,  and 
is  not  bound  to  make  speeial  inquiry  or  to  obtain  a  «peeial  permit , 
and  the  railroad  company,  having  knowledge  of  such  custom,  would 
be  liable  to  the  passengor  for  a  violation  of  his  rights,  though  the 
custom  was  in  violation  of  its  rules.     (Id.) 

3.  Suspension  of  Bioht — Notice  to  Passengxbs — Custom  as  -yy 
Stoppage  op  Fbeight-Train. — The  mere  fact  that  passengers  were 
carried  on  the  freight-train  did  not  confer  upon  plaintiff  an  abso- 
lute right  of  transportation.  The  company  could  suspend  or  de- 
termine the  permissive  use;  and  notice  to  passengers;  given  at  the 
starting  station,  of  such  suspension,  or  then  given  under  a  custom 

.  not  to  stop  at  plaintiff's  station  because  handling  of  freight  there 
was  not  required,  if  heard  by  plaintiff,  made  it  his  duty  to  leave 
the  train,  and  he  could  be  lawfully  ejected  at  an  intermediate 
station  if  he  remained  upon  the  train  in  violation  of  such  notice. 
(Id.) 

4.  PayIONT    of    FABE    to    BlfcAKBMAN — ^BUBDEN    OP    PBOOP — WaHT    OF 

Authority — Erbor  in  Refusing  Instruction. — ^A  brakeman  upon 
a  freight- train  is  not  usually  authorized  to  receive  payment  of 
fare;  and  the  burden  of  proof  is  on  the  passenger  paying  fare  to 
him  to  show  that  he  was  authorized  to  receive  it,  or  that  it  was 
paid  to  the  eonduetor;  and  in  the  absence  of  such  proof,  and  upon 
proof  of  the  brakeman 's  want  of  authority,  it  was  error  to  refuse 
an  instruction  based  upon  such  want  of  authority.  (Id.) 
See  Negligence,  8-10,  13-25;   Streets,  Boads,  and  Highways. 

RES  JUDICATA.     See  Execution,  1. 

ROBBERY.    See  Criminal  Law,  113-115. 

SALE. 

1.  SAI.B  op  Hat — Pubohase  by  Ownbb  or  Laud  from  Cboppkb— Db- 

UVERY    AND    CHAKOE    OF    POSSESSION — ^ATTAGHHENT — SUPPORT    OF 

Findings. — ^In  an  action  involving  the  title  to  hay  sold  by  a  cropper 
to  the  owner  of  the  land,  and  the  validity  of  an  attachment  against 
the  cropper,  where  the  court  found  in  favor  of  the  plaintiff,  and  that 
there  was  an  actual  delivery  and  contiimous  change  of  possession 
prior  to  the  attachment,  all  conflict  in  the  evidence  must  be  re- 
solved in  favor  of  the  action  of  the  trial  court,  and  the  findings 
are  sufficiently  supported  by  evidence  tending  to  show  that  aside 
from  plaintiff's  interest  in  the  hay  as  owner  of  the  land,  he  in 
good  faith  purchased  the  cropper's  interest  for  full  value,  and  that 
after  the  sale  the  hay  was  under  his  exclusive  dominion  and  con- 
trol by  his  own  agent  on  the  land.     (Castle  v.  Sibley,  648.) 

2.  Sale  op  Stoox-Yabd  by  Assionxb  of  Insolvent — ^Dispute  as  to 
Fixtures — Oomfromise — Conveyance  —  Reottals  —  Steel     Rails 
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NOT  Included.^ — ^Where  the  assignee  of  an  insolvent  corporation  sold 
its  stoek-yard  with  all  buildings,  stmetures,  tracks,  and  appurten- 
ances, and  where,  upon  a  dispute  as  to  whether  certain  articles  were 
''personal  property  not  sold,"  or  were  "fixtures,"  a  compromise 
was  allowed  pursuant  to  a  stipulation  referring  it  to  the  court, 
whieh  permitted  an  admission  in  the  eonyeyance  that  all  property 
in  and  about  the  premises  shall  pass  as  fixtures  with  the  realty; 
h^d,  that  a  conveyanee  reciting  a  sale  of  "all  property  used  in 
eonnection  with"  the  stoek-yard  company,  and  an  agreement  that 
an  "personal  property  in  and  about  the  buildings  is  to  be  con- 
sidered as  fixtures,"  did  not  pass  sixty  tons  of  steel  rails  not  on  the 
premises,  and  far  remoTcd  from  any  buildings  or  tracks,  of  the 
existence  of  which  the  assignee  was  ignorant,  and  which  were  not 
included  in  the  stipulation  referring  the  dispute,  and  were  listed 
for  taxation  by  the  vendee  as  "old  iron."  (Alper  v.  Tormey,  684.) 
8.  Sale  or  Hat — ^Estihatkd  Tonnaob — AonoN  for  Excess  or  Money 
Paid — Burden  op  Peoop. — In  an  action  to  recover  an  alleged  excess 
of  money  paid  for  hay  sold,  under  an  alleged  agreement  between 
the  parties  to  adjust  any  excess  or  deficiency  of  tonnage  at  a 
fixed  price  per  ton,  paid  upon  an  estimated  amount,  the  burden 
is  upon  the  plaintiffs  to  show  that  under  the  contract  alleged  in 
the  complaint  there  was  a  defieieney  in  the  estimated  quantity 
paid  for.     (Reed  v.  McDonald,   458.) 

4.  Mode  op  Measuring  Tonnage — cyRAL  Modipioation  op  Written 
OoNTRAGT — Exclusion  op  Original. — ^Where  the  plaintiffs  relied 
upon  an  oral  modification  of  a  written  contract  as  to  the  mode  of 
measnring  the  tonnage  of  the  hay  sold,  and  had  offered  the  written 
contract,  and  had  withdrawn  it  before  ruling  upon  objection  of 
defendant  as  to  variance,  such  objection  cannot  be  considered; 
but  it  was  prejudicial  error  subsequently  to  exclude  the  written 
contract  when  offered  by  defendant  to  show  its  stipulations  as  to 
such  mode.  In  the  abfienee  of  the  original  contract  the  oral  modi- 
fication  thereof  could  not  be  satisfactorily  determined.     (Id.) 

5.  Sale  op  Part  of  Hat  Deijvered — Parties. — Purchasers  from  the 
plaintiffs  of  part  of  the  hay  delivered  are  not  necessary  parties  to 
the  action  to  recover  the  excess  of  the  money  alleged  to  have  been 
paid  by  plaintiffs  to  defendant  upon  his  sale  to  plaintiffs.     (Id.) 

6.  Bale  op  Engine — Breach  op  Warranty — Measure  op  Damages. — 

Where  an  engine  was  sold  upon  warranty  of  its  fitness  for  use  in 
running  machinery,  the  measure  of  damages  for  a  breach  thereof 
is  the  excess  of  value  which  it  would  have  had  at  the  time  to  which 
the  warranty  referred,  if  it  had  been  complied  with,  over  its  actual 
value  at  that  time,  tojjether  with  a  fair  compensation  for  the  loss 
incurred  by  an  effort  in  good  faith  to  use  it.  (Erie  City  Iron 
Works  V.  Tatum,  286.) 
T.  Consequential  Damages — Reasonable  Contemplation  op  Pab- 
B. — Consequential  damages  are  recoverable  in  such  case  only  In 
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80  far  as  from  the  eireumstanees  of  the  particular  ease  they  maj 
be  reasonably  supposed  to  have  been  contemplated  by  the  partiaB 
when  making  the  contract  as  the  probable  resnlt  of  a  breach.     (Id.) 

8.  Resale  op  Engine  upon  Wasranty—^Dklay  in  Payment  by  Poe- 

CHASERS     TO     SUBVENDEES— OOSTS     OP     SUIT— ATTOENETS  '     FEES.— 

Where  the  engine  was  resold  by  the  purchasers  upon  a  like  warranty, 
the  delay  of  the  purchasers  to  pay  for  the  breach  to  their  sub- 
vendees  cannot  be  reasonably  supposed  to  have  been  contemplated 
by  the  parties  to  the  original  sale,  and  the  costs  of  a  suit  of  which 
the  original  vendor  had  no  notice,  and  attorneys'  fees  paid  therein 
to  defend  against  the  rewarranty,  are  not  recoverable  against  the 
original  vendor  upon  its  warranty.     (Id.) 

9.  OoMPBOMiSE  OP  Damages — Interest  not  Beoovebable  on  Sum 
Paid. — Where  the  purchasers  compromised  the  damages  with  their 
subvendees,  they  cannot  recover  any  interest  on  the  principal  sum 
paid  against  their  original  vendor,  in  an  action  in  which  breach  of 
its  warranty  is  involved.     (Id.) 

10.  Depects  not  Waived  bt  Betention  of  Engine— Bbmxdibs  op  Pub^ 
chasers — ^Rescission — Action — Counterclaim. — ^Defects  in  the  en- 
gine which  constituted  the  breach  of  warranty  were  not  waived 
by  retention  of  the  engine.  The  purchasers  had  the  option  either  to 
return  the  engine  and  rescind  the  contract,  or  retain  it  and  sue  for 
damages  for  the  breach,  or  may  counterclaim  the  damages  in  an 
action  for  the  purchase  money.     (Id.) 

11.  Credit  por  Repairs — Future  Damages  not  Waived. — ^A  credit 
given  for  repairs  by  inserting  a  new  governor  in  the  engine,  which 
it  was  supposed  would  remedy  the  defects,  but  which  failed  to  do 
so,  does  not  constitute  a  waiver  of  future  damages,  or  of  expense 
incurred  in  the  continued  use  of  the  engine,  for  which  the  original 
vendor  is  liable.  Such  credit  was  in  effect  a  payment  which  the 
vendor  was  bound  to  make.     (Id.) 

12.  Delay  in  Presenting  Claim — Exclusive  Right  op  Pubchasebs— 

Estoppel. — ^The  delay  in  presenting  the  daim  for  damages  for 
breach  of  warranty,  in  addition  to  the  credit  for  repairs,  cannot 
constitute  an  estoppel  to  claim  further  damages  for  breach  in  view 
of  the  relations  of  the  parties  and  that  the  purchasers  had  the 
exclusive  right  to  handle  on  this  coast  articles  manufactured  by  the 
vendor,  and  were  charged  with  the  duty  to  advance  its  sales  and 
trade  on  this  coast.     (Id.) 

13.  Unwarranted  Refusal  to  Accept — Tendsbw — Under  a  written 
contract  for  the  sale  and  purchase  of  five  cartoada  of  prunes,  to 
be  paid  for  on  delivery,  the  unwarranted  refusal  of  the  purchaser 
to  accept  the  remainder  after  receiving  the  first  carload,  and  the 
non-acceptance  of  a  written  offer  to  deliver  the  remainder  within 
the  time  agreed,  was  equivalent  to  an  actual  production  and  tender 
of  the  property  by  the  vendor.  (Levis  v.  Royal  Packing  and 
Drying  Company,  241.) 
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K  AonoN  VOB  Bbkach^-Loss  on  Besalb — Mbasurb  of  Damages — 
BxoBSASS  IN  Mabkxt  Yalux. — In  an  action  for  breach  of  the 
contract  to  buy  the  remainder  of  the  prtinesy  where  it  appears  that 
after  the  rejection  and  refusal  to  accept  them,  and  during  the 
time  for  deliyery,  the  price  declined,  and  plaintiff  promptly  resold 
the  prunes,  boxed  as  originally  directed  by  defendant,  to  other 
purchasers,  at  the  identical  market  where  deliyery  was  required, 
such  resale  was  m  the  line  of  the  plaintiff's  duty  under  section 
8811  of  the  Civil  Code,  and  the  measure  of  damages  is  the  de- 
crease in  the  market  value  so  ascertained.     (Id.) 

15.  TJNAHBIGUOTTS    OONTRAOT— EXFLANATOBT   TSSTIHONT. — The   Contract 

being  unambiguous,  there  was  no  error  in  rejecting  testimony  ex- 
planatory thereof.     (Id.) 

8GH0QL& 

1.  Schools  Law— Txkdbb  or  Teaohsbs — Spxcial  Citt  CEaimoATES. — 
The  holders  of  special  city  certificates  specified  in  the  last  sentence 
of  section  1793  of  the  Political  Code  are  not  within  the  protection 
of  the  tenure  of  office  clause  provided  for  in  the  first  part  of  that 
section  in  favor  of  the  holders  of  city  certificates  in  general.  The 
holder  of  a  special  city  certificate  as  teacher  of  industrial  drawing 
may  be  dismissed  without  cause.  (Bradley  v.  Board  of  Education 
of  the  City  and  County  of  San  Francisco,  212.) 

8.  School  Law — San  Fbanciboo  Chabtek— Poweb  of  Boabd  ov  Edu- 

OATION    TO   DBTEBinNE   CHABOSS    AGAINST   TEACHER. — The  board    of 

education  of  the  city  and  county  of  San  Francisco  has  power  to 
hear  and  determine  charges  made  in  writing  by  citizens  against 
a  teacher  employed  by  the  board,  notwithstanding  the  provision 
in  the  charter  that  the  superintendent  must  prefer  charges  after 
investigation.  The  charter  is  controlled  by  the  general  school  law 
in  so  far  as  they  are  inconsistent;  but  the  general  power  given  oj 
the  charter  to  the  board  of  education  to  investigate  charges  is  in 
harmony  with  the  school  law,  and  is  broad  enough  to  include  any 
charges  for  which  a  teacher  may  be  removed.  (McKenzie  v.  Board 
cf  Education,  406.) 

8.   SUPEBINTENDENT      A      COUNTT      OlTICBB^-DUTIES      NOT      FtxED      BY 

Ghabtbl — The  superintendent  of  schools  of  the  city  and  county 
cf  San  Frandsco  is  a  county  officer  whoee  duties  are  prescribed 
by  section  1548  of  the  Political  Code,  and  the  charter  of  the  city 
and  county  cannot  impose  duties  upon  him  as  such  county  officer. 
(Id.) 

4,  MANDAinTS — ^BBSTORATIDN    or    DiSiaSSBD    TBACHEB — rNVESTIOATION 

or  CHABOfBS — Case  ArriBMXD* — ^A  writ  of  mandate  will  not  lie  to 
compel  the  restoration  of  a  teacher  dismissed  upon  written  char(;es 
Boade  by  citizens  after  investigation  thereof  by  the  board  of  ednca- 
without   charges   preferred   by   the   county   superintendent    of 
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schools.  (The  ease  of  MoKeneie  v.  Board  of  Education,  etc.  et  al., 
atUe,  p.  406,  applied  and  affirmed.)  (MeKenzie  ▼.  Board  of  Bdn- 
eation,  410.) 

SLANDER. 

1.   CHABGB  01*  MUBDSB — ^WOBDS  ACTIOMABLB  PSB  BS — ^PBCSUlfPTIOM  07 

MALIC2B. — A  complaint  alleging  that  the  defendant  spoke  of  and 
eoneeming  plaintiff  in  the  presence  of  a  person  named  and  diyere 
other  persons  words  importing  that  defendant  has  proof  that  the 
plaintiff  was  gailtj  of  the  murder  of  a  person  named,  states  words 
that  are  actionable  per  ee,  and  if  false  thej  are  presumed  to  have 
been  spoken  with  maUee.     (Haub  v.  Friermuth,  556.) 

8.  Allegata  and  Probata.— The  words  spoken  must  be  set  out  in  the 
complaint,  that  the  defendant  may  have  notice  of  the  particular 
charge  which  he  is  required  to  answer;  and  the  words  proved  to  have 
been  spoken,  though  thej  need  not  correspond  with  precision  to  the 
identical  words  set  forth,  must  be  in  substance  the  same,  or  have 
substantially  the  same  meaning,  and  enough  of  them  must  be  prove<l 
to  sustain  his  cause  of  action.  The  allegata  and  probata  must 
substantially  correspond,  and  plaintiff  is  not  entitled  to  recover 
upon  proof  of  words  not  set  forth,  or  upon  a  failure  to  prove  the 
slanderous  words  alleged  in  the  complaint.     (Id.) 

8.  Gbavamin  or  Cause  ot  Action — Failure  op  Proof. — Where,  not- 
withstanding the  use  of  other  words  in  the  complaint  which  are  not 
slanderous  per  se,  the  gravamen  of  the  cause  of  action  is  that  de- 
fendant had  proof  that  plaintiff  was  guilty  of  the  murder  of  the 
person  named,  proof  that  defendant  had  spoken  the  other  words 
and  that  his  words  did  not  contain  any  direct  charge  of  killing  or 
murder,  and  that  he  used  other  expressions  not  corresponding  with 
the  words  spoken  in  the  complaint,  and  not  containing  such  direct 
charge,  is  insufficient  to  authorize  a  recovery.     (Id.) 

4.  Words  not  Actionable  Per  Se — Opening  Letter  Addressed  to 
Defendant — Crime  not  Iicputed. — A  charge  by  the  defendant 
that  the  plaintiff  had  opened  a  letter  addressed  to  the  defendant 
from  his  attorney,  without  stating  that  it  was  done  without  au- 
thority and  willfully,  is  not  actionable  per  se  as  imputing  a  crime. 
(Greene  v.  Murdock,  136.) 

5.  Complaint  not  Proved — Nonsuit. — ^Where  the  complaint  alleged 
that  the  words  spoken  were  understood  by  those  who  heard  them  as 
imputing  a  crime,  and  the  answer  admitted  the  words  spoken  and 
alleged  their  truth,  but  denied  all  the  other  allegations  of  the  com> 
plaint,  and  the  plaintiff  rested  with  mere  proof  of  the  defendant's 
property,  a  nonsuit  should  have  been  granted.     (Id.) 

6.  Immaterial  Error  in  Instructions. — Where,  under  the  pleadings 
and  the  evidence,  the  plaintiff  was  not  entitled  to  a  verdict,  he  !■ 
not  prejudiced  by  erroneous  instructions  to  the  jury.     (Id.) 
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SPECIFIC  PBBFOBMANCE. 
1.  SPEcmc  Pkbtobicanoe — Contbact  for  Tbansfkb  of  8tock,  Books, 

AMD  PAFXB8 — OONTBOL  OF  MiKINO  COBPORATION — ^PLEADING — ^INADE- 
QUATE BxiocDY  AT  IiAW. — In  an  aetion  for  the  speeifie  perf oraoanee 
of  a  eontiaet  alleged  to  have  been  fnllj  performed  on  plaintiff's 
party  to  transfer  a  certain  nnmber  of  shares  of  stoek,  and  to  turn 
oyer  the  books,  papers,  seals,  and  eertifieates  of  a  mining  corporation, 
so  as  to  insure  to  plaintiff  the  majority  of  the  stoek  and  the  eon- 
trol  of  the  eorpoxation,  averments  in  the  eomplaint  that  the  stock, 
books,  papers,  etc.,  have  no  specific  or  certain  market  value,  but 
would  be  of  great  value  to  plaintiff,  and  that  the  retention  thereof 
l^  the  defendant  and  his  refusal  to  perform  the  contract  will 
work  irreparable  injury  to  plaintiff,  and  that  it  will  be  difficult  to 
do  justice  to  plaintiff  by  an  award  of  peenniaiy  damages,  are  suffi- 
cient to  show  that  plaintiff  has  no  adequate  remedy  at  law,  and  a 
demurrer  to  the  eomplaint  was  properly  overruled.  (Sherwood  ▼. 
Wallin,  632.) 
8.  Pasties — CoRPORAnoif. — The  mining  corporation  is  not  a  necessary 
party  to  such  action  for  specific  performance.     (Id.) 

8.   SUBBENDSB  OF    NUMBXBED   CXBTIFICATE — ISSUANCE   OF    NeW    SfaEBS 

TO  Defendant — ^Identity  not  Affected. — Where  it  was  agreed 
that  a  certain  numbered  certificate  held  by  the  defendant  should  be 
surrendered,  and  the  agreed  shares  issued  to  plaintiff  and  the  re- 
mainder to  defendant,  and  upon  surrender  thereof  the  whole  number 
of  shares  were  issued  to  the  defendant,  which  he  retained,  and,  upon 
perfecting  his  appeal,  deposited  with  the  clerk,  the  change  in  the 
number  of  the  certificate  does  not  affect  the  identity  of  the  stock 
affected  by  the  agreement.     (Id.) 

4.  Form  of  Finding. — ^A  finding  that  defendant  has  not  surrendered 
the  agreed  numbered  certificate  to  the  secretary  of  the  company,  so 
that  a  specified  number  of  shares  should  be  issued  to  the  defendant, 
and  the  remainder  to  the  plaintiff,  is  not  untrue  as  to  the  substantive 
matter  found.     (Id.) 

5.  Immateeial  Ebrob  in  Fosm  of  JuDoiCENT. — There  was  no  substan- 
tial error  in  the  form  of  the  judgment  in  requiring  the  original  num- 
bered certificate  to  be  surrendered  for  cancellation,  and  that  the 
plaintiff  receive  the  specified  number  of  shares  thereof,  and  that 
the  defendant  take  the  remainder.  The  real  thing  ordered  is  the 
transfer  of  the  specified  number  of  shares  to  plaintiff,  and  such 
transfer  would  be  a  sufficient  compliance  with  the  judgment  to  en- 
title defendant  to  a  satisfaction  thereof.     (Id.) 

STATED  ACCOUNT.     See  Contracts,  20. 

STATUTE  OF  FBAUDS.    Bee  Contiaets,  28,  45,  48. 

STATUTE  OF  LIMITIATIONS. 

1.  AcnoN  UPON  Note  and  Absolute  Pbokises — Buuno  upon  Appeal 
— Amended  Complaint — Conditional  Pbomises — New   Caus;:   ur 
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STATUTE  OF  LIMITATIONS  (Contiimed). 

Action. — Where  the  origisa]  eomplamt  declared  upon  a  note  and 
upon  absolnte  promisee  to  paj  the  same,  to  take  it  ont  of  the  bar 
of  the  statute,  and  upon  a  former  appeal  it  was  held  that  evidence 
of  conditional  promises  did  not  support  the  complaint,  an  amended 
complaint  setting  up  conditional  promises  in  haee  verba  must  be 
held  to  state  a  new  cause  of  action,  upon  which  the  statute  of  limi- 
tations runs  to  the  date  of  its  filing,  and  if  then  barred,  a  finding 
to  the  contrary  cannot  be  sustained.     (Bogers  t.  Byers,  284.) 

2.  Pbomissost  None — ^Installments. — ^Where  a  promissory  note  is 
payable  in  monthly  installments,  the  statute  of  limitatiomi  begins 
to  run  against  each  installment  from  the  tune  when  an  action  ndght 
have  been  brought  upon  it.     (Biasdl  ▼.  Forbes,  606.) 

3.  Mandaicus — ^Reinstatement  of  Poucbman  Dismissed. — ^An  ap- 
plication for  a  writ  of  mandate  to  compel  the  police  commissioners 
of  the  city  and  county  of  San  Francisco  to  reinstate  a  patrolman 
of  the  police  force  dismissed  by  them  nearly  nine  years  prior  to 
the  application  is  barred  by  subdivision  1  of  section  338  and  section 
843  of  the  Code  of  Civil  Procedure.  (Dodge  ▼.  Board  of  Police 
Commissioners,   608.) 

4.  Police   Pension   Fund — Teust — Claim   op   Widow — Rttnnino   or 

Statute  op  Limitations. — The  pob'ce  pension  fund  authorized  by 
the  act  of  March  4,  1889,  is  not  characterized  in  any  of  the  pro- 
visions for  its  creation  or  management  with  the  elements  of  a 
trust;  and  the  statute  of  limitations  begins  to  run  against  the 
claim  of  a  widow  of  a  deceased  police  officer  from  the  date  of  his 
death,  and  where  she  failed  for  more  than  five  years  thereafter  to 
present  her  claim  it  is  barred  by  the  statute  of  limitations.  (Nichols 
V.  Board  of  Police  Pension  Fund  Commissioners,  404.) 

5.  Time   por   Presentation   op   Claim. — ^It   is   not   an   unreasonable 

inference  from  the  provision  of  section  14  of  the  act  that  on  the 
last  day  of  June  of  each  year  all  surplus  of  said  fund  exceeding 
the  average  amount  per  year  paid  out  on  account  thereof  during 
the  three  years  next  preceding  should  be  transferred  to  and  become 
part  of  the  general  fund  of  the  dty  and  county  and  "no  longer 
under  the  control  of  the  board  or  subject  to  its  order,''  that  it  was 
the  intention  of  the  legislature  that  all  claims  against  the  fund 
should  be  presented  within  one  year  after  the  right  to  receive  such 
payment  had  accrued.  (Id.) 
See  Corporations;  Estates  of  Deceased  Persons,  13;  Findings,  8; 
InsTirance,  5,  6;  Pleading,  4,  11;  Policeman,  2;  Surety,  1. 

STREET  ASSESSMENTS. 

1.  Street  Improvement — Presentatiom  op  Resolutions  to  Mato»— 
Freeholders'  Chartee^Statute  Inafpucabub. — ^Where  the  free- 
Jaolders'  charter  of  a  city  does  not  require  resolutions  to  be  presented 
to  the  mayor,  a  resolution  of  intention  to  improve  a  street  and  the 
resolution  ordering  the  work  done  under  such  charter  need  not  be 
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presented  to  the  mayor  for  his  approval.  The  aet  of  Mareh  27, 
1897,  requiring  resolutions  to  be  presented  to  the  major,  has  no 
application  to  a  city  working  under  a  freeholders'  eharter.  (Saera- 
mento  Pftving  Company  t.  Anderson,  678.) 

2.  Estimate  of  Street  Wobk  upon  Ybooman  Aot. — ^The  Vrooman 
Act  does  not  appear  to  require  an  estimate  of  street  work  before 
passing  the  resolution  of  intention  unless  the  munieipal  board 
should  be  desirous  of  issuing  serial  bonds  for  the  work,  or  to  plaee 
the  work  in  a  distriet.     (Id.) 

3.  Posting  of  Notioes — Object  and  Extent  of  Bbqttibbment. — The 

object  of  the  statute  requiring  the  street  superintendent  to  post 
notice  of  the  passage  of  the  resolution  of  intention  "along  the  line 
of  said  contemplated  work  or  improvement''  is  to  give  the  persons 
interested  a  chance  to  know  what  is  intended,  so  they  can  appear 
and  state  any  objections  they  may  have.  It  is  sufficient  that  the 
notices  are  posted  as  required  along  the  entire  line  of  the  con- 
templated work;  but  it  is  not  necessary  to  post  any  notice  in  a 
block  not  mentioned  in  the  resolution,  upon  which  no  work  is  to 
be  done  and  no  part  of  which  can  be  assessed  for  the  work  proposed. 
(Id.) 

4.  Sepabate  Parts  of  Stbbet — SingXaE  CX)ntraot. — The  ttd  that  the 
work  is  to  be  done  upon  separate  parts  of  the  same  street,  omitting 
a  block  therein,  does  not  preclude  the  letting  of  the  work  by  a 
single  contract  where  the  work  is  not  of  a  different  character  on 
any  part  of  such  street.     (Id.) 

6.  Oonstitutionalitt  of  Vrooman  Act — ^Passage  of  CJonstitdtional 
Amendment. — The  Vrooman  Act  is  constitutional  under  the  amend- 
ment of  section  19  of  article  XI,  proposed  by  the  legislature  in 
1883  and  properly  submitted  to  the  people  at  the  general  election 
in  1884  as  constitutional  amendment  No.  1.  The  bill  proposing 
that  amendment,  with  its  indorsements,  shows  that  it  was  properly 
enrolled,  authenticated,  and  deposited  with  the  secretary  of  state 
as  having  been  passed  by  the  legislature;  and  the  journal  cannot  be 
looked  to  to  rebut  or  set  aside  the  presumption  thus  laised  that  it 
was  properly  passed.  (Id.) 
See  Judgment,  6. 

STREETS,  ROADS,  AND  HIGHWAYS. 

1.  Streets — ^Rioht  of  Access — Constitxttional  Law. — The  right  of 
the  owner  of  land  abutting  on  a  city  street  to  access  over  it  to  and 
from  his  premises  is  itself  a  right  of  property  of  which,  under 
article  I,  section  14,  of  the  constitution,  he  cannot  be  deprived 
without  compensation.  (Coats  v.  Atchison,  Topeka,  and  Santa  Fe 
Railway  Company,  441.) 

2.  Railroads — ^Use  of  Street — Municipal  Ck)RPORATiONS — ^Measttbb 
of  Damages. — ^A  railroad  company,  although  it  may  have  a  license 
from  the  municipal  authorities  to  use  a  street  for  its  railroad 
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purposes,  is  liable  to  an  abutting  landowner  for  injuries  inflicted  on 
him  by  sueh  use  in  being  deprived  of  access  over  the  street  to  and 
from  his  premises;  and  in  an  action  by  the  landowner  to  recoTer 
for  the  injuries  so  inflicted  the  meaauze  of  damages  is  the  amount, 
which  win  compensate  him  for  all  the  detriment  proximately  caused 
by  such  use.  (Id.) 
3.  Abatement  or  Nthsange — Demand. — Under  section  3483  of  the 
Civil  Code  the  abutting  landowner  may  maintain  an  action  against 
the  railroad  to  recover  the  damages  sustained  by  him  in  being 
deprived  of  access  to  his  premises  without  making  a  demand  on  the 
railroad  for  the  abatement  of  the  nuisance  causing  the  damages. 
(Id.) 
See  Eminent  Domain,  3-lB;  Nuisance,  4-9. 

SUBBOOATION.    See  Insurance,  7. 

SUMMONS.    See  Mortgage,  2^;  Unlawfnl  Detainer.  1. 

SUBETT. 

1.  Joint  Note — Paymxnt  ft  Subxtt — Obligation  Extinouishb) — 
Remedy  against  pRiNciPAii — Statute  of  Limitations. — In  this 
state  one  who  signs  a  joint  note  as  co-maker,  but  designating  him- 
self as  surety,  and  who  pays  the  note,  thereby  extinguishes  its  ob- 
ligation, and  his  sole  remedy  against  the  principal  maker  is  upon 
the  implied  obligation  of  the  principal  to  reimburse  him,  which  is 
barred  in  two  years  after  such  payment.     (Crystal  v.  Hutton,  251.) 

2.  Improper  Action  upon  Note — Assignment  by  Holder— Plead- 
ing— OwNER5?Hip — Conclusion  of  Law — ^Demurrer. — The  surety 
in  such  case  cannot  maintain  an  action  upon  the  note  by  taking  an 
assignment  thereof  from  the  holder  after  its  extinguishment  by 
payment;  and  a  complaint  by  the  surety  on  the  note  setting  forth 
the  facts  shows  on  its  face  that  the  note  is  functus  oficio.  The 
averment  of  ownership  of  the  note  is  of  a  conduaion  of  law,  and 
a  demurrer  to  the  complaint  was  properly  sustained.     (Id.) 

SWAMP  AND  OVEBPLOWBD  LANDS. 

\.  State  Swamp  Lands—Contest  of  Bi0Ht  to  Pubchabe— Inmevm* 
noN  BY  Settuel — ^Upon  a  contest  of  the  right  to  purchase  state 
swamp  land,  one  not  a  party  to  the  action,  who  was  for  a  year  pre- 
vious to  the  time  of  his  application  to  purchase  a  settler  on  the  land, 
which  he  claims  to  be  fit  for  cultivation,  might  intervene  before 
judgment,  under  the  provisions  of  section  387  of  the  Code  of 
CSvil  Procedure,  but  not  after  judgment.  (Smith  v.  Boberta,  148.) 
2.  Motion  to  Set  Aside  Judgmxnt  for  Intervention — Constbuotioh 
OF  Code. — ^Under  section  478  of  the  Code  of  Civil  Procedure  only 
a  party  to  the  action  or  his  legal  representative  can  move  to  set 
aaide  a  judgment  taken  against  him  throu|^  his  mistake^  inad- 
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vertenee,  mirprise,  or  excusable  neglect;  and  that  section  doea  not 
authorize  a  motion  thereunder  hj  one  who  failed  to  intervene 
before  judgment  to  obtain  the  right  of  intervention  after  judgment 
to  test  his  right  to  the  land  in  eontroTersj.     (Id.) 

t.  Neglect  of  SEmJca— Knowledge  oy  Aovbsb  Olaiics. — Where 
it  appears  that  before  the  commencement  of  the  action  the  settler 
knew  that  there  were  other  claimants  of  the  land,  and  bad  been 
notified  by  the  surrexor-general  of  the  reference  to  their  claims 
for  contest,  it  waa  his  dutj  to  look  after  his  rights  hy  intervention 
pending  the  action.     (Id.) 

TAXATION.    Bee  Estates  of  Deceased  Persona,  7;  Mortgage,  6;  Mu- 
nicipal Oorporationa,  6^  7. 

TOBT.    See  OonTcniony  i. 

TBIJ8T. 

1.  Action  to  Enforce  Teust  in  Land — ^VENxrB— Incidental  Acoount- 
INO. — An  action  having  as  its  sole  object  to  establish  and  enforce  a 
trust  in  land,  in  which  an  accounting  aaked  is  merely  incidental 
to  the  action  and  which  necessarilj  involves  the  determination  of 
the  amoimt  due  from  plaintiff  under  the  contract  recognizing  the 
trust,  to  be  paid  as  a  condition  of  relief,  is  a  local  action,  to  be 
tried  where  the  land  is  situated;  and  the  prayer  for  such  accounting 
does  not  entitle  the  defendants  to  a  change  of  the  place  of  trial 
to  the  place  of  their  residence.     (Hannah  v.  Oantj,  225.) 

8.  AcnoN  TO  Enforce  Trust—Judgment  Protecting  Mortgagee  — 
Affirmance  upon  Appeal. — ^Where  land  was  conveyed  to  one  de- 
fendant in  trust  for  the  benefit  of  plaintiff  and  another  defendant, 
and  in  the  judgment  rendered  in  an  action  to  enforce  the  trust  the 
holder  of  a  mortgage  which  was  executed  by  the  trustee  with  the 
consent  of  all  parties  interested  is  fully  protected,  and  has  no  right 
to  complain  of  the  judgment,  it  will  be  affirmed  upon  appeal  taken 
by  such  holder  therefrom.     (Hentig  v.  Williams,  454.) 

S.  Ebror  in  Judgment — ^Fraudulent  Satibfaotion  of  Judgment — 
la»  upon  Trust  Land — ^Reinstatement  in  Equtft— Mortoage 
Et  Trustee  for  Bkdemption^ — ^Where  there  was  a  judgment-lien 
upon  the  trust  land  which  bound  plaintiff 's  interest,  and  satisfaction 
was  fraudulently  entered  by  the  defendant  beneficiary  without  pay- 
ment in  fact,  and  the  lien  was  reinstated  in  equity  in  suit  against 
the  trustee,  who  borrowed  money  upon  mortgage  to  redeem  from 
the  Hen,  the  judgment  in  equity  against  the  trustee  is  binding 
upon  the  plaintiff  beneficiary,  and  the  money  raised  and  paid  by 
the  trustee  was  expended  for  the  common  benefit  of  both  bene- 
fieiaries;  and  it  was  error  not  to  hold  the  interest  of  plaintiff 
subject  to  the  reimbursement  of  half  the  sum  expended  by  the 
trustee,  with  interest,  to  be  paid  for  the  use  and  benefit  of  such 
mortgagee.  (Td.) 
See  Pleadlas.  11. 
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UNLAWFUL  DETAINEE. 

1.  Sebvice  of  Summons  bt  Pubucation — Pbematubs  Judgment  by 
Defaui/f. — ^In  an  action  of  unlawful  detainer,  where  the  service  is 
made  bj  publication  of  summonB  on  the  ground  that  defendant  is 
concealing  himself  to  avoid  personal  service,  the  service  is  not  made 
until  the  publication  is  completed,  and  the  defendant  is  allowed 
two  full  da3rB  thereafter  in  which  to  appear  and  answer.  The 
entry  of  a  judgment  bj  default  on  the  second  day  thereafter  is 
premature  and  will  be  reversed  upon  appeaL  (Quigley  v.  Ellen- 
wood,  626.) 

8.  AonoN  AMD  Duty  of  Plaintiff. — Ln  taking  a  judgment  by  default 
the  plaintiff  acts  at  his  periL  He  must  see  that  the  law  has  been 
complied  with,  and  that  the  time  for  appearance  has  expired.     (Id.) 

8.  Termination  of  Lease — Pleading — Notice  not  Bbquibed. — ^In  an 
action  for  unlawful  detainer  of  real  property  wrongfully  detained 
l^  a  lessee  after  the  expiration  of  the  terms  of  the  lease,  without 
consent  of  the  lessors,  the  complaint  need  not  allege  either  a  three 
days'  notice  to  quit  or  a  thirty  days'  notice  to  terminate  the  lease. 
(Craig  V.  Gray,  598.) 

4.  Support  of  Findings  and  Judgment — ^Immaterial  Omission  to 
Find. — ^Where  the  findings  made  are  sustained  by  the  evidence 
and  support  a  judgment  rendered  in  favor  of  two  of  the  plaintiffs, 
the  failure  to  find  upon  an  issue  as  to  the  title  of  a  third  plaintiff, 
in  whose  favor  no  title  was  proved,  is  immaterial,  as  a  proper  find- 
ing upon  such  issue  against  such  title  could  not  change  the  judg- 
ment rendered.     (Id.) 

5.  Executors'  Sale  of  Leased  Property— Ineppectual  Appeal  from 
Confirmation— Demurrer  to  Answer. — Where  the  complaint  in 
unlawful  detainer  states  a  cause  of  action  in  favor  of  plaintiffs 
as  purchasers  of  the  leased  property  at  executors'  sale  confirmed 
to  them,  an  answer  not  denying  its  averments,  and  merely  pleading 
a  sale  to  the  defendant  and  a  pending  appeal  by  defendant  from 
the  order  of  confirmation  to  phiintiffs  which  it  shows  to  be  inef- 
fectual for  failure  to  file  the  undertaking  in  time,  states  no  defense, 
and  a  demurrer  thereto  was  improperly  overruled.  (Buhman  ▼. 
Nickels  &  Brown  Bros.,  266.) 

6.  Termination  of  Tenancy — Notice — Stipulation  in  Lease. — Where 
the  lease  expressly  stipulated  that  in  case  of  sale  of  the  leased 
premises  the  lessee  would  quit  and  surrender  the  said  prem- 
ises upon  thirty  days'  ?nitten  notice,  when  the  notice  stipulated  was 
given  the  defendant  could  not  prevent  the  lease  from  lapsing, 
and  no  further  notice  of  three  days  was  required  to  sustain  an 
action  for  unlawful  detainer.     (Id.) 

7.  Rehearing — Amendment  of  Mistake  in  Answer — Effectiveness 
OF  Appeal — Point  not  Urged  on  Hs/ottNG — ^Protection  of  Re- 
spondent.— A  rehearing  will  not  be  granted  to  allow  respondent 
to  amend  the  record  by  showing  a  mistake  in  the  preparation  of 
the  answer  as  to  the  effectiveness  of  the  appeal  therein  pleaded 
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from  the  order  eonfirming  the  sale  to  plaintiffs,  where  no  sneh  point 
was  made  or  suggested  on  the  hearing,  and  no  notice  ims  taken  bj 
respondent  of  appellants'  argument  upon  the  ineffeetiveness  of  the 
appeal,  and  where  sueh  amendment  would  involve  an  amendment 
of  the  answer  of  which  respondent  may  avail  himself  in  the  trial 
court.  The  ruling  adhered  to  by  this  court  will  not  prevent  the 
respondent  from  taking  every  advantage  which  his  appeal  may 
in  fact  give  him.     (Id.) 

t.  LKA8K  WITH  PRIVILEQI  OF  PUBOHASB — EQUITABLB  DEFENSE — ^FRAUD- 
ULENT Conveyance  by  Lessor. — A  lease  making  the  lessee  a  pre- 
ferred purchaser  in  case  of  sale  contemplates  a  bona  fide  sale,  and 
not  a  fraudulent  one;  and  in  an  action  for  unlawful  detainer 
brought  by  grantees  of  the  lessor  the  defendant  may  set  up  as  an 
equitable  defense  that  the  sale  to  such  grantees  was  collusive  and 
fraudulent  for  a  fictitious  price,  with  the  intent  to  deprive  the 
defendant  of  his  rights  under  the  lease  and  to  oust  him  from  the 
premises,  after  the  lessor  had  refused  hia  request  to  place  a  cash 
price  thereupon  so  that  he  could  purchase  the  same,  which  he  was 
able  and  willing  to  do.     (Ogle  v.  Hubbel,  357.) 

9.  Bight  to  Affirmative  Belief  not  Essential. — ^It  is  not  essential 
to  the  equitable  defense  that  the  defendant  should  show  any  right 
to  affirmative  relief,  or  that  the  contract  in  the  lease  should  be 
an  enforceable  contract  for  the  sale  of  land.     (Id.) 

10.  Attornment  to  Fraudulent  Grantees  not  Bequired — Befusal  to 

Pat  Bent — Findings. — The  lessee  having  been  deprived  by  a  pre- 
tended sale  of  the  important  privilege  to  purchase  the  land,  which 
the  lease  gave  him,  he  could  not  attorn  to  the  fraudulent  grantees 
without  recognizing  the  validity  of  their  purchase  and  their  right 
to  terminate  the  lease  and  deprive  him  of  the  balance  of  his 
term;  and  where  the  court  found  upon  sufficient  evidence  that  the 
deed  was  made  for  the  fraudulent  purpose  shown,  it  was  not  neces- 
sary to  find  that  defendant  has  refused  to  pay  the  rent  to  the 
plaintiffs.     (Id.) 

11.  Evidence — Abilitt  and  WnjiiNGNESS  to  Purchase — Offer  to  Pat 
Bent  to  Lessor— Finanoial  Condition  of  Grantees.— Under  the 
issues  it  was  competent  for  defendant  to  show  ability  and  willing- 
ness to  purchase  the  property  at  its  fair  market  value.  Evidence 
that  he  offered  to  pay  the  rent  to  the  lessor,  who  is  not  a  party,  and 
that  the  lessor  refused  to  accept  it  was  not  prejudicial.  It  was 
permissible  to  prove  the  financial  condition  of  one  of  the  grantees 
as  bearing  upon  the  issues,  and  to  contradict  his  testimony.     (Id.) 

12.  Ejectment  against  Tenant  at  Will — Termination  of  Tenanot 
— ^Notice  to  Quit — Befusal  to  Surrender  Possession. — ^A  com- 
plaint alleging  plaintiff's  ownership  and  right  of  possession  of  the 
premises  described,  that  a  tenancy  at  will  of  the  defendant  had 
been  determined  by  notice,  and  that  defendant  after  three  daya 
from  the  notiee  to  quit  refoaed  to  quit  the  premises,  and  atill 
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oeeupies  the  same,  and  stating  the  rental  vahie  of  the  premiaeB, 
and  prajing  for  reetitntion  thereof,  for  treble  damagea,  and  for 
oosts,  states  a  eanae  of  aetion  in  ejeetment  and  for  relief  wfaieh 
maj  be  granted  in  sndi  aetion;  and  it  is  immaterial  in  the  abeenee 
of  any  ambiguity  or  uneertainty  that  the  faets  stated  may  also 
show  a  cause  of  aetion  in  nnlawfol  detainer.  (Hayden  t.  Collins, 
259.) 

13.  Issues  as  to  Titli^— Findings  aitd  JtisaMENT— TTktbnabu  Ob- 
JEOnoN. — Where  defendant  took  iasne  upon  plaintiff's  ownership 
and  right  of  possession  and  set  np  title  in  himself,  the  issnes 
were  properly  involved  and  tried  in  the  aedon  of  ejeetment;  and 
where  findings  and  judgment  thereupon  were  in  favor  of  plaintiff, 
the  objection  of  defendant  that  title  eonld  not  be  tried  or  found  in 
an  aetion  of  unlawful  detainer  must  be  deemed  inapplicable.     (Id.) 

14.  Deed  from  Plaintifv  to  Defendant — ^Dsuvebt  Essential  to 
TiTLB — iNSTTFFioiSNT  EscEOW — Testamentaet  DISPOSITION. — Con- 
ceding that  a  deed  from  plaintiff  to  defendant  was  sufficient  in 
form,  it  did  not  pass  title  where  there  was  no  delivery  with  that 
intent.  A  delivery  in  eserow  was  not  sufficient  where  it  was  not 
irrevocable,  and  the  deed  was  not  intended  to  take  effect  until 
after  her  death,  and  was  in  fact  revoked  by  her,  and  when  last 
seen  was  found  in  her  possession.  The  law  does  not  allow  a  testa- 
mentary disposition  by  deed.     (Id.) 

16.  Aorbement  to  Devise  Peopebtt— Insufficient  Proof. — An  agree- 
ment to  devise  property  from  plaintiff  to  the  defendant  must  be 
established  by  clear  and  convincing  evidence;  and  where  the  evi- 
dence is  vague  and  unsatisfactory  as  to  the  terms  of  any  agree- 
ment, and  does  not  show  a  meeting  of  minds  on  any  definite 
proposition,  and  shows  that  everything  was  dependent  upon  the 
plaintiff's  will,  and  that  defendant  did  not  perform  the  expected 
services,  equity  cannot  protect  the  defendant  in  possession  bj 
enforcing  an  agreement  to  devise.     (Id.) 

16.  Possession  bt  Perhission — ^Tenanot  at  Will. — ^Where  the  de- 

fendant entered  into  the  possession  of  the  property  of  plaintiff 
by  her  permission,  without  valid  agreement  or  transfer  of  title, 
he  became  a  tenant  at  will  of  the  plaintiff.     (Id.) 

17.  MonvBS  OR  Desibes  of  Guardian — Conversations  Inadmissible. 
— The  motives  of  the  guardian  and  what  he  believed  and  desired 
were  immaterial;  and  conversations  between  the  guardian  and  the 
defendant  and  his  wife  were  inadmissible,  where  it  appears  that 
the  guardian  had  never  talked  with  his  ward  about  the  matter 
in  controversy,  and  knew  nothing  concerning  it.     (Id.) 

VENDOR  AND  VENDEE. 

1.  Vendor  and  Purcsaser — Conteaot  for  Pbrfbot  TnLB — ^Agbbb- 
MENT  FOR  Building  Restrictions — ^Enoumbranoes  —  Pkbsonal 
Covenant— Enfoboembnt  in  EQunrr^— Under  a  contraet  for  the 


Wateb  AMD  Wates-Biohtel  861 

VBNDOB  AND  VENDEE  (Contiimed). 

nOe  of  land  calling  for  a  perfect  title,  a  recorded  agreement  im- 
poalng  building  reetrictions  upon  tbe  land  ihowB  an  encumbrance 
npon  the  title,  and  even  if  the  covenant  be  a  personal  one,  though 
MBiiming  to  bind  all  representatives,  jet  being  such  aa  a  court  of 
eqidtj  might  enforce  against  purchasers  with  notice,  the  purchaser 
WB8  Justified  in  declining  to  aecept  the  title.  (Whdan  v.  Bossiter, 
701.) 
1.  TrnM  TO  n  Ddugcbui  of  Bboqbi^— Biohtb  of  Pubohasir.— Under 
a  contract  for  a  perfect  title,  the  purchaser  is  entitled  to  one  which 
is  fairly  dedueible  of  record,  free  from  all  reasonable  doubt  and 
exposure  to  litigation;  and  he  is  not  required  to  make  investigation 
as  to  fkets  dl/kmde  that  maj  affeet  the  title,  not  disclosed  by  the 
abstract,  famished  l^  the  vendor,  or  actually  known  to  the  pur- 
(Id.) 


VENUE.    See  Flaoe  of  Trial;  Trust,  L 
WABEHOUSEMEN. 

1.  OOBPO&iTION  —  PASTNIRSBIF — AOKNOT— WlBXBOUSX     BXCEIPTS      BY 

Sbobctast  to  Himself— Batifioation — Findings  against  Evi- 
DXNCB. — ^Where  a  corporation  owning  a  warehouse  is  virtually  an 
ineorporated  partnership,  of  which  its  secretary  is  the  managing 
partner,  and  he  has  been  in  the  habit  of  storing  hay  in  the  ware- 
house and  issuing  receipts  therefor  in  his  own  name,  signed  by  the 
corporation,  by  himself  as  secretary,  which  were  regularly  entered 
upon  the  books  and  known  to  the  directors,  he  had  authority  to  issue 
such  receipts  to  himself;  and  where  it  clearly  appears  that  a  par- 
ticular receipt  so  issued  was  ratified  by  the  eompany  upon  report 
thereof,  and  by  faflure  to  objeet  thereto  upon  inquiry  of  a  subse- 
quent assignee  thereof  for  value  as  to  the  rate  of  storage,  findings 
that  the  corporation  did  not  issue  or  ratify  the  receipt  are  against 
the  evidenee.     (Biley  v.  Loma  Vista  Baneh  Company,  488.) 

2.  Warehouse    Beceipt    CX>nclusive    as    to    Amoxtnt    Storei>—Es- 

TOPPKL. — ^Both  under  the  general  law  and  by  force  of  the  statute 
law  of  this  state  it  is  not  competent  for  a  warehouseman  to  con- 
tradict his  receipt  as  to  the  amount  stored;  but  he  is  estopped 
thereby  to  deny  the  aetual  receipt  and  possession  of  the  goods 
represented  by  said  receipt.     (Id.) 

WATEB  AND  WATEB-BIGHTS. 

L  Flooding  of  Land — ^Destkuotion  of  Gbops — Interfebenoe  with 
Drainage  System — ^Liabiutt  of  Bipabian  Owners. — ^Where  an 
owner  of  land,  by  an  established  system  of  drainage  to  the  ocean, 
has  rendered  his  land  tillable,  riparian  owners  who,  by  the  subse- 
quent erection  of  dams,  have  interfered  with  such  drainage  system. 
■ad  caused  back-water  to  rise  on  sudi  land,  to  the  destruction  of 
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«rop6  growing  thereon,  are  liable  for  the  resulting  damage. 
(Thomas  ▼.  Bolsa  Land  Oompanj,  335.) 
8.  AonoN  lOB  Damaozs — Joinder  of  Plaintiffs — ^Land  Tilled  upon 
8HABB8. — ^The  owner  of  the  land  and  one  who  is  engaged  in  tilling 
it  upon  aharesy  eaeh  being  interested  in  the  crop  destroyed,  were 
properlj  jointed  as  eo-plaintifFs  in  the  aetlon  for  damages  therefor. 
(Id.) 
See  Negligenea^  1-7;  Nuisance,  l-ft. 

WAY.    See  EasemsBt. 

WlUiS. 

1.  BXQT7S8T  or  BOOSB  AMD  Pafebs— Bahk>Book8  Ezoludkd.— Where 

a  testator  leaves  among  his  effeets  a  large  number  of  law  and  other 
ordinary  books,  a  bequest  of  ''all  my  books  and  papers"  wiD  not 
be  eonstrued  to  include  bank-books  or  the  moneys  on  deposit  repre- 
sented thereby,  especially  where  sueh  an  interpretation  would  render 
of  no  effect  other  prorisions  of  the  will.     (Estate  of  Jeffreys,  624.) 

2.  CX>N8TBUCTI0N  OF — DSSIBI  AND   JDlRBCTION   FOE  LEASE. — A  provision 

in  a  win  expressing  a  "desire"  that  a  son  named  "shall  have 
the  use  and  occupation,  rents,  issues,  and  profits  of  my  fruit  ranch, ' ' 
described,  for  the  period  of  five  years  from  the  death  of  the  tee- 
tator^  together  with  aU  household  and  kitchen  furniture  and  per- 
sonal property  used  in  connection  therewith,  at  a  specified  annual 
rental,  to  be  paid  in  equal  shares  to  his  brothers  and  sisters,  and  a 
"direction"  to  all  other  children  to  execute  to  said  son  immediately 
after  his  death  "a  lease  of  said  premises  and  personal  property  for 
the  said  term  and  upon  the  conditions  herein  expressed,"  shows  a 
clear  intention  that  such  son  shall  have  the  use  of  the  property 
described  for  the  period  of  five  years.     (Estate  of  Buhrmeister,  80.> 

3.  Devise  of  Estate — Subjection  to  Lease— Distribution. — Where 

the  testator  devised  all  of  his  estate  in  equal  shares  to  six  children, 
including  such  lease,  in  a  previous  article  of  the  will,  such  devise  is 
not  without  limitation,  but  is  subject  to  the  lease  for  five  yean 
subsequently  provided  for  in  favor  of  one  of  them  as  against  the 
others  and  the  property  was  properly  distributed  subject  to  the 
provision  for  the  lease.  (Id.) 
See  Estates   of  Deceaaed  P« 

WITNES&    See  Oooiteo^ 
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